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DEOISIOKS 


OF  TOR 


OOMPTROLLEE  OF  THE  TKEASURT. 


USB  OF  CONTDrGBNT  FUKD  OF  THE  NAVY 
DEPARTMENT. 

Section  3683  of  the  Revised  Statatcs  m^qniree  that  the  written  order  therein 
mentioned  shall  be  given  by  the,4]^i3ad  of  the  Department  before  the 
articles  to  be  paid  for  from  the  contVngont  fHind  are  procured,  and  a 
subsequent  approval  is  not  sufficient.      ^    ^   . 

Tbbabuby  Di^pabtmbnt, 
Office  of  Oomptbollee  of  theITebtasuet, 

"  iJuJ^\2^  1895. 
SiB:  I  am  in  receipt  of  your  letter  of  the  29th  jaltkno,  with 
reference  to  my  decision  of  June  22  (1  Gomp.  Dec,  666)^'<3on- 
straing  Hie  provisions  of  sections  3683  of  the  BeTised  Statutes. 
Ton  state  that  it  is  the  practice  of  the  Navy  Department  to 
apportion  annually  the  contingent  fdnd  to  the  various  bureaus 
thereof  according  to  their  several  requirements.  In  view  of 
this  apportionment  you  ask  whether  the  purchase  of  each  arti- 
cle procured  and  paid  for  from  the  contingent  fhnd  must  be 
by  order  precedent  of  the  Secretary  of  the  Navy,  or  whether 
SQch  an  apxx>rtionment  coupled  with  the  &e(tretary's  subsequent 
approval  of  the  purchase  is  a  compliance  with  the  require- 
ments of  section  3683,  Revised  Statutes. 

In  reply  I  have  the  honor  to  advise  jrou  that,  in  my  opinion, 
section  3683  requires  that  the  order  of  the  Secretary  shall  be 
given  in  advance  of  the  purchase  of  any  article  ^hich  is  to  be 
paid  for  from  the  contingent  ftind.  The  language  of  the  section 
ptoldbitiiig  the  use  of  the  contingent  fund  in  the  purchase  of 
any  articles  except  such  as  the  head  of  the  Department  shall, 
^by  written  order,  direct  to  be  procured,"  clearly  shows  smdi 
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to  have  been  the  intention  of  Congress  in  enacting  this  law. 
The  apportionment  of  the  fund  in  the  manner  suggested  and 
the  subsequent  approval  by  the  Secretary  of  its  ezx)enditare 
is  not  such  a  compliance  with  the  requirements  of  section  3683 
as  will  authorize  the  passing  of  the  accounts  of  the  disbursing 
officer  making  the  payments. 

Bespectfidly,  yours,  Edw.  A.  Bowbrs, 

Acting  Comptroller. 
The  Secretary  of  the  Navy. 


m  RE  APPEAL  OF  GEORGE  COWIE,  JR.,  CHIEF 
ENGmEER  U.  S.  K.,  FROM  THE  DECISION  OF 
THE  AUDITOR  FOR  THE: NAVY  DEPARTMENT, 
DISALLOWING  HIS  OLAIm/fOR  SEA  PAY  WHILE 
TEMPORARILY  PERFORMING  DUTY  ON  THE 
U.  S.  R.  S.  VERMO:s'T;  .• 

An  officer  of  the  Navy-on^JigTe  dnty  at  a  navy-yard  is  not  entitled  to  pay 
for  sea  duty,  thoog^J^'-required  by  the  commandant  of  the  nary-yard, 
in  addition 'i»  bis  regular  duties,  to  perform  duty  in  examining 
reoraitB«in Jpi/Mitf  of  the  chief  engineer  of  a  recraiting  ship  at  anchor 
at  the  ;^ar^<daring  the  temporary  ilhiess  of  that  officer. 
- '•^  » 

..\  \'  Treasury  Departmbnt, 

«.;•  :  Office  of  Comptroller  of  the  Treasury, 

July  2, 1895. 

The  claimant,  who  is  a  chief  engineer  in  the  United  States 
Navy,  was  ordered  on  two  occasions  by  the  commandant  of 
the  New  York  Navy- Yard,  where  he  was  performing  shore 
duty,  to  report  to  the  conmianding  officer  of  the  Vermont  for 
the  purpose  of  examining  recruits  during  the  sickness  of  Ctiief 
Engineer  Hannum.  He  claims  that  he  is  entitled  to  sea  x^^y 
during  the  two  periods  that  he  was  performing  this  duty 
on  the  Vermont^  which  duty  was  by  the  terms  of  his  orders 
<<  Temporary  duty  during  the  illness  of  Chief  Engineer  Han- 
num," and  was  to  be  "  in  addition  to  your  present  duty."  The 
Auditor  for  the  Navy  Department  has  disallowed  his  claim  for 
sea  pay  under  the  above  circumstances,  and  this  disallowance, 
in  view  of  the  well-settled  law  in  such  matters,  I  must  sustain. 

Under  the  decisions  in  United  States  v.  Symonds  (120  U.  S.,  46), 
and  United  States  v.  Strong  (125  U.  S.,  656),  interpreting  sec- 
tion 1571,  Eevised  Statutes,  it  is  well  settled  that  the  actual 
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nature  of  the  duties  x>erformed  and  not  their  designation  by 
the  head  .of  the  Navy  Department  determines  the  question  as 
to  whether  an  officer  is  at  sea  or  on  shore  duty.  From  the 
record  in  this  case  it  is  not  apparent  that  any  order  emanated 
from  the  Secretary  of  the  Navy  detaching  the  claimant  from 
his  shore  duty  at  the  !New  York  Navy- Yard,  and  it  does  not 
appear  that  he  in  any  way  severed  his  connection  with  the 
duties  assigned  him  as  engineer  officer  of  the  yard.  His  duties 
in  connection  with  the  Vermont  were  not  inconsistent  with  his 
yard  duties,  and  under  ordinary  circumstances  both  could  be 
performed  by  the  same  officer.  He  continued  to  be  carried  on 
the  rolls  of  the  navy-yard,  and  so  far  as  api)ears  was  not  com- 
pelled to  mess  or  live  upon  the  Vermont  while  he  was  on  this 
temporary  duty. 

In  the  recent  case  of  Bdmette  v.  United  States^  decided 
March  18, 1895,  by  the  Court  of  Claims,  Judge  Nott,  in  inter- 
preting section  1571,  Revised  Statutes,  states:  <<The  statute 
does  not  make  an  arbitrary  or  fanciful  distinction  in  pay.  Its 
imperative  terms  were  intended  to  do  away  with  a  construc- 
tive sea  service  which  formerly  existed,  and  its  manifest  pur- 
pose is  to  help  officers  meet  the  additional  expenses  incident 
to  sea  service  as  compared  with  shore  duty.  ♦  •  *  The 
provision  was  probably  placed  in  the  statute  to  prevent  a  per- 
son being  placed  on  sea-service  pay  hy  an  authority  lower  than 
t\at  of  a  Departments 

The  case  of  Carpenter  v.  United  States  (15  C.  Cls.  R.,  247),  is 
conclusive  of  the  question  involved  herein.  Carpenter,  the 
claimant,  was  on  duty  as  paymaster  at  the  Pensacola  Navy- 
Yard  when  he  was  ordered  to  take  charge  of  the  accounts  of 
four  ironclads  then  at  anchor  at  the  navy-yard,  but  in  com- 
mission for  sea  service.  The  order  recited  that  the  duties  thus 
assigned  were  to  be  in  addition  to  his  other  duties  at  the  navy- 
yard.  He  kept  the  accounts  of  both  at  the  paymaster's  office  in 
the  navy-yard.  The  court  decided  that  he  was  not  under  the  >■ 
record  "on  duty  at  sea"  during  the  time  that  he  had  charge  of 
the  accounts  of  these  vessels;  that  he  remained  subject  to  the 
discipline  of  the  yard  and  not  of  the  ironclads,  and  that  he 
was  not  a  part  of  the  complement  of  the  ironclads.  He  con- 
tinued to  i)erform  his  duties  as  paymaster  at  the  navy-yard. 
So,  in  this  case.  Chief  Engineer  Cowie  continued  the  perform- 
ance of  his  duties  as  engineer  at  the  New  York  Navy- Yard 
while  also  performing  the  additional  duty  of  examining  recruits' 
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upon  the  Vermont^  and  was  in  no  sense  attached  to  that  ship. 
All  his  daties  on  the  ship  were  incidental  to  and  not- inconsist- 
ent with  his  superior  duties  at  the  navy-yard,  and  did  not 
change  the  general  character  of  his  service  from  shore  duty  to 
sea  duty,  as  would  have  been  the  case  had  he  been  formally 
detached  from  duty  at  the  navy -yard  and  ordered  to  the 
receiving  ship. 

The  action  of  the  Auditor  for  the  Navy  Department  disal- 
lowing his  claim  for  extra  compensation  is  therefore  affirmed. 

Bdw.  a.  Bowers, 
Acting  Comptroller. 


IN  BE  APPEAL  OF  LXEUT.  GEOBGB  H.  PETEES, 
XJ.  S.  N.,  FROM  THE  DECISION  OF  THE  AUDITOE 
FOR  THE  NAVY  DEPARTMENT  DISALLOWING 
HIS  CLAIM  FOR  SEA  PAY  WHILE  ON  TEMPORARY 
DUTY  AT  THE  NEWPORT,  R.  I.,  NAVAL  STATION. 

IVhere  an  Auditor  disallows  certains  items  in  an  account  which  have 
been  aUowed  a  claimant  by  a  paymaster  it  amounts  to  a  formal  settle- 
ment of  the  account  of  such  claimant,  from  which  an  appeal  may  be 
ti^en  under  section  8  of  the  act  of  July  31, 1894. 

An  offleer  of  the  Navy  in  sea  service  ordered  by  the  Secretary  of  the  Navy 
to  report  to  the  commandant  of  a  naval  station  for  instruction  and 
exercise  in  automobile  torpedoes,  is  thereby  detached  from  his  vessel, 
and  is  not  entitled  to  sea  pay  while  on  such  duty  at  the  naval  station. 

Tbbasubt  Department, 
Office  of  Gomptbolleb  op  the  Tbeasxtby, 

July  2j  1895. 
This  case  arises  fi'om  the  fact  that  in  the  settlement  of  the 
accounts  of  Paymaster  John  Corwine  the  payment  made  to 
lieat.  George  H.  Peters,  U.  S.  K,  for  the  diflference  between 
shore-duty  pay  and  sea  pay  and  rations  daring  absence  from 
his  ship,  the  Edleigh,  on  shore  service,  was  disallowed  by  the 
Auditor,  and  thereux>on,  after  such  disallowance,  the  items  were 
checked  against  the  pay  of  Lieutenant  Peters  in  the  subse- 
quent account  of  the  paymaster.  This  amounted  to  a  formal 
settlement  of  Lieutenant  Peters's  accounts,  and  it  will  be 
treated  as  such  settlement  from  which  an  appeal  may  be  taken 
to  the  OomptroUer  of  the  Treasury  under  section  8  of  the  act 
of  July  31, 1894  (28  Stat.,  207). 
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^  claimaiot  now  i^pmIb,  claiBUiig  thia  difference,  and  hue- 
ing  his  daim  upon  the  perfbrmanoe  of  certain  dntieA  pnrBuaiit 
to  the  following  order : 

"Navy  Dbpabthent,  WMhington^  May  15 j  1895. 
^  Sib  :  Proceed  to  the  naval  station,  Newx>ort,  B.  I.,  and  report 
to  the  commandant  on  the  24th  instant,  for  instniction  and 
exercise  in  automobile  torpedoes.    When  discharged  from  far- 
ther atitendance  at  the  station,  return  to  INTorfoIk,  Ya.,  and 
lesome  your  present  duties. 
^^This  duty  is  in  addition  to  your  present  duties. 
"Very  respectfully, 

"W.  McAdoo, 
^^  Acting  Secretary  of  the  Navy? 

From  the  statement  subiMtted  by  Lieutenant  Peters  it 
appears  that  he  was  the  ordnance  officer  of  the  XJ.  8.  8. 
Raleigh^  then  lying  at  the  Norfolk  Navy -Yard  in  commission 
for  sea  service,  and  that  as  ordnance  officer  he  was  in  charge, 
among  other  equipments,  of  the  torpedoes.  He  claims  that  it 
was  necessary  for  him  to  acquire  at  the  naval  station  at  New* 
port,  B.  I.,  knowledge  in  reference  to  automobile  torpedoes 
before  he  was  competent  to  perform  his  duties  on  board  the 
BiUeighj  and  that  this  order  of  the  Secretary  of  the  Navy  was 
given  tor  that  purpose. 

Whether  this  be  so  or  not  is  immaterial  to  a  proper  decision 
in  this  case,  for  an  examination  of  the  order  shows  that  he  was 
in  fact  detached  from  the  Baleigh  and  directed  to  report  to  the 
commandant  of  the  naval  station.  While  at  the  naval  station 
he  was  subject  to  the  orders  of  the  commandant  and  to  the 
discipline  of  such  station,  and  could  not,  therefore,  have  been 
subject  to  the  orders  of  the  captain  of  the  Raleigh,  nor  to  the 
discipline  of  that  ship.  It  is  manifestly  impossible  that  he 
should  have  been  subject  to  two  commands  so  distinct  and 
inconsistent  as  were  these.  While  it  may  be  true  that  the 
information  which  he  was  sent  to  acquire  related  to  the  opera- 
tion of  a  portion  of  the  ordnance  under  his  charge  on  the 
Baleighy  yet  this  information  is  a  part  of  the  ordinary  educa- 
tion of  a  naval  officer  necessary  to  the  performance  of  duties 
that  may  be  assigned  him  on  any  ship.  It  may  also  be  true' 
that  he  continued  on  the  rolls  of  the  ship  and  was  paid  by  her 
paymaster,  yet  these  facts  are  not  conclusive  of  his  status; 
nor  is  the  paying  of  his  share  of  the  mess  bills,  as  by  article 
1078  of  the  Navy  Begulations  it  appears  that  an  officer  in 
bet  detached  from  a  vessel  is  not  subject  to  the  payment  of 
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tilie  mess  bills  on  the  ship  from  which  he  is  detached,  and  if 
he  made  snch  payment  it  was  purely  voluntary  on  his  part 

In  the  case  of  Captain  Picking,  decided  by  Second  Comp- 
troller Mansur,  May  15, 1894,  it  was  held  that  '<  the  fact  that 
Captain  Picking  was  attached  to  the  Charleston  is  not  mate- 
rial, as  it  appears  from  the  evidence  that  he  was  on  shore  daty, 
and  that  fact  being  established  the  law  fixes  the  rate  of  his 
compensation."  He  had  been  appointed  a  member  of  a  naval 
examining  board  in  Washington,  D.  C,  and  was  thus  neces- 
sarily detached  from  his  ship  to  shore  duty,  although  contin- 
uing to  be  an  officer  of  the  Charleston — that  is,  one  of  her 
complement. 

It  is  well  established  by  the  United  States  Supreme  Court 
that  the  character  of  the  duty,  whether  ^'  sea  duty"  or  ^< shore 
duty,"  is  determined  not  by  what  the  Secretary  of  the  Xavy 
says  it  is,  but  by  what  it  is  in  fact.  ( United  States  v.  Symonds, 
120  U.  S.,  46;  United  States  v.  Bishop,  120  U.  S.,  51;  United 
States  V.  Strongj  125  U.  S.,  656.)  These  cases  determine  that 
it  is  not  within  the  power  of  the  Secretary  of  the  Navy  to  raise 
or  lower  the  pay  of  an  officer  as  fixed  by  section  1556,  Revised 
Statutes,  by  an  arbitrary  declaration  that  a  given  service  is 
sea  service  or  shore  service.  The  character  of  the  service  per- 
formed by  the  officer  must  determine  his  rate  of  pay,  and  section 
1571,  Revised  Statutes,  has  defined  what  sea  service  is. 

How,  then,  can  Lieutenant  Peters,  who  by  an  order  of  the 
Secretary  of  the  Navy  was  sent  from  Norfolk,  Va.,  to  Newport, 
R.  I.,  to  x>erform  duties  under  the  direction  of  the  commandant 
at  the  Newport  naval  station,  such  duties  being  entirely  on 
shore,  successfully  claim  that  he  was  at  seaf  He  had  been  ' 
transferred  by  this  order  to  the  jurisdiction  of  another  supe- 
rior, and  ^^  when  discharged  from  farther  attendance  at  the 
station,"  by  the  commandant  of  the  station,  he  was  returned 
to  Norfolk  and  resumed  his  duties  on  board  the  Raleigh.  The 
second  paragraph  of  the  Secretary's  order,  that  '^  This  duty  is 
in  addition  to  your  present  duties,"  is  inconsistent  with  what 
precedes  it  and  meaningless,  for  it  was  physically  impossible 
that  he  could  perform  his  duties  as  ordnance  officer  on  the 
Baleigh  while  at  Newport,  R.  I. 

Accordingly,  I  am  of  the  opinion  that  Lieutenant  Peters  is 
not  entitled  to  sea  pay  during  the  time  he  was  absent  from  the 
Baleigh  uiK)n  this  duty,  and  sustain  the  decision  of  the  Auditor. 

Edw.  a.  Bowbbb, 
Acting  Comptroller, 
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IN  RE  CLAIM  OF  ADAM  BADBAU  FOR  LONGEVITY 
INCREASE  OF  PAY  AS  A  EETIRED  AEMY 
OFFICER. 

The  act  of  March  3,  1891,  directing  the  accounting  officers  of  the  Treas- 
ury not  to  snspend  or  withhold  the  pay  of  certain  retired  officers 
therein  described  whose  names  were  upon  the  retired  list  prior  to  the 
passage  of,  and  retained  therein  in  obedience  to,  the  act  of  March  3, 
1975,  applies  only  to  officers  of  the  Army  whose  names  were  lawfully 
on  the  retired  list,  and  not  to  those  who,  prior  to  the  passage  of  the 
last-mentioned  act,  had  severed  themselves  from  the  Army  by  force  of 
section  2,  chapter  38,  of  the  act  of  March  8U,  1868,  in  accepting  or 
holding  a  diplomatic  or  constdar  position. 

Teeasuey  Depabtment, 
Office  of  Compteollee  of  the  Teeasuey, 

July  2y  1895. 
This  case  comes  before  me  as  a  part  of  the  unfinished  busi- 
ness of  the  Second  Comptroller's  Office  pending  October  1, 
1894. 

Adam  Badeau,  by  his  letter  of  March  17, 1S93,  claimed  that 
he  was  entitled  to  certain  payments  by  virtue  of  the  provision 
of  the  act  of  March  3, 1891  (26  Stat,  872),  which  is  as  follows: 

"That  the  accounting  officers  of  the  Treasury  are  hereby 
directed  not  to  suspend  or  withhold  the  pay  of  any  retired 
officer  of  the  Army  whose  name  was  upon  the  retired  list  prior 
to  the  passage  of  the  act  of  March  third,  eighteen  hundred  and 
seventy-five,  and  having  lost  an  arm  or  leg,  or  having  an  arm 
or  leg  permanently  disabled  by  reason  of  resection  on  account 
of  wonndsor  having  lost  both  eyes  by  reason  of  wounds  received 
in  battle,  has  been  retained  upon  said  list  by  the  Secretary  of 
War  in  obedience  to  the  act  of  March  third,  eighteen  hundred 
and  seventy-five  notwithstanding  such  officer  accepted  and 
held  a  diplomatic  or  consular  office.'' 

The  facts  in  the  case  of  Adam  Badeau  and  his  rights  have 
been  passed  npon  so  many  times  by  the  various  Second  Comp- 
trollers, Attorneys-Gfflieral,  and  the  Court  of  Claims  (decision 
of  Second  Comptroller  Upton  of  June  18,  1883;  decision  of 
Second  Comptroller  Gilkeson  of  April  16, 1890;  15  Opin.  A,  G., 
407;  19  Id.y  202  and  609),  and  especially  by  the  United  States 
Supreme  Court  in  the  case  of  Badeau  v.  United  States  (130 
TJ.  8.,  439),  where  a  fall  statement  of  the  history  of  this  case 
np  to  the  passage  of  the  act  of  March  3, 1891,  will  be  found, 
that  it  is  unnecessary  to  recite  its  history  in  extenso.  We  have 
here  to  consider  what  effect,  if  any,  the  act  of  March  3, 1891, 
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has  upon  the  rights  of  the  claunant,  and  in  such  consideratioii 
the  following  undisputed  facts  only  are  essential: 

1.  That  on  May  18,  1869,  being  then  a  first  lieutenant  of 
infantry  in  the  United  States  Army,  he  was  reported  by  a 
retiring  board  as  being  incapacitated  for  active  service; 

2.  That  on  May  19, 1869,  in  pursuance  of  an  appointment 
tendered  him  by  the  President  on  April  31, 1869,  as  assistant 
secretary  of  legation  at  London,  he  accepted  the  appointment 
and  filed  his  oath  of  office; 

3.  That  on  May  22, 1869,  the  finding  of  the  retiring  board 
was  approved  by  the  Secretary  of  War;  and 

4.  That  on  May  20^  1869,  the  President  ordered  his  name  to 
be  placed  on  the  retired  list  with  ftdl  rank  of  captain,  to  date 
from  May  18, 1869. 

Section  2  of  the  act  of  March  30, 1868  (15  Stat,  58),  was  in 
force  on  May  19, 1869,  and  provides: 

^'That  any  officer  of  the  Army  or  Navy  of  the  United  States 
who  shall,  after  the  passage  of  this  act,  accent  or  hold  any 
api>ointment  in  the  diplomatic  or  consular  service  of  the  Gov- 
ernment shall  be  considered  as  having  resigned  his  said  office, 
and  the  place  held  by  him  in  the  military  or  naval  service  shall 
be  deemed  and  taken  to  be  vacant,  and  shall  be  filled  in  the 
same  manner  as  if  the  said  officer  had  resigned  the  same.'^ 

This  was  incorporated  into  the  Revised  Statutes  as  section 
1223.  It  thus  appears  that  no  officer  of  the  Army,  whether  on 
the  active  or  retired  list,  could  accept  an  appointment  in  the 
diplomatic  or  consular  service  and  remain  an  army  officer. 
(Badeau  v.  United  States^  130  U.  S.,  439,  449.)  Consequently, 
First  Lieutenant  Badeau,  on  May  19,  1869,  by  accepting  the 
position  of  assistant  secretary  to  the  legation  at  London, 
ceased  to  be  an  officer  of  the  Army  eo  inHtanti,  He  was  at 
that  date  an  officer  on  the  active  list,  the  finding  of  the  retir- 
ing board  not  having  been  approved  by  the  President.  Bnt 
so  far  as  severing  his  connection  with  the  Army  by  accepting 
a  diplomatic  office  is  concerned,  it  would  have  made  no  difi'er- 
ence  whether  he  was  at  that  dat^  an  officer  on  the  active  or 
retired  list,  in  view  of  the  statute  referred  to  above.  Having 
ceased  to  be  an  officer  of  the  Army  by  virtue  of  his  own  action 
in  accepting  this  diplomatic  x>ositiou,  he  could  in  no  way  again 
become  an  officer  therein,  except  in  accordance  with  Article  II, 
section  2,  of  the  Constitution ;  that  is,  by  appointment  by  the 
President  by  and  with  the  advice  and  consent  of  the  S^iate* 
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After  in  effect  accepting  his  resignation  by  appointing  him  to 
a  diplomatic  post,  the  action  of  the  President  on  May  25, 1869, 
bj  which  he  attempted  to  restore  him  to  the  Army  by  placing 
him  on  the  retired  list  with  full  rank  of  captain,  was  entirely 
without  warrant  of  law.  {Mimmack  v.  United  States^  97  U.  S., 
426;  United  States  v.  Corson^  114  U.  S.,  619  j  Winthrop's  Digest 
Judge  Adv,  Gen.  Op.,  p.  666,  sec.  9.)  For  by  section  1094, 
Kevised  Statutes,  retired  officers  are  still  officers  of  the  Army. 
(United  States  v.  Tyler,  105  U.  S.,  244.) 

The  fact  that  on  December  23, 1869,  the  President  assigned 
Badeau  to  active  duty  in  Washington,  and  that  he  served  on 
such  duty  until  the  following  spring,  can  not  alter  his  status. 

The  claimant  insists  that  the  acts  of  M^ch  3, 1875,  and  of 
March  3, 1891,  are  curative,  and  that  he  is  entitled  to  their 
benefit  by  a  literal  construction  of  the  phrase,  ^'any  retired 
officer  of  the  Army  whose  name  was  upon  the  retired  list  prior 
to  the  passage  of  the  act  of  March  3, 1875;"  that  as  his  name 
was  in  fact  borne  upon  the  retired  list  prior  to  the  passage  of 
the  act  of  1875,  he  falls  within  the  benefits  of  the  act  of  1891. 

In  this  view  I  can  not  concur,  for  it  clearly  appears  that  only 
those  who  were  legally  ux>on  the  retired  list  are  entitled  to  the 
benefits  arising  therefrom.  In  the  well-considered  opinion  by 
Attorney-General  Miller  upon  the  case  of  Captain  Badeau  (19 
Opin.  A.  G.,  609,  on  page  613),  it  is  said: 

<<But  it  is  needless  to  cite  further  authorities  to  the  proposi- 
tion that  by  this  statute  [act  of  March  30, 1868]  the  action  of 
Lieutenant  Badeau,  in  accepting  a  diplomatic  office,  vacated 
his  military  office  and  put  him  out  of  the  Army.  The  fact 
that  his  name  remained  on  the  rolls  has  no  significance. 
It  is  simply  evidence  of  a  mistake  of  law  in  making  those 
rolls.  •  •  •  But  it  must  be  remembered  that  Lieutenant 
Badeau,  as  the  result  of  his  statutory  resignation,  had  been 
out  of  the  Army  and  his  place  therein  vacant  almost  six  years 
before  the  act  of  1875  was  passed.  The  act  of  1875,  when 
speaking  of  names  on  the  retired  list,  meant  names  there 
legally,  not  by  mistake  either  of  law  or  fact.  The  question  is 
not  whether  the  act  of  1875  could  retain  a  retired  officer,  within 
its  provisions,  in  the  Army,  but  whether  it  could  put  a  uiau 
who  had  resigned  and  been  six  years  a  civilian  back  in  the 
Army." 

This  reasoning  in  reference  to  the  act  of  1875  is  equally 
applicable  to  the  act  of  March  3, 1891,  under  which  Badeau 
now  claims.  In  the  one  case  the  language  is,  <<  and  every  such 
officer  now  borne  on  the  retired  list  shall  be  continued  thereon 
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notwithstanding  the  provisions  of  section  2,  chapter  38,  of  the 
act  of  March  30, 1868/^  while  in  the  act  of  1891  the  officers  of 
the  Treasury  are  directed  ''not  to  suspend  or  withhold  the  pay 
of  any  retired  officer  of  the  Army  whose  name  was  upon  the 
retired  list  prior  to  the  passage  of  the  act  of  March  3, 1875," 
notwithstanding  he  had  held  a  diplomatic  or  consular  position. 
From  this  language  it  is  clear  that,  as  decided  in  reference  to 
the  act  of  1875,  only  those  officers  whose  names  were  legally 
on  the  retired  list  can  claim  the  benefits  of  the  act  of  1891. 

It  is  true  that  in  Badeau  v.  United  States  (130  U.  S.,  439)  the 
court  in  terms  declined  to  pass  upon  Badeau's  status,  in  the  fol- 
lowing language :  "  Whether  by  order  of  the  Secretary  of  War, 
July  3, 1878,  the  claimant's  name  was  properly  restored  to  the 
retired  list  we  are  not  called  upon  to  determine  in  this  case, 
because  even  were  that  so  we  do  not  think  his  petition  can  be 
sustained."  As  the  question  was  not  necessarily  involved  in 
the  case,  it  was  not  decided,  for  the  court  held  that  the  accept- 
ance of  a  diplomatic  or  consular  position  by  an  officer  of  the 
Army  thereby  vacated  his  military  office,  which  is  the  essen- 
tial and  fundamental  fact  in  this  case. 

It  can  not  be  said  that  by  passing  the  act  of  1891  the  Presi- 
dent and  Senate  appointed  Badeau,  as  one  of  a  class,  to  the 
Army,  for  appointments  can  not  be  made  by  general  legislation 
applicable  to  a  class.  Such  legislation  would  be  unconstitu- 
tional. ''The  Constitution  contemplates  that  an  appointment 
shall  be  made  upon  the  separate  consideration,  first  by  the 
President  and  afterwards  by  the  Senate,  of  each  individual 
case  by  name,  and  upon  its  own  merits." 

In  view  of  the  Attorney-General's  opinion  heretofore  cited, 
as  well  as  of  any  reasonable  construction  of  the  law,  I  mast 
hold  that  since  May  19,  1869,  Adam  Badeau  has  not  been  an 
officer  of  the  United  States  Army  upon  either  the  active  or 
the  retired  list;  that  the  fact  that  his  name  was  carried  on  the 
rolls  as  an  officer  on  the  retired  list  is  of  no  consequence,  inas- 
much as  the  same  was  placed  there  illegally  and  without  war- 
rant of  law;  and  that  therefore  he  is  entitled  to  none  of  the 
benefits  claimed  by  him  under  the  act  of  March  3, 1891. 

The  claim  of  Badeau  will  be  disallowed. 

Edw.  a.  Bo  wees, 
Acting  Comptroller. 
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flUBSrSTBNOB  OF  ENLISTED  MEN  IN  NAVAL  HOB- 
PIT.A.11,8  AFTER  EXPIRATION  OF  TERM  OF  EN- 
WSTJMIENT. 

Enlisted  xz^en  of  the  Navy,  required  by  the  regulations  to  contribute  to 
thft  -€Vaxid  for  Navy  hospitals,  may  be  subsisted  by  the  Navy  Depart- 
meKA-t:  :i.:n  naval  hospitals  after  their  term  of  enlistment  has  expired 
wituftxo'Ut  being  charge  with  Navy  rations. 

Treasuby  Department, 
^^:»FiOE  OF  Comptroller  op  the  Treasury, 

July  3 J  1895. 
Si^  =     I  have  received  your  letter  of  the  18th  ultimo,  inquir- 
tug  w\x^tilier  George  Bradley,  quartermaster  third  class,  should 
bech^or^ed  with  30  cents  per  diem  for  subsisteuce  while  in  hos- 
pital ^.:f*t:^r  j^jg  term  of  service  and  pay  in  the  Navy  had  expired 
andci^^fcsed. 

In  x^^j^iy  1  ijay^  ^  gj^y  ^ij^t  thc  Navy  Eegulations  appearing 
tobe^x-  on  this  subject  are  as  follows: 
P^x^^^raph  1173,  Navy  Eegulations  of  1865: 

"^^  person  enlisted  for  the  naval  service  is  entitled  to  pay 
^  r  ^*'  «fct  a  naval  hospital  after  the  expiration  of  his  term  of 
^^*^*«Kient,  but  he  may  be  retained  for  hospital  treatment.^ 

'^i'tli  slight  change  this  paragraph  has  been  carried  into  the 
•^^^  Ifcegulations  of  1893,  to  which  you  are  referred. 
^J^iole  1128,  Eegulations  of  1893,  paragraph  1,  is  as  follows: 

-  -^o  person  in  hospital  shall  be  discharged  from  the  service 
Wi  ^^^sical  disability,  except  upon  the  recommendation  of  a 
^^^  of  medical  survey." 

^^t;iole  1150,  Eegulations  foi  1893,  is  as  follows: 

^^^  Secretary  of  the  Navy  shall  deduct  from  the  pay  of 
T*;^  oflScer,  seaman,  and  marine  in  the  Navy  at  the  rate  of  20 
Iff- ^  l>er  month  for  each  person,  to  be  applied  to  the  fund  for 
^*^3^  liospitals."         . 

*•  '^'tll  be  seen  from  the  foregoing  that  each  person  while  in 

®  ^^^al  service  is  comx)elled  to  contribute  20  cents  per  month 

^  ^yx^  support  of  the  Navy  hospitals,  and  some  benefit  ought 

.    f*^^  must  necessarDy  accrue  to  them  for  this  contribution. 

,     ^ting  on  the  recognized  justice  in  the  matter,  it  has  been 

I^^actice  of  the  Navy  Department  to  subsist  enlisted  men 


^^^pital  after  the  expiration  of  their  terms  of  enlistment, 
-^.   "Without  charging  them  with  the  value  of  the  Navy  ration. 
^  lias  been  done  on  the  ground  that  the  men  contracted 
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disabilities  while  in  the  service,  and  their  pay  and  ration  money 
oeased  at  the  expiration  of  their  terms  of  enlistment,  and  ihm 
Oovemment  owed  them  the  benefits  of  an  institution  which 
they  had  contributed  to  supx>ort. 

It  is  believed  that  it  is  competent  for  the  Navy  Department 
to  decide  that  enlisted  men  may  be  subsisted  in  naval  hospitals 
after  the  terms  of  their  enlistment  have  expired,  without 
charge  for  the  Navy  rations.  Under  the  practice  prevailing 
for  many  years  the  paymaster  should  not  charge  Oeorge 
Bradley  with  the  value  of  the  Kavy  ration  while  in  hospital 
after  the  expiration  of  his  term  of  enlistment  and  his  pay  in 
the  service  has  ceased. 

E^pectfuUy,  yours,  Edw.  A.  BowEBS, 

Acting  Comptroller. 

Hbnby  C.  Maohbtte, 

Paymaster,  U,  8.  B,  8,  Independence,  Mare  Island,  CdL 


TEANSPORTATION     OP    SAILORS    AND    MARINES 
OVER  PACIFIC  RAILROADS. 

Tlie  provlBion  in  section  1  of  the  act  of  Maxch  8, 1879,  for  the  proper  ad- 
justment of  acoonnts  of  Pacific  railroads  for  transportation  of  the 
Army  and  transportation  of  the  mails,  does  not  apply  to  transporta* 
tion  of  the  Navy  so  as  to  authorize  the  same  method  of  adjostmeBt  for 
the  services  rendered  by  such  railroads  in  the  transportation  of  sail- 
ors and  marines. 

Tbeasuby  Dbpabtmbnt,  . 
Office  of  Comptbollbb  op  thb  Tbeasuby, 

July  8, 1895. 
SiBr  I  have  received  your  letter  of  the  24th  ultimo,  in  which 
you  submit  for  my  decision  the  question  whether  sailors  and 
marines  can  be  transported  by  rail  between  the  Atlantic  and 
Pacific  stations  and  the  accounts  for  the  cost  incurred  thereby 
over  the  bond-aided  portion  of  the  route  be  adjusted  in  the 
same  manner  as  are  those  for  the  transportation  of  the  Army 
and  transportution  of  the  mails  under  the  provisions  of  section 
1,  act  of  March  3,  1879  (20  Stat.,  420). 
The  act  above  mentioned  provides : 

'*That  for  the  proper  adjustineut  of  the  accounts  of  the 
Union  Pacific,  Central  Pacific,  Kansas  Pacific,  Western  Pacific, 
and  Sioux  City  and  Pacific  Railroad  companies,  respectively, 
for  services  which  have  been  or  may  hereafter  be  performed  for 
the  Government  for  transportation  of  the  Army  and  transpor- 
tation of  the  mails,  the  Secretary  of  the  Treasury  is  hereby  au- 
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thomed  to  make  such  entries  upon  the  books  of  the  Depart- 
ment as  will  carry  to  the  credit  of  said  companies  the  amounts 
so  earned  or  to  be  earned  by  them  during  each  fiscal  year  and 
withheld  under  the  provisions  of  section  fifty-two  hundred 
and  sixty  of  the  Kevised  Statutes,  and  of  the  act  of  Congress 
approved  May  seventh,  eighteen  hundred  and  seventy-eight,'^ 

The  mode  of  procedure  under  the  act  above  quoted  is  to 
adjust  the  accounts  for  the  services  rendered  by  the  bond- 
aided  railroads  in  furnishing  transportation  for  the  Army  in 
the  same  manner  as  accounts  are  settled  for  services  rendered 
other  branches  of  the  Oovernment^  until  the  point  is  reached 
where  it  becomes  necessary  to  designate  an  appropriation  to 
be  charged.  Instead  of  charging  an  appropriation  available 
for  corrent  use,  a  fictitious  designation  is  used  known  as 
'*Army  transportation.  Pacific  railroads."  By  this  means  the 
bond-aided  roads  secure  a  credit  on  their  bond  account  to  the 
extent  of  the  value  of  the  services  rendered,  and  the  regular 
appropriations  are  not  drawn  upon  or  diminished  inpayment  for 
said  transportation.  The  direct  eflfect  of  this  practice,  authorized 
by  the  act  above  cited,  is  to  increase  the  appropriation  for  the 
transportation  of  the  Army  to  the  extent  of  the  value  of  the 
services  rendered  by  the  bond-aided  railroads  for  that  branch 
of  the  service.  The  substance  of  your  inquiry  is  understood 
to  be,  whether  a  similar  plan  can  not  be  adopted  for  services 
rendered  the  Navy  Department  by  said  bond-aided  railroads. 

It  will  hardly  be  questioned  that  the  adoption  by  the  Navy 
Department  of  the  course  pursued  in  respect  to  the  transpor- 
tation of  the  Army  would  have  the  effect  of  increasing  the 
appropriation  available  for  the  use  of  the  Navy  Department 
beyond  the  amount  named  in  the  acta  of  appropriation. 

Section  3679,  Bevised  Statutes,  provides: 

"No  Department  of  the  Government  shall  expend,  in  any  one 
fiscal  year,  any  sum  in  excess  of  appropriations  made  by  Con- 
gress for  that  fiscal  year,  or  involve  the  Government  in  any 
contract  for  the  future  pa3anent  of  money  in  excess  of  such 
appropriations." 

This  section,  standing  alone,  seems  to  prohibit  the  course 
porsued  in  respect  to  transportation  of  the  Army.  At  this 
point,  however,  the  act  of  March  3, 1879  (20  Stat.,  420),  comes 
in  and  modifies  the  provisions  of  section  3679,  Revised  Stat- 
utes, making  an  exception  to  the  general  prohibition  found  in 
said  sectioii  so  far  as  "  transportation  of  the  Army  and  trans- 
portation of  the  mails  "  are  concerned. 
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The  real  question  seems  now  to  be  whether  the  langoftge 
fonnd  in  the  act  of  1879  is  broad  enough  to  include  transporta- 
tion of  sailors  and  marines  within  its  provisions. 

In  the  opinion  of  the  Attorney-General  of  February  4, 1891 
(20  Opin.  A.  G.,  11),  cited  by  you,  it  seems  very  properly  held 
that  the  word  '< troops'^  found  in  the  different  acts  relating  to 
the  bond-aided  railroads  is  broad  enough  not  only  to  include 
the  land  but  the  naval  forces  of  the  Govemmi^nt,  but  the 
Attorney-General  does  not,  so  far  as  I  can  see,  go  to  the  extent 
of  holding  that  the  words  ''  transportation  of  the  Army,"  as 
employed  in  the  act  of  March  3,  1879,  should  be  regarded  as 
the  equivalent  of  the  term  "  transportation  of  troops."  The 
words  "  transportation  of  the  Army  "  found  in  the  act  of  March 
3, 1879,  has  received  official  construction  so  as  to  include  all 
transportation  services  rendered  for  the  Army,  materials  as  well 
as  persons.  To  make  the  term  broad  enough  to  cover  services 
for  the  Navy,  it  must  be  held  as  the  equivalent  of  the  term, 
"transportation  of  the  Navy."  I  do  ncjt  feel  authorized  to  give 
the  act  of  1879  that  construction. 

The  reasons  set  forth  by  you  why  the  course  pursued  in 
respect  to  Army  transportation  should  apply  equally  to  Navy 
transportation  have  strong  persuasive  force,  and,  if  adopted,  I 
have  no  doubt  would  prove  of  benefit  to  the  Government;  but 
in  view  of  the  language  of  the  act  of  March  3, 1879, 1  am 
compelled  to  decide  that  there  is  no  legal  authority  for  the 
application  of  that  rule  to  Navy  transportation. 
Respectfully,  yours, 

Edw.  a.  Bowebs, 
Assistant  Comptroller. 

The  Seceetaby  op  the  Navy. 


APPROPRIATION  FROM  WHICH  MILEAGE  OF  NAVY 
OFFICERS  SHOULD  BE  PAID  WHEN  THE  TRAVEL 
COVERS  PORTIONS  OF  TWO  FISCAL  YEARS. 

The  mUeage  of  Navy  officers  is  properly  payable  l^m  the  appropriation 
for  the  fiscal  year  in  which  the  msgor  portion  of  the  travel,  when  such 
trayel  covers  portions  of  two  fiscal  years,  is  made. 

Treasury  Dbpabtment, 
Office  of  Comptroller  of  the  Treasury, 

July  lJ2j  1895. 
Sir:  I  am  in  receipt  of  your  reference  of  July  11,  forward- 
ing the  letter  of  Lieut.  Commander  C.  T.  Hutchins,  in  which 
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1)6  states,  ^Hhat  I  left  San  Francisco  June  25,  1895."  From 
this  date  it  appears  that  it  was  possible  for  this  journey  to . 
have  been  concluded  prior  to  the  expiration  of  the  fiscal  year 
eodiDg  June  30, 1895. 

The  rule  in  the  payment  of  mileage  is  that  the  same  shall  be 
charged  to  the  appropriation  for  the  year  in  which  the  travel 
is  performed,  and  if  the  travel  is  begun  at  a  time  sufficiently 
prior  to  the  expiration  of  the  fiscal  year  to  enable  the  officer 
to  complete  a  continuous  journey  before  the  close  of  the  fiscal 
year,  it  is  payable  entirely  out  of  the  appropriation  for  that 
year.  K,  however,  the  travel  is  begun  so  late  in  the  fiscal 
year  that  the  major  portion  of  it  is  performed  in  the  succeed- 
ing fiscal  year,  it  is  payable  out  of  the  appropriation  for  such 
succeeding  year. 

I  have,  therefore,  to  advise  you  that  in  the  case  of  Lieuten- 
ant Conmiander  Hutchins,  the  mileage  is  payable  out  of  the 
appropriation  for  the  fiscal  year  ending  June  30, 1895. 

The  orders  of  May  6  and  22, 1895,  of  Lieutenant  Commander 
Hutchins,  and  his  letter  of  July  11,  are  herewith  returned. 
Bespectfiilly,  yours, 

Edw.  a.  Bowers, 
Assistant  Comptroller. 
^'  O.  Cosby, 

JPay  Director,  U.  8.  K.y 

Navy  Fay  Office,  Washington^  D.  C. 


^^^^lEJNT  FOR  PERSONAL    SERVICES   FROM  SPE- 
CIAL APPROPRIATION. 

^^P^Ptx  regularly  employed  for  work  contemplated  by  the  terms  of  a 
%2oe^ial  appropriation  may  be  paid  from  said  appropriation  notwith- 
standing he  may  be  otherwise  temporarily  engaged  for  a  short  period 
of  time  on  other  duty  connected  with  the  work  of  the  bureau  under 
which  he  is  employed. 

Tbeasuby  Depabtment, 
Office  of  Cohptbolleb  of  the  Tbeasuby, 

July  12y  1895. 
Sib:  I  am  in  receipt  of  your  letter  of  the  9th  instant  inclos- 
ing a  voucher  in  favor  of  L.  6.  Schultz  '*for  services  in  pre- 
paring  magnetic  records  for  publication,"  amounting  to  $125 
for  the  month  of  May,  1895.  You  ask  whether  said  voucher 
may  be  paid  from  the  appropriation  ^<  Publishing  observations, 
Toast  and  Geodetic  Snrvev,  1895." 
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It  appears  that  Mr.  Schnltz  was  occupied  in  Washington 
part  of  the  month  and  then  went  to  San  Antonio  in  connec- 
tion with  certain  court  proceedings  there.  He  remained  in 
San  Antonio  completing  *'  magnetic  records  and  inventories." 
Mr.  Schultz  having  been  regularly  employed  for  work  con- 
templated by  the  terms  of  said  appropriation,  the  fact  that 
he  may  have  been  otherwise  engaged  for  a  few  days  does  not 
prevent  his  being  paid  from  the  appropriation  referred  to. 
Ton  are,  therefore,  authorized  to  pay  the  voucher  for  $125. 

BespectfuUy,  yours, 

B.  B.  Bowler, 

ComptroUer. 
Kr.  B.  J.  Griffin, 

Disbursing  Agents  Coast  and  Geodetic  Survey. 


m  BE  CLAIM  OF  JOEL  M.  BBYAN  FOB  SEBVIOBS 
BENDEBBD  NOBTH  CABOLENA  GHEBOKEES,  AKD 
PBPPOSED  MODIFICATION  OF  DBCISION  OF 
SECOND  COMPTBOLLEB  OF  OCTOBEB  20, 1893. 

The  $20y000  appropriated  by  the  act  of  March  3,  1893,  to  pay  for  the 
removal  and  subBiBtenoe  of  the  Eastern  Band  of  Cherokees,  can  not 
be  considered  aa  expended  to  an  extent  greater  than  the  snm  of  the 
balances  finaUy  certified  by  the  proper  aoconnting  officers  and  charge- 
able to  said  appropriation. 

Claims  properly  arising  under  the  eighth  article  of  the  Cherokee  treaty  of 
December  29,  1835,  ilnd  section  5  of  the  act  of  Congress  of  July  29, 
1848,  may  be  examined  and  certified,  notwithstanding  no  appropriAtloti 
exists  for  their  payment.  (Decision  of  Second  Comptroller  of  October 
20,  1893,  approyed.) 

Tbeastjky  Depabtment, 
Office  of  Comptbolleb  of  the  Tbbasuby, 

July  15^  1895. 
Under  date  of  May  14, 1895,  the  Auditor  for  the  Interior 
Department  rendered  a  decision  making  an  original  construc- 
tion of  a  clause  found  in  the  Indian  appropriation  act  approved 
March  2, 1895  (28  Stat.,  901),  reading  as  follows: 

^'That  the  Secretary  of  the  Interior  is  hereby  authorized 
and  directed  to  pay  to  Joel  M.  Bryan,  for  services  rendered  the 
Kdrth  Carolina  Cherokees  residing  in  the  Cherokee  Nation 
west,  in  accordance  with  the  proc^dings  of  a  council  of  said 
North  Carolina  Cherokees  held  in  Tahlequah,  in  the  Indian 
Territory,  March  twelfth,  eighteen  hundred  and  ninety-two^ 
now  on  file  with  the  accounting  officers  of  the  Treasury 
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Department,  the  sum  of  three  thousand  dollars,  oat  of  any 
unexpended  balance  of  the  amount  appropriated  by  the  act 
of  March  third,  eighteen  handred  and  ninety-three,  for  the 
removal  and  subsistence  of  those  members  of  the  Eastern 
Band  of  Gherokeejs  who  have  removed  themselves,  as  well  as 
those  who  may  now  or  hereafter  desire  to  remove  themselves, 
to  the  Cherokee  Nation,  in  the  Indian  Territory" 

Under  this  act  Mr.  Bryan  claims  the  snm  of  $3,000  out  of 
any  anexx>ended  balance  of  the  amount  appropriated  by  the 
aet  of  March  3, 1893  (27  Stat.,  630),  reading  as  foUows: 

"That  for  the  amount  necessary  to  pay  for  the  removal  and 
subsistence  of  those  members  of  the  Eastern  Band  of  Cherokees 
who  have  removed  themselves,  as  well  as  those  who  may  now  or 
hereafter  desire  to  remove  to  the  Cherokee  Nation,  in  the  Indian 
Territory,  at  the  rate  of  fifty-three  dollars  and  thirty-three  cents 
per  head,  being  the  amount  specified  in  the  eighth  article  of  the 
Cherokee  treaty  of  December  twenty  ninth,  eighteen  hundred 
and  thirty-five,  and  the  act  of  Congress  approved  July  twenty- 
ninth,  eighteen  hundred  and  forty-eight,  twenty  thousand  dol- 
lars, or  so  much  thereof  as  may  be  necessary,  to  be  expended 
under  the  direction  of  the  Secretary  of  the  Interior." 

The  Auditor  submits  the  following  decision  to  the  Comp- 
troller for  his  approval,  disapproval,  or  modification: 

^^  Under  this  statute  the  sum  of  $20,000,  or  so  much  thereof 
as  may  be  necessary,  was  appropriated  for  the  removal  of  cer- 
tain members  of  the  Eastern  Band  of  Cherokees,  to  be  expended 
under  the  direction  of  the  Secretary  of  the  Interior. 

"By  the  proceedings  of  the  council  of  North  C^arolina Chero- 
kees held  at  Tahlequah,in  the  Indian  Territory,  March  12, 1892, 
Bryan  was  employed  as  attorney  to  secure  the  payment  of  the 
said  $20,000  by  the  United  States,  and  was  to  receive  for  his 
services  16  i)er  cent  of  the  amount  appropriated. 

"Under  the  decision  of  the  Second  Comptroller  of  September 
14, 1894,  no  part  of  this  $20,000  was  available  to  pay  Bryan,  and 
the  act  of  March  2, 1895,  above  quoted,  was  passed  for  his  relief. 
Whether  he  can  be  paid  under  that  act  depends  on  whether  there 
is  any  unexpended  balance  of  the  original  $20,000  appropriated. 

"By  the  terms  of  the  act  of  March  3, 1893,  the  expenditures 
were  to  be  made  under  the  direction  of  the  Secretary  of  the  Inte- 
rior, and  he  made  the  following  regulation  to  govern  payment: 

"<Dbpartment  op  the  Interior, 

*" Office  op  the  Secretary, 

"'  Washington,  D.  C,  July  24,  1893. 
"*The  Commissioner  of  Indian  Affairs. 

"*8lB:  I  return  herewith  the  claims  of  certain  members  oi 
the  Eastern  Band  of  Cherokees  and  North  Carolina  Cherokees 
for  reimbursement  of  expenses  claimed  to  have  been  incurred 
11268— VOL  i 2 
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in  their  removal  to  the  Cherokee  Nation,  Indian  Territory, 
which  were  submitted  with  your  commnnication  of  the  20th 
instant. 

"^In  accordance  with  your  request,  authority  is  hereby 
granted  for  your  office  to  take  administrative  action  thereon 
and  to  forward  said  claims,  both  those  filed  since  the  passage 
of  the  act  of  March  3, 1893,  and  those  filed  in  1877  and  1878, 
to  the  accounting  officers  of  the  Treasury  for  settlement  as 
they  may  see  proper,  according  to  the  rolls  on  file  in  the  Second 
Auditor's  office,  upon  which  the  Eastern  Gherokees  have  pre- 
viously been  paid,  and  as  evidence  submitted  with  the  claims 
may  justify. 

"'  I  concur  in  your  suggestion  that,  as  the  amount  of  money 
appropriated  for  the  payment  of  these  claims  is  not  sufficient 
to  pay  all  of  them,  the  preference  in  payment  be  made  m  the 
order  in  which  said  claims  were  filed. 

u  <  Very  respectfully,  "*Wm.  H.  Sims, 

'^^  Acting  Secretary,^ 

^< Under  this  regulation  the  C^knmissioner  of  Indian  Affairs 
certified  to  this  office  for  payment  209  claims.  Of  these  claims 
106  have  been  finally  acted  upon,  involving  $16,158.15,  and 
leaving  $3,841.85  of  the  appropriation  still  unexpended.  The 
amount  claimed  in  the  103  cases  still  awaiting  final  action  in  this 
office  is  $20,358.72.  It  will  thus  be  seen  that  there  have  been 
certified  to  this  office  by  the  Commissioner  of  Indian  Affairs, 
under  the  direction  of  the  Secretary  of  the  Interior,  claims  far 
in  excess  of  the  original  $20,000  appropriated.  These  claims 
must  be  paid  in  the  ord^r  certified  under  the  direction  of  the 
Secretary  of  the  Interior. 

"  *  Under  section  3679  of  the  Eevised  Statutes  the  Comp- 
troller has  no  power  or  authority  to  allow  money  to  be  drawn 
from  an  appropriation  where  its  ascertained  liabilities  are 
greater  than  the  amount  standing  to  its  credit  upon  the  books 
of  the  accounting  officers.'  (Digest  Second  Comp.  Dec.,  voL  3, 
sec.  116.) 

"'The  fact  that  there  are  funds  standing  to  the  credit  of  an 
appropriation  on  the  books  of  the  Treasury  at  a  particular 
time  is  not  conclusive  evidence  that  said  appropriation  is  not 
at  that  time  legally  exhausted.  The  mere  act  of  eutering  into 
contracts  requiring  the  entire  sum  appropriated  for  their  ful- 
fillment exhausts  the  appropriation  to  which  they  are  charge- 
able, though  not  a  dollar  of  said  appropriation  has  been  drawn 
from  the  Treasury.'  (Digest  Second  Comp.  Dec.,  vol.  3,  sec. 
130.) 

"The  ascertained  liabilities  against  this  appropriation  as 
certified  by  the  Secretary  of  the  Interior  are  much  greater 
than  the  amount  standing  to  its  credit  upon  the  books  of  the 
accounting  officers.  It  is  therefore  exhausted,  and  there  re- 
mains no  unexpended  balance  out  of  which  Bryan  can  be  paid* 
This  claim  should,  therefore,  be  disallowed." 
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In  reaching  his  conclusions  the  Aaditx)!  evidently  relies 
npon  a  decision  of  the  Second  Comptroller  (Digest  Second 
Comp.  Dec.,  vol.  3,  sec.  130)  quoted  above.  The  error  into 
vhich  the  Auditor  has  been  led  arises  from  taking  a  decision 
based  upon  a  particular  case  and  applying  it  to  a  case  wholly 
dissimilar  in  many  of  its  material  points. 

The  case  before  the  Second  Comptroller  at  the  time  the 
decision  referred  to  was  made  was  one.  where  the  authority 
for  the  expenditure  of  money  and  certification  of  balances 
depended  solely  on  the  existence  of  an  appropriation^  and  that 
officer  very  properly  held  the  appropriation  was  exhausted  by 
the  mere  act  of  entering  into  contracts  requiring  the  entire 
fund  for  their  fulfillment,  though  not  a  dollar  of  said  appro- . 
priation  had  been  drawn  from  the  Treasury. 

The  case  now  under  consideration  is  one  where  the  appro- 
priation was  made  for  the  payment  of  claims  legally  arising 
mider  treaty  and  law  wholly  independent  of  the  act  of  appro- 
priation^ The  claims  of  those  Indians  who  were  living  at  the 
date  of  the  treaty  of  1835  were  valid  obligations  of  the  United 
States,  though  no  provision  had  been  made  for  their  payment. 
In  recognition  of  ttie  validity  of  claims  properly  arising  under 
the  treaty  of  1835  and  the  act  of  1848,  the  sum  of  (20,000  was 
appropriated  by  the  act  of  March  3, 1893,  to  pay  the  same  as 
&r  as  the  money  thus  provided  would  permit.  The  failure  to 
provide  sufScient  funds  to  pay  all  claims  of  this  character  was 
no  denial  of  their  existence  or  legality.  Having  provided  for 
their  payment  to  the  extent  of  $20,000,  Congress,  in  the  exer- 
cise of  its  rightful  power,  directed,  by  the  act  of  March  2, 
1895,  that  Joel  M.  Bryan  should  be  paid  $3,000  out  of  any 
unexpended  balance  of  said  appropriation. 

Is  there  any  unexpended  balance  from  which  to  pay  this 
claim  9 

In  determining  this  question  we  must  consider  at  what  time 
or  point  claims  of  these  Indians  became  a  valid  and  binding 
charge  against  the  appropriation  in  question.  As  before 
stated,  the  claims  of  these  Indians  arise  independently  of  the 
act  of  appropriation,  and  while  they  are  in  the  nature  of  con- 
tract obligations  of  the  United  States,  they  are  not  contract 
obligations  against  any  particular  appropriations  until  the  tri- 
bunal having  the  authority  to  make  a  final  decision  in  each 
particular  case  has  so  declared.  When  a  final  decision  has 
been  made  on  one  of  these  claims  and  the  balance  certified 


Digitized  by  VjOOQ  IC 


20  DECISIONS   OF   THE    COMPTROLLER. 

and  charged  to  the  appropriation,  then  and  not  before  is  the 
appropriation  expended  to  the  extent  of  the  balance  so  certi- 
fled.  Under  the  laws  governing  the  settlement  of  these  clatina 
the  Secretary  of  the  Interior  is  not  authorized  to  make  a  final 
decision;  that  power  is  vested  in  the  proper  accounting  officer 
of  the  Treasury. 

The  decision  of  the  Auditor  is  disapproved,  and  it  is  decided 
that  any  money  standing  to  the  credit  of  the  appropriation 
March  2, 1895,  and  not  required  to  pay  claims  finally  certified 
by  the  proper  accountiag  officer  before  that  date,  is  an  nnex- 
;>ended  balance,  and  available  for  the  payment  of  Joel  M.  Bryan 
under  the  authority  of  the  act  of  March  2,  1895. 

The  Auditor  asks  a  modification  of  the  decision  of  the  Sec- 
ond Comptroller  of  October  20, 1893.    The  decision  is  as  follows : 

^<I  have  received  your  letter  of  the  16th  instant  in  regard  to 
the  claims  for  the  removal  and  subsistence  of  members  of  the 
Eastern  Oherokee  tribe  of  Indians,  and  asking  my  opinion  as 
to  whether  these  claims  can  legally  be  certified,  notwithstand- 
ing the  inadequacy  of  the  appropriation  for  their  payment. 

^<In  reply  I  have  to  say  that  these  claims  have  been  in  p€urt 
appropriated  for  by  the  act  of  March  3, 1 893,  in  words  as  follows : 

**  *That  for  the  amount  necessary  to  pay  for  the  removal  and 
subsistence  of  those  members  of  the  Eastern  Band  of  Chero- 
kees  who  have  removed  themselves,  as  well  as  those  who  may 
now  or  hereafter  desire  to  remove,  to  the  Cherokee  Nation,  in 
the  Indian  Territory,  at  the  rate  of  fifty  three  dollars  and  thirty- 
three  cents  per  head,  being  the  amount  specified  in  the  eighth 
article  of  the  Cherokee  treaty  of  December  twenty-ninth, 
eighteen  hundred  and  thirty-five,  and  the  act  of  Congress 
approved  July  twenty-ninth,  eighteen  hundred  and  forty-eight, 
twenty  thousand  dollars,  or  so  much  thereof  as  may  be  neces- 
sary to  be  expended  under  the  direction  of  the  Secretary  of  the 
Interior.' 

^^This  act  of  appropriation  specifically  refers  to  a  treaty, 
which  reads  as  follows: 

« ( •  •  •  Such  persons  and  families  as  in  the  opinion  of  the 
emigration  agent  are  capable  of  subsisting  and  removing  them- 
selves shall  he  permitted  to  do  so;  and  they  shall  be  allowed  in 
full  of  all  claims  for  the  same  twenty  dollars  for  each  member 
of  their  femily ;  and  in  lieu  of  their  one  year's  rations,  they  shall 
be  paid  the  sum  of  thirty-three  dollars  and  thirty-three  cents 
if  they  prefer  it.' 
^^and  to  the  act  of  Congress  of  July  29, 1848,  reading  as  follows : 

^^^That  whenever  hereafter  any  individual  or  individuals  of 
said  Cherokee  Indians  shall  desire  to  remove  and  join  the  tribe 
west  of  the  Mississippi,  then  the  Secretary  of  War  shall  be 
authorized  to  withdraw  from  the  fund  set  apart  as  aforesaid  the 
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Bum  of  fifty-three  dollars  and  thirty-three  cents,  and  the  inter- 
est dne  and  unpaid  thereon,  and  apply  the  same,  or  sach  part 
thereof  as  shall  be  necessary,  to  the  removal  and  subsistence 
of  such  individual  or  individuals,  and  pay  the  remainder,  if  any, 
or  the  whole,  if  the  said  Indians,  or  any  of  them,  shall  prefer 
to  remove  themselves,  to  such  individuals  or  heads  of  fsimilies 
upon  their  removal  west  of  the  Mississippi.' 

<^It  thus  appears  that  these  claims  arise  under  provisions  of 
treaty  and  law  obligating  the  United  States  to  pay  such  amount 
as  may  be  necessary  to  carry  out  their  terms.  This  being  the 
case,  it  seems  to  me  right  and  proper  that  all  just  claims  should 
be  certified,  and  that  payment, should  be  made  to  the  extent  of 
the  appropriation  and  the  remainder  certified  to  Oongress  for 
farther  appropriation." 

The  contention  of  the  Auditor  is  that  the  treaty  of  1835  pro- 
vided for  the  removal  and  subsistence  of  those  Indians  who 
should  remove  within  two  years,  and  there  is  no  provision  fbr 
those  who  failed  to  remove  within  the  time  specified.  If  the 
question  is  to  be  determined  by  the  treaty  alone,  there  is  some 
force  in  the  contention. 

Article  16  of  the  treaty  required  the  Oherokees  to  remove 
within  two  years  fi*om  the  date  of  the  ratification  of  the  same, 
which  took  place  May  23,  1836.  Be  it  remembered  that  the 
treaty  would  have  been  inoperative  without  legislation  for 
carrying  it  into  effect.  It,  therefore,  becomes  imi)ortant  to 
consider  the  legislation  enacted  for  this  purpose.  At  this 
point  the  act  of  July  29,  1848,  section  5  (9  Stat.,  265),  quoted 
by  the  Auditor,  must  be  considered.  This  act,  passed  for  the 
purpose  of  carrying  out  the  provisions  of  the  treaty,  and 
approved  more  than  two  years  after  the  limitation  named  in 
the  treaty  had  expired,  must  be  taken  as  a  legislative  inter* 
pretation  of  the  treaty  and  the  rights  and  privileges  of  the 
Indians  thereunder.  The  act  provides  that  whenever,  h&r^ 
after,  any  Indian  shall  desire  to  remove,  then  the  sum  of 
$53.33  shall  be  used  to  pay  the  expenses  of  said  removal. 
The  evident  intention  of  this  act  was  to  waive  the  restriction 
found  in  the  two  years'  limitation,  and  to  provide  for  any  of 
the  Indians  (parties  to  the  treaty)  who  might  thereafter  desire 
to  remove.  The  act,  unrepealed,  is  as  much  the  law  of.  the  . 
laud  as  the  treaty  itself,  and  creates  obligations  on  the  part  of 
the  United  States  in  favor  of  those  Indians  who  avail  them- 
selves of  its  provisions. 

The  treaty  of  1835,  read  in  connection  with  the  act  of  1848, 
binds  the  United  States  to  pay  for  the  removal  of  the  India^ 
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in  q^aestion.  This  being  the  case,  it  is  the  duty  of  the  proper 
accounting  officers  to  examine  and  settle  all  legal  and  valid 
daims  arising  under  said  treaty  and  law,  notwithstanding^ 
there  is  no  appropriation  available  for  their  paymeot. 

The  decision  of  the  Second  Comptroller,  above  referred  to, 
shoold  not  be  modified,  bat  the  same  is  hereby  approved. 

B.  B.  Bowler, 

Comptroller^ 
The  Auditor  por  the  Interior  Department. 


m  BE  CLAIM  OP  HALBEBT  E.  PAINE  POB  COMPEN- 
SATION UNDEB  CONTBAOT  WITH  THE  CHICKA- 
SAW NATION  OF  INDIANS. 

There  is  no  aathority  for  the  United  States  to  disburse  f^nds  held  in  tnut 
for  the  Chickasaw  Nation  of  Indians,  except  in  ^arsnance  of  treaty 
or  law,  or  upon  written  reqaest  of  the  proper  anthorities  of  said 
nation.  The  treaty  and  law  do  not  authorize  the  payment,  and  there 
is  no  request  from  the  nation ;  therefore,  the  claim  of  Mr.  Paine  can 
not  be  paid  by  the  United  States  from  trust  funds  belonging  to  said 
nation. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

Jnly  16y  1895. 

Mr.  Paine  presenta  a  claim  for  $625,  being  the  quarterly 
payment  for  attorney's  services  due  under  a  contract  with  the 
Chickasaw  Nation,  dated  May  18,  1893,  and  asks  payment  of 
the  same  from  fnnds  held  by  the  United  States  in  trust  for  said 
Indians.  The  Auditor  for  the  Interior  Department  has  disal- 
lowed the  claim  and  submits  his  original  decision  on  the  same 
to  the  Comptroller  for  the  tetter's  approval,  disapproval,  or 
modification,  under  section  8,  act  of  July  31, 1894  (28  Stat,  208). 

The  substance  of  the  Auditor's  decision  is  that  there  is  no 
authority  for  the  United  States  to  disburse  funds  held  in  trast 
for  the  Indians  in  question,  except  in  pursuance  of  treaty  stip- 
ulations and  the  laws  of  Congress. 

Without  expressing  approval  or  disapproval  of  the  argu- 
ments used  by  the  Auditor  in  reaching  his  conclusion,  his 
decision  that  there  is  no  legal  authority  to  pay  the  claim  under 
consideration  is  approved.  The  treaties  with  the  Chickasaw 
Nation  and  acts  of  Congress  recognize  m  the  Chickasaws 
both  the  capacity  and  authority  to  manage  their  o¥m  fiuid& 
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(Treaty  March  4, 1866,  Bevised  Treaties,  p.  277;  art.  4,  treaty 
of  July  10,  1866,  Revised  Treaties,  p.  290;  act  of  Congress 
March  3, 1875, 18  Stat.,  448.)  The  nation  is  folly  organized 
aud  equipped  with  executive,  legislative,  and  judicial  officers. 
It  has  a  treasurer  fiilly  authorized  to  receive  and  disburse 
funds  of  the  nation.  The  act  of  March  3, 1875  (18  Stat.,  448), 
authorizes  the  United  States  assistant  treasurer  at  St.  Louis 
to  open  an  account  with  the  treasurer  of  said  nation  the  same 
as  with  disbursing  officers  of  the  United  States.  The  uniform 
practice  has  been  to  pay  the  treasurer  of  the  nation  all  sums 
due  said  nation  fi*om  the  United  States.  No  money  is  dis- 
bursed by  the  United  States  the  same  as  has  been  and  is  now 
being  done  with  other  uncivilized  tribes. 

The  funds  from  which  it  is  proposed  to  pay  this  claim  are 
trust  funds  held  by  the  United  States  for  specific  purposes. 
No  authority  has  been  presented  empowering  the  United 
States  to  use  these  funds  to  pay  the  debts  of  the  nation.  The 
trustee  has  no  authority  to  disburse  these  trust  funds,  except 
in  the  manner  provided  by  treaty  and  law,  or  by  express  direc- 
tion of  the  cestui  que  trust,  and  if  i^id  trustee  should  use  said 
fdnds,  except  under  authority  conferred  as  herein  indicated, 
he  would  become  liable  to  the  Indians  for  their  unwarrantable 
diversion. 

Mr.  Paine  recognized  this  doctrine  in  his  letter  of  June  29, 
1894,  to  Senator  Dawes,  as  follows: 

'<I  do  not  see  what  right  Congress  has  to  pay  Chickasaw 
debts  out  of  Chickasaw  trust  funds.  How  can  Congress 
transfer  A's  property  to  B  without  due  process  of  lawt" 

The  claimant  contends  that  payment  of  this  claim  from  trust 
funds  of  the  Chickasaws  is  not  only  authorized  but  required 
by  section  2104,  Bevised  Statutes.  I  do  not  so  understand 
that  section.  It  seems  to  me  it  contains  a  prohibition 
upon  the  payment  to  any  agent  or  attorney  of  any  moneys 
other  than  the  fees  which  may  be  due  for  services  ren- 
dered, although  the  contract  made  between  the  Indians  and 
the  attorney  should  provide  for  the  payment  to  him  of  such 
moneys  on  account  or  for  the  benefit  of  such  Indians.  As 
flection  2103,  Bevised  Statutes,  specifically  makes  null  and 
void  any  contracts  not  made  in  accordance  with  its  provisions, 
and  further  provides  that  recovery  may  be  had  of  ^<all  money 
•  •  •  paid  to  any  person  by  any  Indian  or  tribe,  or  any 
one  else,  for  or  on  his  or  their  behalf,  on  account  of  such 
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aervioesi  in  excess  of  the  amoitnt  approyed  by  the  Gonunuisiimer 
and  Secretary  for  such  services,''  it  clearly  is  within  the  power 
of  Indians  to  make  contracts  which  shall  be  paid  by  themselves, 
and  not  out  of  moneys  due  from  the  United  States  to  them. 
If,  therefore,  the  contract  is  made  with  an  attorney  for  his 
services  but  the  contract  does  not  authorize  or  direct  x^ayment 
thereof  from  moneys  held  for  such  Indians  by  the  United 
States,  I  see  nothing  in  the  provisions  of  section  2104,  Revised 
Statutes,  which  requires  or  even  authorizes  such  payment. 

In  this  connection  attention  is  invited  to  the  language  of 
Mr.  Justice  Shiras  in  the  case  of  In  re  Sanborn  (148  U.  S., 
222,  227),  which,  although  obiter^  indicates  somewhat  the  con- 
struction which  should  be  placed  upon  said  section.    He  said: 

<<  But  such  enactments,  intended  to  protect  the  Indians  from 
improvident  and  unconscionable  contracts,  by  no  means  create 
a  legal  obligation  on  the  part  of  the  United  States  to  see  that 
the  Indians  perform  their  part  of  such  contracts." 

I  therefore  conclude  that  there  is  no  authority  for  the  United 
States  to  use  funds  held  in  trust  for  the  Chickasaw  ^N'ation 
except  in  pursuance  of  treaty  and  law  or  upon  the  written 
request  of  the  nation;  ahd  as  the  treaty  and  law  do  not 
authorize  the  payment  of  Mr.  Paine's  claim  in  the  manner 
proposed,  and  there  is  no  request  from  the  Indians  for  its  pay- 
ment out  of  their  trust  frinds,  the  action  of  the  Auditor  in 
refusing  to  make  such  payment  is  affirmed. 

R,  B.  BowiiER, 
Comptroller, 

JURISDICTION  OF  THE  COMPTROLLER  TO  RENDER 
DECISION  AS  TO  THE  PAYMENT  OF  ACCOUNTS 
APPROVED  BY  THE  TEMPORARY  COMMITTEE  ON 
ACCOUNTS,  HOUSE  OF  REPRESENTATIVES. 

Under  the  act  of  March  2, 1895,  making  the  approval  of  the  temporary 
Committee  on  Aceoonte,  House  of  Representatives,  *^  conolosive  upon 
aU  the  Departments  and  auditing  officers  of  the  Government/'  the 
Comptroller  has  no  jurisdiction  to  render  a  decision  upon  any  question 
involved  in  the  payment  of  accounts  which  have  been  so  approved. 

Tkeasusy  Department, 
Office  of  Compteollbr  of  the  Treasury, 

July  ISj  W95. 
Sir:  I  am  in  receipt  of  yours  of  the  11th  instant,  inclosing 
sundry  vouchers  approved  by  the  temporary  Committee  on 
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Accoimts,  to  be  paid  from  the  apppopriatioQ  for  contmgent 
expenses  (nuscellaneous  items)  found  in  tbe  legislative,  execu- 
tive, and  judicial  appropriation  act  of  March  2, 1895  (28  Stat., 
7M).   The  first  paragraph  of  Raid  act  reads: 

*^That  the  following  sums  be,  and  the  same  are  hereby, 
appropriated,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  in  full  compensation  for  the  service  of  the 
fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety- 
six,  for  the  objects  hereinafter  expressed,  namely." 

Yon  state  that  the  services  rendered  and  articles  furnished 
by  the  vouchers  in  question  were  rendered  or  furnished  during 
t^e  fiscal  year  1895,  and  therefore  ask  whether  you  are  author- 
ized to  pay  the  same  from  the  appropriation  for  the  fiscal  year 
1896.  The  same  act  provided  for  the  appointment  of  a  tempo- 
rary Committee  on  Accounts,  aod  provided  further  that — 

^^All  payments  made  out  of  the  contingent  fund  of  the  House 
of  Bepresentatives  upon  vouchers  approved  by  said  temporary 
Committee  on  Accounts  shall  be  deemed,  held,  and  taken,  and 
are  hereby  declared  to  be,  conclusive  upon  all  the  Departments 
and  auditing  officers  of  the  Oovernment."    (28  Stat.,  768.) 

I  am  clearly  of  the  opinion  that  Congress  Intended  by  the 
provision  above  quoted  to  place  upon  said  committee  the  final 
responsibility  of  approving  all  payments  to  be  made  from  the 
oontiDgent  fund  of  the  House  of  Eepresentatives  and  to  make 
their  action  conclusive.  As  any  payment  made  under  the 
approval  of  the  committee  is  by  the  very  terms  of  the  statute 
made  conclusive  upon  the  auditing  officers  of  the  Government, 
I  find  myself  without  jurisdiction  to  answer  your  question. 
The  papers  are  therefore  returned. 

Respectfiilly,  yours,  R.  B.  Bowler, 

Hon.  James  Kerr,  Comptroller. 

Cleric  Rovise  of  Representatives. 


IN  EE  APPEAL  OF  OLIVER  E.  BRANCH,  UNITED 
STATES  ATTORNEY  FOR  THE  DISTRICT  OF  NEW 
HAMPSHIRE. 

A  United  Statee  district  attorney,  for  examinations  before  commissioners 
of  persons  charged  with  crime,  is  entitled  to  bnt  one  per  diem  on  any 
one  d^y  without  regard  to  the  nnmber  of  oases  in  which  he  appears, 
either  before  the  same  or  different  commissioners. 

A  United  States  district  attorney  is  not  entitled  to  a  docket  fee,  under 
section  824,  Revised  Statutes,  in  cases  in  whi<th  no  indictments  are 
foand. 
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Tbeasxtbt  Depabtmsiit, 
Office  of  Comptroller  of  the  Treasury, 

July  17y  1895. 
Mr.  Oliver  E.  Branch,  TTnited  States  attorney  for  the  dis- 
trict of  New  Hampshire,  appeals  from  the  settlement  by  the 
Auditor  of  his  account  for  the  six  months  ending  December 
31, 1894,  and  seeks  a  revision  of  the  same  by  the  Comptroller. 
He  complains  of  two  items : 

1.  A  disallowance  of  more  than  one  per  diem  for  attendance 
before  commisioners  upon  the  same  day  in  more  than  one  case. 
The  action  of  the  Auditor  in  disallowing  this  claim  is  affirmed 
for  the  reasons  given  in  Bowler's  First  Oomp.  Dec.,  182. 

2.  A  disallowance  of  certain  docket  fees  in  cases  in  which 
no  indictments  were  found.  Mr.  Branch  claims  the  fee  pro- 
vided in  section  824,  Revised  Statutes,  <<  in  cases  at  law  when 
the  cause  is  discontinued,  five  dollars,"  under  tbe  authority  of 
titanUm  v.  United  States  (37  Fed.  Rep.,  252).  It  is  true  that 
in  that  case  such  a  fee  was  allowed,  but  in  United  States  y.  Van 
Duzee  (140  TJ.  S.,  169),  a  substantially  similar  claim  made  by 
a  clerk  for  the  fee  provided  by  section  828,  ^^  for  making  dock- 
ets and  indexing,  taxing  costs,  and  other  services  in  a  cause 
which  is  dismissed  or  discontinued,  or  where  judgment  or  de- 
cree is  made  or  rendered  without  issue,  one  dollar,"  was  not 
allowed.  The  Supreme  Court  held  that  where  no  indictment 
was  ever  filed  there  was  no  ''cause"  within  the  meaning  of  the 
law,  and  therefore'  that  the  clerk  was  not  entitled  to  the  fee 
provided  by  section  828.  No  distinction  can  be  drawn  between 
the  docket  fee  provided  for  a  clerk  in  section  828  and  that  pro- 
vided for  an  attorney  in  section  824.  Under  the  authority  of 
United  States  v.  Van  Buzee  no  docket  fee  can  be  allowed,  and 
the  action  of  the  Auditor  in  disallowing  tbe  same  is  affirmed* 

R.  B.  Bowler, 

ComptroUer. 


CLAIM  OF  ESTERNALRBVENUE  GAUGER  FOR  COM- 
PENSATION  FOR  SERVICES  RENDERED  PRIOR  TO 
THE  APPROVAL  OF  HIS  BOND. 

Under  the  provisions  of  section  3156  of  the  Revised  Statates,  requiring 
every  ganger  in  the  intemal-revenae  service  to  give  bond  satisfibctoiy 
to  the  Conunissioner  of  Internal  Revenue,  thd  approval  of  such  bond 
by  the  Commitoioner  is  a  condition  precedent  to  the  ganger's  right  to 
oUim  compensation  for  his  services. 
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Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

July  17  J  1895. 

Sir:  I  am  in  receipt  of  your  letter  of  the  15th  instant, 
inclosing  an  account  of  Edwin  L.  Ross,  as  ganger,  internal- 
revenue  service,  first  district  of  California,  for  services  in  Sep- 
tember, October,  November,  and  December,  1894.  You  ask 
whether  you  are  authorized  to  pay  said  account  in  view  of 
the  fact  that  his  bond  as  ganger  is  dated  March  9, 1895.  It 
appears,  however,  that  Mr.  Boss  did,  September  28, 1894,  exe- 
cute a  bond  as  ganger  with  good  sureties  and  delivered  it  to 
the  collector  of  that  district.  The  collector  approved  the  bond, 
certified  that  the  sureties  were  good,  and  forwarded  it  by  mail 
to  the  Commissioner  of  Internal  Revenue,  but  the  records  show 
that  it  was  not  received  by  the  latter  officer.  Subsequently 
the  bond  of  March  9, 1895,  above  referred  to,  was  executed. 
Mr.  Ross  performed  .all  the  duties  of  his  office  during  the 
period  named  and  the  only  question  presented  is  whether  it 
was  necessary,  to  entitle  him  to  payment,  that  bis  bond  should 
be  approved  by  the  Commissioner  of  Internal  Revenue. 

Section  3166  of  the  Revised  Statutes  requires  that  every 
ganger  shall  give  bond,  with  one  or  more  sureties,  satisfactory 
to  the  Commissioner  of  Internal  Revenue,  and,  by  the  regula- 
tions such  bond  must  be  given  and  the  oath  of  office  taken  be- 
fore the  ganger  can  be  assigned  to  duty.  In  the  present  case  the 
bond  was  given,  but  was  never  approved  by  the  Commissioner. 

I  am  clearly  of  the  opinion  that  the  bond  given  by  Mr.  Ross 
was  of  no  effect,  so  far  as  investing  him  with  the  office  is  con- 
cerned, because  it  lacked  the  approval  necessary  to  its  com- 
pletion. Therefore  he  was,  at  most,  a  de  facto  officer,  and  it  is 
well-established  law  that  such  an  officer  can  not  recover  com. 
pensation. 

In  the  case  of  United  States  v.  Le  Baron  (19  How.,  73,  77)  it 

was  held: 

• 

<^Onr  opinion  is,  therefore,  that  this  bond  speaks  only  from 
the  time  when  it  reached  the  Postmaster-General,  and  was 
accepted  by  him ;  that  until  that  time  it  was  only  an  offer  or 
prox>osal  of  an  obligation,  which  became  complete  and  effectual 
by  acceptance,'  and  that,  unlike  the  case  of  a  collector's  bond, 
which  is  not  a  condition  precedent  to  his  taking  office,  and 
which  may  be  intended  to  have  a  retrospective  operation,  the 
bond  of  a  postmaster,  given  on  his  appointment,  can  not  be 
intended  to  relate  back  to  any  earlier  date  than  the  time  of  its 
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acceptance,  becaase  it  is  only  after  its  acceptance  that  there 
can  be  any  such  holding  of  the  office  as  the  bond  was  meant  to 
apply  to.'* 

It  has  been  frequently  held,  as  it  was  in  the  case  just  cited^ 
that  where  there  are  certain  acts  to  be  done  by  the  appointee, 
as,  for  instance,  the  giving  of  bond,  those  acts  are  conditions 
precedent  to  the  complete  investiture  of  the  office. 

Under  section  3156,  Ee vised  Statutes,  requiring  a  bond  satis- 
factory to  the  Commissioner  of  Internal  Revenue,  it  is  clear 
that  an  officer  who  has  executed  a  bond  and  forwarded  it  to 
the  Commissioner  is  not  thereby  invested  with  the  office  and 
entitled  to  compensation.  You  are,  therefore,  not  authorized 
to  pay  Mr.  Boss  for  his  services  as  ganger  prior  to  the  date  of 
the  approval  of  his  bond  by  the  Commissioner  of  Internal 
Bevenue. 

The  ganger  having,  in  this  case,  performed  the  duties  of 
his  office  and  rendered  valuable  service  to  the  Government 
with  the  assent  of  the  Department,  has  an  equitable  claim  for 
his  compensation.  Such  a  claim  can,  however,  be  paid  only 
through  appropriate  action  by  Congress. 

Bespectfully,  yours,  B.  B.  Bowijbb, 

Comptroller, 

The  Secbetaby  of  the  Tbeasitey. 


PBINTING  OF  MANUAL  FOB  ABMY  COOKS. 

The  provision  in  the  act  of  Febmary  12,  1895,  for  a  new  edition  of  the 
Manual  for  Army  Cooks  reqoires  that  the  expense  of  printing  the  same 
mnst  be  paid  from  the  appropriation  therein,  and  not  from  the  appro- 
priations for  printing  for  the  War  Department,  and  the  isane  of  sach 
manual  is,  by  seotion  89  of  the  act  of  January  12, 1895,  limited  to  1,000 
copies. 

Tbeasuby  Dbpaetmbnt, 
Office  of  Comptbolleb  of  the  Tbeasuby, 

July  19j  1895. 
&IB :  I  am  in  receipt,  by  reference,  of  a  letter  from  the  Com- 
missaiy-Greneral  of  Subsistence,  calling  attention  to  the  appro- 
priation in  the  Army  appropriation  act  of  February  12, 18d5 
(28  Stat.,  658),  under  the  head  of  subsistence  of  the  Arm]^,  for 
"a  new  edition  of  the  Manual  for  Army  Cooks."  My  decision 
is  asked  whether  the  printing  of  said  new  edition  of  the  manual 
may  be  paid  for  from  said  appropriation  or  whether  the  same 
must  be  paid  from  the  regular  appropriation  for  printiiftg  anci 
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binding  for  the  War  Department  under  the  Public  Printer,  in 
yiew  of  the  various  provisions  of  the  printing  act  of  January 
12, 1895,  and  also  whether  more  than  1,000  copies  of  said  man- 
ual may  be  printed. 

Section  89  of  the  act  of  January  12,  1895  (28  Stat,  601), 
provides: 

"No  printing  shall  be  done  for  the  Executive  Departments 
in  any  fiscal  year  in  excess  of  the  amount  of  the  appropriation. 
*  •  *  No  rej)ort,  publication,  or  document  shall  be  printed 
in  excess  of  the  number  of  one  thousand  of  each  in  any  one 
fiscal  year  without  authorization  therefor  by  Congress,  except" 
[certain  special  ptiblicatious  therein  specifically  mentioned]. 

A  clause  in  the  sundry  civil  appropriation  act  of  March  2, 
1895  (28  Stat.,  961),  reads  as  follows: 

"That  all  appropriations  made  and  to  be  made  for  the  fiscal 
years  eighteen  hundred  and  ninety-five  and  eighteen  hundred 
and  ninety-six,  in  so  far  as  the  same  are  affected  by  the  pro- 
visions of  the  act  providing  for  the  public  printing  and  binding 
and  the  distribution  of  public  documents,  approved  January 
twelfth,  eighteen  hundred  and  ninety-five,  and  which  are  not 
expressly  appropriated  under  the  Government  Printing  Office, 
except  for  the  two  Houses  of  Congress,  their  committees  and 
officers,  shall  be  considered  as  so  appropriated  and  available 
thereunder,  to  the  extent  that  the  same  may  be  required  or 
eontemplated.  by  the  said  act." 

This  clause  seems  to  have  been  inserted  to  overcome  a  part 
of  the  very  difficulty  suggested  by  the  Commissary-General  of 
Subsistence.  In  view  of  its  provisions  I  am  clearly  of  the 
opinion  that  the  cost  of  printing  the  new  manual  is  to  be 
defirayed  from  the  appropriation  fouiid  in  the  Army  act  for 
said  purpose,  and  not  from  the  original  appropriation  for  the 
printing  of  the  War  Department,  and  that  said  work  should 
be  done  at  the  Government  Printing  Office,  as  required  by 
section  87  of  the  act  of  January  12, 1895. 

I  am  also  clearly  of  the  opinion  that  the  provisions  of  section 
89  of  the  printing  act,  in  regard  to  the  number  of  copies, 
applies  to  the  present  case,  and,  therefore,  that  not  more  than 
1,000  copies  of  the  manual  can  be  frimished  without  further 
legislation  by  Congress.  This  opinion  agrees  with  that  of 
the  Judge- Advocate-General  as  indorsed  on  the  letter  of  the 
Oommissary-O^neral  of  Subsistence. 

Besi>ectftdly,  yours,  B.  B.  Bovtleb, 

Comptroller. 

The  Segbetabt  of  War. 
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COKTBACT   E?:B0UTED   BY  A^  ATTORNEY  FOR   A 
CORPORATION. 

Payments  may  he  made  to  a  corporation  under  a  contract  entered  into  by 
an  attorney  duly  authorized  to  act  for  the  corporation  in  the  making 
of  such  contract. 

Tbeasuby  Depabtment, 
Office  op  Compteolleb  of  the  Tbeasuby, 

July  20j  1895. 
Sib  :  I  am  in  receipt,  by  your  reference,  of  a  letter  of  the  11th 
instant  from  Miy.  0.  R.  Bamett,  the  depot  quartermaster,  in 
which  he  incloses  a  contract  entered  into  with  the  Standard 
Oil  Company,  by  R.  C.  Baaghman,  its  attorney,  for  supplying 
mineral  oil  for  the  Quartermaster's  Department.  You  ask 
whether  payments  may  be  made  under  that  contract  in  view 
of  the  fact  that  it  is  executed  on  behalf  of  the  company  by  its 
attorney. 

It  being  necessary  for  the  corporation  to  enter  into  contracts 
through  its  officers  and  agents,  and  Mr.  Baughman  having 
been  duly  authorized  in  the  premises,  as  appears  from  the 
pax)ers  transmitted  with  the  contract,  I  have  the  honor  to  advise 
you  that  payments  to  the  Standard  Oil  Company  under  said 
contract  will  be  credited  in  the  settlement  of  the  accounts  of 
the  disbursing  officers  who  make  them. 

Respectfully,  yours,  R.  B.  Bowleb, 

Comptroller. 
The  Secbetaby  of  Wab. 


CLAIM  OF  NAVAL  OFFICER  FOR  REIMBURSEMENT 
FOR  PRIVATE  PROPERTY  LOST  IN  THE  SERVICE. 

Under  the  act  of  March  2,  1895,  for  the  reimbursement  of  officers  and  sea- 
men of  the  Navy  for  property  lost  in  the  naval  service,  a  claimant 
must  show  that  the  loss  occurred  without  fault  or  negligeuoe  on  his 
part,  unless  the  property  was  shipped  on  au  nnsea worthy  vessel  by 
order  of  an  officer  authorized  to  give  such  order,  in  which  case  such 
proof  is  not  required. 

Tbeasuby  Department, 
Office  of  Comptroller  op  the  Tbeasuby, 

July  20,  1895. 
Sib  :  I  am  Id  receipt  of  your  commuiJcation  of  July  8, 1895, 
in  which  you  report  for  my  approval,  disapproval,  or  mo<Iifica- 
tion  your  construction  of  the  act  of  March  3, 1895  (28  Stat.,  962) 
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entitled  ^^An  act  to  provide  for  the  reimbursement  of  officers 
and  seamen  for  property  lost  or  destroyed  in  the  naval  service 
of  the  United  States,'^  as  provided  by  section  8  of  the  act 
approved  July  31, 1894  (28  Stat.,  208). 

You  hold  that  Naval  Cadet  W.  G.  Miller,  U.  S.  N.,  is  not 
entitled  to  reimbursement  for  losses  incurred  by  him  in  the 
wreck  of  the  La  Champagney  his  claim  amounting  to  $810,759 
and  base  your  disallowance  upon  the  ground  <^  that  the  loss  was 
not  occasioned  by  the  property  being  shipped  on  board  an 
unseaworthy  vessel  by  order  of  an  officer  authorized  to  give 
such  an  order  or  direct  such  shipment." 

You  state  that  '^it  appears  from  the  papers  in  the  case  that 
on  April  28, 1887,  Cadet  Miller  was  detached  from  the  U.  8.  S. 
Quinnebaug  and  ordered  to  proceed  to  the  United  States.  The 
order  authorized  the  pay  inspector  of  fhe  European  station  on 
which  he  was  serving  to  fhmish  him  with  transportation  to 
New  York,  which  he  did  via  Havre,  France.''  You  further 
state  that  '<  there  is  nothing  in  the  order  to  show  that  the 
claimant  was  directed  to  ship  his  personal  property  in  any 
particular  vessel,  or  that  the  La  Champagne  was  an  unsea- 
worthy vessel  at  the  time  he  took  passage.  It  is  true  he  was 
directed  to  return  from  Leghorn,  Italy,  to  the  United  States, 
and  was  furnished  with  transportation  to  New  York  via  Havre, 
France,  that  being  the  shortest  usually  traveled  route." 

The  act  of  March  2, 1895,  providing  for  the  reimbursement 
of  officers  and  seamen  for  property  lost  or  destroyed  in  the 
naval  service  of  the  United  States,  provides  : 

"That  the  proper  accounting  officers  of  the  Treasury  be, 
and  they  are  hereby,  authorized  and  directed  to  examine  into, 
ascertain,  and  determine  the  value  of  the  private  property 
belonging  to  officers,  petty  officers,  seamen,  and  others  in  the 
naval  service  of  the  United  States  which  has  been  or  may 
hereafter  be  lost  and  destroyed  in  the  naval  service  by  ship- 
wreck or  other  marine  disaster,  under  the  following  circum- 
Btances : 

"First.  When  such  loss  or  destruction  was  without  fault  or 
negligence  on  the  part  of  the  claimant. 

"  Second.  Where  the  private  property  so  lost  or  destroyed 
was  shipped  on  board  an  unseaworthy  vessel  by  order  of  any 
officer  authorized  lo  give  such  order  or  direct  such  shipment.'^ 

The  act,  after  directing  payment  of  such  losses  when  deter- 
mined by  the  accounting  officers  of  the  Treasury,  and  setting 
forth  certain  provisos,  provides  further: 

"That  the  amounts  which  have  been  paid  to  persons  in  the 
Mifval  service  under  sections  two  hundred  and  eighty- eight, 
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two  hundred  and  eighty-nine,  and  two  hundred  and  ninety 
of  the  BeviBed  Statutes  shall  be  deducted  in  the  settlemeBt 
of  all  claims  under  this  act." 

It  thus  appears  that  these  sections  of  the  Bevised  Statutes 
were  directly  under  the  consideration  of  Ck>ngress  in  connec- 
tion with  this  act.  Those  sections  provided  for  certain  limited 
payments  to  officers  and  men  only  when  they  are  *^on  board  a 
vessel  in  the  employ  of  the  United  States."  It  will  thns  be 
seen  that  the  act  of  March  2,  1895,  ^nuiA  intended  to  be  and  is 
an  enlargement  of  the  previous  laws  relating  to  this  subject, 
and  should  be  construed  liberally  in  that  light.  Under  the 
first  of  the  two  conditions  named  in  the  act  under  considera- 
tion, payment  is  authorized  in  any  case  where  the  property 
was  lost  in  the  naval  service  by  shipwreck  or  marine  disaster, 
without  regard  to  the  character  of  the  vessel  the  goods  were 
on  at  the  time  of  the  loss,  provided  that  such  loss  was  without 
fietult  or  negligence  on  the  part  of  the  claimant.  The  second 
condition  relates  solely  to  shipments  upon  an  nnseaicorthy 
vessel  when  the  shipment  was  directed  by  order  of  an  officer 
authorized  to  make  such  direction,  and  in  this  case  the  claim- 
ant«need  not  affirmatively  show  that  the  loss  occurred  without 
his  fault  or  negligence,  as  is  provided  in  the  first  condition. 

To  elucidate  this  interpretation  more  fidly  by  illustration 
let  us  take  three  cases : 

First.  If  prox)erty  was  shipped  on  a  seaworthy  vessel,  whether 
by  or  without  the  order  of  an  officer  authorized  to  give  such 
order,  and  such  property  was  lost  in  the  naval  service,  the 
claimant  must  show  that  the  loss  was  without  fault  or  negli- 
gence on  his  part  to  entitle  him  to  recover  under  this  act; 

Second.  If  the  property  was  shipped  on  board  an  un^ea- 
worthy  vessel,  but  without  the  order  of  an  officer  authorized 
to  direct  such  shipment,  the  claimant  is  still  under  the  neces- 
sity of  showing  that  the  loss  under  these  circumstances  was 
without  fault  or  negligence  on  his  part  before  he  can  recover; 
and, 

Third.  If  the  propertywas  shipped  on  board  an  unseaworthy 
vessel  by  order  of  -an  officer  authorized  to  give  such  order  or 
direct  such  shipment,  the  claimant  must  be  reimbursed  with- 
out being  required  to  affirmatively  show  that  he  was  not  guilty 
of  fiftult  or  negligen<*e. 

From  the  above  construction  of  this  act  it  will  be  seen  that 
the  interpretation  that  the  Auditor  for  the  Navy  Department 
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jriaced  npon  said  act  is  not  correct,  and  that  the  claimant, 
Cadet  Miller,  upon  proving  his  loss  of  private  property  by 
reason  of  the  shipwreck  or  marine  disaster  of  the  La  Cham- 
pagnCy  will  be  entitled  to  be  reimbursed  for  the  value  of  such 
pnvate  property,  provided  that  he  shows  that  the  loss  occurred 
without  fault  or  negligence  on  his  part. 
Re8i)ectfully,  yours, 

Edw.  a.  Bowers, 
Assistant  Comptroller. 
The  Auditor  for  the  Navy  Department. 


IN  RE  ACCOUNTS  OF  WALTBE  S.  HARSHA  FOB 
SERVICES  AS  CLERK  OF  THE  UNITED  STATES 
CIRCUIT  COURT,  EASTERN  DISTRICT  OF  MlCfll- 
GAN. 

Section  2  of  the  act  of  July  31, 1894,  providing  that  ''No  person  who  holds 
an  office  the  salary  or  annual  compensation  attached  to  which  amounts 
to  the  sum  of  $2,500  shall  be  appointed  to  or  hold  any  other  office  to 
which  compensation  is  attached/'  operated  immediately  on  the  pas- 
sage of  the  act  upon  persons  in  office  affected  by  its  provisions. 

A  person  who  continued,  after  the  passage  of  the  act  of  July  31,  1894,  to 
hold  an  office  the  annual  compensation  of  which  amounted  to  $2,500, 
thereby  vacated  any  other  office  to  which  compensation  is  attached 
and  which  he  had  theretofore  held. 

A  person  who  held  the  offices  of  clerk  of  the  circuit  court  of  appeals,  the 
annual  salary  of  which  exceeds  $2,500,  and  clerk  of  the  circuit  court, 
to  which  compensation  is  attached,  and  who  continued,  after  July  31, 
1894,  to  perform  the  duties  and  receive  the  compensation  attached  to 
the  former,  thereby  vacated  the  latter  office  which  he  was  prohibited 
from  holding  by  section  2  of  the  act  of  July  31,  1894.  In  continuing 
to  perform  the  duties  of  clerk  of  the  circuit  court  he  was  at  most  a  de 
facto  officer,  and  as  such  is  not  entitled  to  claim  compensation. 

Tbbasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

July  20y  1895. 
The  Auditor  for  the  State  and  other  Departments,  having 
rendered  a  decision  making  an  original  construction  of  a  stat- 
ute, submits  the  same  for  approval,  disapproval,  or  modifica- 
tion by  the  Comptroller.    His  decision  is  as  follows: 

"I  have  before  me  for  settlement  two  accounts  of  Walter  S. 
Harsha  tor  services  as  clerk,  United  States  circuit  court,  east- 
eru  district  of  Michigan ;  one  for  the  quarter  ending  September 
30, 1894,  and  the  other  for  the  quarter  ending  December  31, 
1894«  During  the  time  covered  by  the  accounts  until  October 
11268— VOL  2 3 
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3,  Mr.  Harsha  was  clerk  of  the  United  States  circait  court  of 
appeals  of  the  sixth  circuit  and  received  salary  as  sach  at  the 
rate  of  $3,000  per  annum. 

**  Section  2,  act  of  July  31, 1894  (28  Stat.,  205),  provides  as 
follows: 

"  ^jSo  i)er6on  who  holds  an  office  the  salary  or  annual  com- 
pensation attached  to  which  amounts  to  the  sum  of  two  thou- 
sand five  hundred  dollars  shall  be  appointed  to  or  hold  any 
other  office  to  which  compensation  is  attached  unless  specially 
heretofore  or  hereafter  specially  authorized  thereto  by  law; 
but  this  shall  not  apply  to  retired  officers  of  the  Armyorl^avy 
whenever  they  may  be  elected  to  public  office  or  whenever  the 
President  shall  appoint  them  to  office  by  and  with  the  advice 
and  consent  of  the  Senate.' 

*^On  February  24, 1894,  Mr.  Harsha  tendered  his  resignation 
as  clerk,  circuit  court  of  appeals,  in  a  communication  as  follows : 

"  'Cincinnati,  February  24^  1894. 
"  '  To  the  honorable  judges  of  the  United  States  circuit  court  of 

appeals  for  the  sixth  circuit: 

"*I  have  the  honor  herewith  to  tender  my  resignation  as 
clerk  of  the  United  States  circuit  court  of  appeals  tor  the  sixth 
circuit  to  take  effect  on  the  2d  day  of  October  next,  or  as  soon 
thereafter  as  you  may  deem  it  expedient.  I  do  not  wish  to 
embarrass  the  court  in  its  business  for  the  present  term,  so  I 
have  fixed  upon  the  first  day  of  next  term  that  you  may  have 
ample  time  to  select  my  successor.  The  court  is  now  running 
smoothly  and  I  trust  by  the  time  above  set  affairs  will  be 
in  such  a  condition  that  you  will  no  longer  need  my  services. 
I  have  been  impelled  to  take  this  step  by  the  continued  ill 
health  of  both  my  mother  and  my  wife,  which  seem  to  require  my 
almost  constant  presence  at  home.  I  desire  to  thank  the  mem- 
bers of  the  court  for  their  uniform  kindness  and  cooperation 
and  shall  always  look  ba<;k  upon  my  connection  with  the  estab- 
lishment and  organization  of  the  court  of  appeals  as  one  of  the 
pleasantest  in  my  long  court  experience. 
a '  Very  respectfully, 

"^Walter  S.  Habsha.' 

"I  am  informed  by  Mr.  Harsha  that  his  resignation  was 
accepted  in  accordance  with  the  tender  on  October  2, 1894,  and 
his  successor  qualified  on  the  following  day.  It  becomes  my 
duty  to  decide  whether,  in  view  of  the  facts  stated  above  and 
law,  Mr.  Harsha  is  entitled  to  the  compensation  for  which  his 
account  is  rendered. 

'*It  will  hardly  now  be  conteude<l  that  one  who  holds  an 
office  without  a  fixed  term  has  such  a  vested  right  in  it  that 
can  not  be  divested  at  any^  time  by  act  of  the  law-making 
power.  As  early  as  1819  Mr.  Justice  Story  said  in  the  cele- 
brated Dartmouth  College  Case  (4  Wheat.,  518,693): 

*''It  is  admitted,  that  the  State  legislatures  have  power  to 
enlarge,  repeal,  and  limit  authorities  of  public  officers  in  their 
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official  capacities,  in  all  cases,  where  the  constitntions  of  the 
States  respectively  do  not  prohibit  them ;  and  this,  among 
others,  for  the  very  reason,  that  there  is  no  express  or  implied 
contract  that  they  shall  always,  during  their  continuance  in 
office,  exercise  such  authorities.  They  are  to  exercise  them 
only  during  the  good  pleasure  of  the  legislature.' 

""And  in  Butler  et  at.  v.  Pennsylvania  (10  How.,  402,  417) 
Mr.  Justice  Daniel  said : 

"  ^  We  have  already  shown  that  the  appointment  to  and  the 
tenure  of  an  office  created  for  the  public  use,  and  the  regula- 
tion of  the  salary  affixed  to  such  an  office,  do  not  fall  within 
the  meaning  of  the  section  of  the  (Constitution  relied  on  by 
the  plaintiffs  in  error;  do  not  come  within  the  import  of  the 
term  contracts;  or,  in  other  words,  the  vested,  i>rivate  personal 
rights  thereby  intended  to  be  protected.' 

'*The  law  as  thus  expounded  has  been  continually  recog- 
nized in  all  the  States  when  the  question  has  arisen,  and  I 
take  it  that,  in  the  absence  of  statutory  law  to  the  contrary,  it 
applies  to  offices  of  the  United  States.  In  some  cases  the 
courts  have  insisted  that  the  intention  of  the  legislature  must 
be  clearly  expressed,  and  in  none  is  that  opinion  more  strongly 
expressed  than  in  People,  ex  rel  Ryan,  v.  Oreen  {5S  N.  Y.,  304), 
in  which  Judge  Folger  said : 

" '  A  law  may  not  operate  upon  existing  rights  and  liabilities 
without  it  in  terms  expressed  such  intention.  Tliough  there 
is  110  vested  right  to  an  office  which  may  not  be  disturbed  by 
legislation,  yet  the  incumbent  has,  in  a  sense,  a  right  to  his 
office.  If  that  right  is  to  be  taken  away  by  statute,  the  terms 
must  be  clear  in  which  the  purpose  is  state<l.' 

"The  provision  referred  to  in  the  act  of  July  31,  1894,  it 
seems  to  ine,  does  in  terms  express  (»learly  the  intention  of  act- 
ing on  existing  rights,  and  the  terms  are  clear  in  which  the 
purpose  is  stated ;  *  no  person  who  holds  •  *  •  shall  be 
appointed  to  or  hold  any  other  office.'  Language  could  hardly 
be  plainer.  I  think  it  was  the  intention  of  Congress  to  have 
the  law  apply  in  just  such  cases  as  the  one  now  under  consid- 
eration, and  has  clearly  expressed  that  intentidn.  Such  being 
the  case,  it  seems  that  the  passage  of  the  law  of  July  31,  ipso 
facto,  created  a  vacancy  in  any  United  States  office  held  by 
Mr.  Harsha  other  than  that  of  clerk,  circuit  court  of  appeals. 
I  take  it  the  case  is  similar  to  that  of  the  acceptance  of  an  office 
which  is  by  law  made  incompatible  with  an  office  held. 

"I  have  carefully  examined  very  many  decisions  of  the 
courts  in  various  States  in  cases  involving  the  eifect  of  such 
acceptance,  and,  with  very  few  exceptions;  the  courts  have 
held  that  the  acceptance  of  the  second  office  vacates  the  first 
held. 

*'Eawle,  in  commenting  on  the  Constitution,  says  at  page 
173  of  his  work : 

"*It  is  a  rule  of  general  law,  that  an  officer  who  aecepts 
another  appointment,  inconsistent  with  the  first,  is  held  to 
have  thereby  resigned  the  first.^ 
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^^The  following  references  bear  on  this  question  and  sustain 
the  above-stated  principle,  to  wit:  8  Blackf.,329;  14  Ind.,182; 
17  III.,  191;  45  Mo.,  355;  16  Ind.,368;  35  Ind.,  Ill;  105  Ind-, 
221;  56  N.  H.,  220;  77  N.  Y.,  603;  63  Tex.,  387;  73  CaL,  230; 
29  La.,  824;  46  N.  Y..  380;  58  N.  Y.,  296;  2  Hill.,  93;  67  N.  Y., 
456;  11  R.  I.,  638;  3  Nev.,  566;  14  Penn.,  8r>3;  71  Me.,  207. 

^^ Before  the  passage  of  the  law  making  the  offices  incompat- 
ible, Mr.  Harsha  had  tendered  his  resignation  of  the  office  of 
clerk,  circuit  court  of  appeals,  but  the  resignation  was  to  take 
effect  at  a  future  time,  two  months  or  more  after  the  passage 
of  the  law.  The  tender  was  made  long  before  the  passage  of 
the  law  and  was  in  no  way  connected  with  it  or  suggested  by- 
it,  and  I  can  not  think  that  the  tender  of  resignation  affects 
Mr.  Harsha's  status  as  to  the  law,  one  way  or  the  other. 

''After  the  resignation  was  accepted  and  Mr.  Harsha  ceased 
to  hold  an  office  the  compensation  of  which  amounted  to  82,500, 
was  he  restored  to  the  office  of  clerk,  circuit  court,  by  the  com- 
pletion of  the  resignation  !  In  other  words,  after  he  had  been 
legislated  out  of  office,  could  he  be  restored  without  a  formal 
appointment  prescribed  by  statute!  I  can  not  believe  that  he 
could.  The  many  cases  which  I  have  examined  agree,  with 
one  exception,  in  the  conclusion  that  the  resignation  does  not 
restore  the  man  to  the  office.  The  one  exception  is  somewhat 
involved  and  will  be  referred  to  later  on. 

"In  the  case  of  Skull  v.  Govsins  et  aL  (77  Va.,  328)  the  court 
says: 

'« '  The  record  shows  that  the  office  of  sampler  of  tobacco— the 
incompatible  office — was  actually  held,  and  afterwards,  upon 
the  institution  of  proceeding  against  him,  actually  resigned 
in  the  most  formal  way  by  a  letter  to  the  governor.  •  ♦  •  If 
the  office  was  vacant  and  he  absolutely  out  of  it,  he  could  in 
no  manner  affect  the  first  office  by  what  he  did  with  the  sec- 
ond, since  resigning  one  office  could  not  put  a  party  in  an  office, 
nor  could  it  restore  him  to  one  he  had  actually  vacated.' 

^^^The  decision  seems  to  be  founded  upon  common  sense  and 
expressed  with  good  logic  and  follows  other  cases  in  Virginia, 
notably  the  early  one  of  the  Commonirealthw  Sherrad  (4  Leigh, 
643),  when  the  court  ruled  that — 

"^If  a  justice  of  the  peace  is  appointed  to  and  accepts  an 
office  under  the  Government  of  the  United  States,  or  any  other 
incompatible  office,  he  thereby  vacates  his  office  of  justice  of 
the  peace  nor  can  he  ever  lawfully  exercise  the  office  without  a 
new  commission.' 

'*The  case  of  De  Turk  v.  Commontcealth  (129  Penn.,  151)  is 
the  only  one  I  have  found  which  is  in  any  way  in  conflict  with 
it.  In  that  case  the  plaintiff  accepted  and  entered  upon  the 
duties  of  county -commissioner,  which  office  is  made  by  the  con- 
stitution of  Pennsylvania  incompatible  with  that  of  United 
States  postmaster,  which  wa.s  held  by  the  plaintiff*.  The  court 
held  that  the  ordinary  rule  which  vacates  the  office  held  by  the 
acceptance  of  an  incompatible  office  could  not  vacate  a  United 


Digitized  by  VjOOQ  IC 


ACCOUNTS  OF  WALTER  S.  HARSH  A.         37 

States  office,  and  they  also  held  that  the  resignation  of  the 
post-ofSce,  before  the  answer  to  the  suit,  was  sufficient  to  place 
him  in  ateord  with  the  constitution  and  perfect  his  title  to  the 
office  of  Gon^missioner. 

*•  Whether  that  is  good  law  or  not,  the  case  is  not  like  this 
one  of  Mr.  Hai'sha,  and  the  decision  can  not  aifect  it.  In  the 
De  Turk  case  the  party  had  never  been  legally  in  the  office  of 
commissioner,  and  could  not  be  until  the  obstacle  was  removed, 
which  seems  to  have  been  done  when  the  resignation  was 
accepted.  J  n  Mr.  Harsha's  case  he  was  in  full  and  lawful  pos- 
session of  the  office,  but  the  law  of  July  31  vacated  it  abso- 
lutely— as  completely,  so  far  as  the  title  de  jure  goes,'  as  if  he 
had  never  held  it ;  and  he  being  out,  there  seems  to  be  but  one 
way  to  hold  it  again,  to  wit,  by  regular  appointment  of  the 
court,  as  provide^l  by  section  619,  Eevised  Statutes.  I  there- 
fore can  not  conclude  that  the  resignation  of  Mr.  Harsh  a  as  clerk, 
circuit  court  of  api)eals,  when  accepted,  restored  him  to  his 
office  of  clerk  of  the  circuit  court.  Mr.  Uarsha  continued  to  per- 
form the  duties  of  clerk  of  the  circuit  court  with  the  approval 
of  the  court.  He  could  only  have  done  so  as  a  de  facto  officer, 
and  as  a  de  facto  officer  he  is  not  entitled  to  compensation. 

"  The  principle  announced  in  2  Kent,  295,  '  Salary  and  fees 
are  incident  to  the  title,'  has  been  almost  universally  accepted 
as  the  law  to  prohibit  the  payment  of  compensation  to  defa^cto 
officers. 

"The  following  are  some  of  the  cases  in  which  it  was 
enforced:  Riddle  v.  County  of  Bedford,  7  Serg.  and  E.,  386; 
Bowman  v.  State  Treasurer,  26  Penn.,  23;  City  of  PMladelj^hia 
v.  Qih%on,  60  Penn.,  136;  Dorsey  v.  Smith,  28  Cal.,  21;  People 
y.  Potter,  63  Cal.,  127;  Kimball  v.  Alcome,  46  Miss.,  151;  8 
Abbott's  Practice  Eeports,  359. 

>'Iu  conflict  with  this  doctrine  I  find  two  cases:  First,  Smith 
V.  Mayor  of  City  of  New  York  (37  N.  Y.,  518),  which  claims  as 
authority  for  the  decision  the  case  of  Conner  v.  Mayor,  etc.,  New 
York  (1  Seld.,  286),  and  this  application  seems  to  require  a 
misinterpretation  of  the  decision  in  that  case. 

'*  The  only  other  case  to  the  contrary,  or  which  seems  to  the 
contrary,  is  that  of  Auditors  of  Wayne  County  v.  Benoit  (20 
Mich.,  176),  but  the  court  in  that  case  only  decided  that  the 
dejnre  officer  was  not  entitled  to  the  salary  of  the  office  when 
a  defiwto  officer  had  been  paid,  but  did  not  go  to  the  extent  of 
deciding  the  de  facto  officer  entitled  to  the  salary;  yet  Judge 
Cooley,  one  of  three  judges  in  the  case,  dissented  in  a  very 
strong  opinion,  which  must  be  given  its  proper  influence  in  the 
consideration  of  the  case. 

**I  decide,  for  the  reasons  given  above,  that  Mr.  Harsha  is 
not  entitled  to  salary  as  clerk  circuit  court  since  the  1st  day 
of  August,  1894.  This  decision,  involving  as  it  does  the  con- 
struction of  a  new  statute,  the  accounts  will  be  suspended  and 
my  decision  reported  to  the  Comptroller  of  the  Treasury  under 
section  8,  act  of  July  31,  1894,  for  his  action." 
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The  decision  of  the  Auditor  that  Mr.  Harsha  is  not  entitled 
to  compensation  as  clerk  of  the  circuit  court  since  the  Ist  day 
of  August,  1894,  is  hereby  approved,  substantially  for  tho  rea- 
sons stated  by  him  in  the  foregoing  opinion. 

The  opinion  decides  three  points : 

1.  That  section  2  of  the  act  of  July  31, 1894  (28  Stat,  205), 
prohibiting  the  holding  of  another  office  of  profit  by  one  who 
holds  an  office  the  annual  compensation  of  which  amounts  to 
the  sum  of  $2,500,  operated  immediately  on  its  approval  uiH>n 
the  persons  in  office  allected  by  its  provisions. 

2.  That  by  the  operation  of  said  section  the  office  which 
that  section  prohibited  a  person  from  holding  was  vacated  by 
the  act  of  the  person  in  continuing  to  hold,  after  the  act  went 
into  efifect,  the  office  the  annual  compensation  of  which  amounted 
to  $2,500. 

3.  That  Mr.  Harsha,  continuing  in  fact  to  exercise  the  func- 
tions and  to  perform  the  duties  of  the  office  of  clerk  of  the 
circuit  court  after  the  3 Ist  of  July,  1894,  while  he  continued 
to  exercise  the  functions  and  to  hold  the  office  of  clerk  of  the 
circuit  court  of  appeals,  was  at  most  a  de  facto  clerk  of  the  cir- 
cuit court,  and  that  a  de  facto  officer  is  not  entitled  to  claim 
compensation. 

These  three  propositions  are  abundantly  sustained  by  the 
cases  which  he  cites  in  support  of  them  and  many  others 
which  I  have  examined. 

Some  suggestions  have  been  made  against  the  conclusions 
reached  by  the  Auditor.  Under  the  first  point  it  is  suggested 
that  the  case  of  People  ex  rel.  Ryan  v.  Oreen  (58  N.  Y.,  304)  is 
authority  for  the  proposition  that  such  an  act  as  section  2  of 
the  act  of  July  31, 1894,  does  not  operate  upon  existing  offices, 
but  is  prospective  merely.  The  language  of  the  section  now 
under  consideration  seems  too  plain  to  sustain  the  view  that 
it  does  not  apply  to  offices  existing  at  the  time  of  its  passage. 
The  case  of  People  v.  Green^  although  apparently  giving  some 
color  to  the  idea  that  such  an  act  would  not  apply  to  existing 
offices,  when  carefully  considered  has  no  application  to  the 
present  statute.  The  statute  in  that  case  was  section  114  of 
chapter  335  of  the  laws  of  New  York,  ninety-sixth  session, 
1873,  page  519.    That  section  was  as  follows: 

"Any  person  holding  an  office,  either  by  election  or  api)oint- 
ment,  who  shall,  during  his  term  of  office,  accept,  hold,  or 
retain  any  other  civil  office  of  honor,  trust,  or  emolument  under 
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the  Goveruineiit  X)f  tbe  United  States  '  •  •  •  or  of  the 
State,  *  •  •  or  who  shall  hold  or  accept  any  other  office 
connected  with  the  government  of  the  city  of  New  York,  or 
who  shall  accepts  seat  in  the  legislature,  shall  be  deemed  to 
have  vacated  every  office  held  by  him  under  the  city  govern- 
ment."   •     •    • 

In  that  case  a  deputy  clerk  of  the  court  of  special  sessions 
of  the  city  of  New  York  was,  at  the  time  the  act  went  into 
effect,  a  member  of  the  legislature  of  the  State  of  New  York. 
The  act,  while  providing  that  "any  person  holding  an  office 
•  •  •  who  shall,  during  his  term  of  office,  accept,  hold^  or 
retain  any  other  civil  office,"  of  a  certain  kind  under  the  Gov- 
ernment of  the  United  States  "  or  of  the  State,  •  •  •  or 
who  shall  hold  or  accept  any  other  office  connected  with  the 
government  of  the  city  of  New  York,  •  •  *  shall  be 
deemed  to  have  vacated  every  office  held  by  him  under  the 
city  government,"  only  provided  that  "  any  person  holding  an 
office  •  •  •  who  shall  accept  a  seat  in  the  legislature  shall 
be  deemed  to  have  vacated  every  office  held  by  him  under  the 
city  government."  The  fact  that  the  legislature  carefully  pro- 
vided that  the  holding  merely  of  other  offices  should  create  a 
vacation  of  the  city  office,  while  they  provided  that  the  section 
should  only  operate  upon  one  "  who  shall  a<!cept  a  seat  in  the 
legislature,"  clearly  indicated  an  intention  not  to  make  that  sec- 
tion operative  in  the  case  of  one  who  then  held  a  city  office  and 
was  at  the  time  a  member  of  the  legislature,  but  only  to  make 
an  acceptance  of  a  seat  in  the  legislature  in  the  future  vacate 
such  office. 

Upon  the  second  point  it  has  been  suggested  that  the  case 
of  J)e  Turk  v.  Commonwealth  (129  Pa.  St.,  151)  is  authority  for 
the  proi)osition  that  after  Mr.  Harsha  ceased  to  be  the  clerk 
of  the  circuit  court  of  ax)peals  by  the  acceptance  of  his  resig- 
nation on  October  2, 1894,  he  continued  thereafter  to  be  the 
de  jure  clerk  of  the  circuit  court,  and  therefore  entitled  to 
the  emoluments  of  that  office  from  that  time.  In  my  opinion 
that  case  does  not  sustain  that  proposition,  and  it  has  been 
rightly  distinguished  by  the  Auditor  in  his  opinion.  The  lan- 
guage of  the  opinion  in  the  De  Turk  case  is  not  entirely  con- 
sistent, and  therefore  the  reasons  upon  which  it  was  held  that 
De  Turk  continued  to  be  entitled  to  his  State  office,  notwith- 
standing the  fact  that  he  had  during  a  portion  of  the  time 
while  he  acted  in  that  office  held  a  Federal  office  in  violation 
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of  the  p^o^ri8ioDs  of  the  constitution  of  Pennsylvania,  are  not 
clearly  stated.    On  page  160  it  is  said  : 

"If  the  titles  to  these  two  offices  were  derived  from  a  com- 
mon source  it  might  well  be  held  that  the  acceptance  of  the  sec- 
ond office  was  an  implied  resignation  and  vacation  of  the  first. 
This  is  the  common-law  rule,  and  the  current  of  authority  in 
this  country  sustains  it;  but  the  State  can  not  declare  the 
Federal  office  vacant  nor  remove  the  incumbent  from  it." 

And  it  might  have  been  stated  that  the  current  of  authority 
is  to  the  effect  that  where  the  offices  are  held  under  two  dis- 
tinct jurisdictions,  the  acceptance  of  the  second  is  not  a  vaca- 
tion of  the  first,  if  no  incompatibility  exists  in  the  holding  of 
the  first  office  by  the  constitution  or  laws  of  the  jurisdiction 
under  which  that  office  is  held,  and  this  is  implied  from  the 
language  just  quoted.    On  page  161  it  is  said,  however: 

"Judgment  of  ouster  therefore  rests  on  an  alleged  forfeit- 
ure resulting  from  the  prior  holding  of  the  two  offices  at  the 
same  time;  but  as  the  acceptance  of  the  second  office  was  an 
implied  resignation  of  the  first, — an  election  to  hold  the  former 
and  to  surrender  the  latter, — it  did  not  forfeit  respondent's  title 
to  the  office  which  he  was  elected  to  hold  and  exercise." 

Taken  in  connection  with  the  current  weight  of  authority, 
these  two  quotations  seem  hopelessly  in  conflict,  and  the  case, 
in  my  opinion,  can  only  be  sustained  on  the  ground  stated  by 
the  Auditor  that  until  De  Turk  had  ceased  to  hold  the  office 
under  the  Federal  Government  he  never  in  fact  legally  held 
the  office  under  the  State  government,  and  therefore  could 
not  have  vacated  it,  and  no  person  having  been  elected  or 
appointed  to  it,  his  disqualificiition  having  ceased,  he  then 
for  the  first  time  legally  held  the  office,  and  of  course  there 
was  nothing  upon  which  the  quo  warranto  proceeding  could 
then  oi)erate. 

However,  unless  the  case  can  be  distinguished  in  this  man- 
ner  it  is  in  conflict  with  all  the  authorities,  and  the  contrary 
has  been  specifically  held  in  Bunting  v.  Willis  (27  Grattan,  144), 
under  facts  and  statutes  substantially  similar  to  those  con- 
sidered in  the  case  of  Be  Turk  v.  Commonwealth.  That  Mr. 
Harsha  in  fact  continued  to  hold  and  perform  the  duties  of 
the  office  of  clerk  of  the  circuit  court  of  appeals  is  not  dis- 
puted. He  demanded  and  received  the  salary  attached  to  that 
office  fi'oni  August  1, 1894,  to  October  2, 1894,  on  his  own  asser- 
tion that  he  was  the  actual  incumbent  performing  the  duties 
of  the  office.    Whether  if  he  had  refused  to  perform  any  of 
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the  drties  of  that  office  after  July  31, 1894,  and  abandoned  it 
in  all  respects  save  the  mere  custody  of  its  papers,  until 
relieved  by  the  court,  he  would  have  still  been  the  officer  need 
not  be  determined,  for  he  certainly  elected  to  hold  both  offices 
until  October  2, 1894,  and  claimed  the  compensation  of  both. 

If  Mr.  Harsha  in  law  vacated  the  office  of  clerk  of  the  cir- 
cuit cx)iirt  by  continuing  to  hold  the  office  of  clerk  of  the  circuit 
court  ef  appeals,  it  seems  entirely  clear  that  he  could  not 
regain  the  office  so  as  to  become  the  dejure  clerk  of  the  circuit 
court  except  in  the  manner  provided  by  law  for  the  filling  of 
that  position,  to  wit,  by  appointment  by  the  circuit  judge 
under  section  619,  Revised  Statutes,  and  the  taking  of  the 
oaths  prescribed  in  sections  794  and  1757  and  the  giving  of 
the  bond  provideu  for  in  section  795. 

In  addition  to  the  authorities  cited  by  the  Auditor  upon 
this  point  the  following  cases  may  be  cited:  Mimmack  v. 
United  States,  97  U.  S.,  426-437;  BUlce  v.  United  States,  103 
U.  S.,  227-237;  United  States  v.  Oorson,  114  TT.  S.,  619;  19 
Opin.  A.  G.,  609. 

That  a  d^  facto  officer  is  not  entitled  to  claim  comi)eu8ation 
seems  to  be  well-established  law  and  has  been  consistently 
maintained  by  the  accounting  officers  of  the  Treasury.  ( Evanses 
Case,  3  Lawrence  Comp.  Dec,  111;  Bowler's  First  Comp.  Dec, 
110;  ibid.,  193;  ibid.,  284;  ibid.,  306.)  In  addition  to  the 
authorities  cited  by  the  Auditor  see  Matthews  v.  Supervisors, 
53  Miss.,  715;  Davenport  v.  The  Mayor,  67  N.  Y.,  456;  McOue 
V.  Wapello  Co.,  56  Iowa,  698;  Bennett  v.  United  States,  19  0. 
Ols.  R.,  379-388;  JDainese  v.  United  States,  15  0.  Cls.  R.,  64-79; 
10  Opin.  A.  G.,  251. 

The  two  cases  cited  by  the  Auditor  as  apparently  in  conflict 
with  this  view.  Smith  v.  Mayor  (37  N.  Y.,  518)  and  Auditors  v. 
Benoil  (20  Mich.,  176),  are  not  so  in  fact,  for  in  neither  of  those 
eases  was  a  claim  beiug  asserted  by  a  de  facto  officer.  The 
New  York  view  is  shown  by  the  later  case  of  Davenport  v. 
Mayor  (67  N.  Y.,  456). 

Mr.  Harsha^  relies  ui)on  the  following  language  used  by 
Judge  Severens  in  the  case  of  United  States  v.  Harsha  (56  Fed. 
Rep.,  953,  on  page  955); 

^^ Besides  all  this,  it  can  not  be  admitted  that  the  question 
of  the  right  to  this  office  can  thus  be  determined  by  the  Comp- 
troller of  the  Treasury.  The  clerk  is  the  actual  incumbent, 
and  it  would  be  strange,  indeed,  if  his  right  could  be  deter- 
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mined,  as  upon  a  quo  warranto,  on  the  auditing  of  his  account 
in  the  Treasury  Department.  The  consequences  to  the  court 
and  its  suitors,  if  the  clerk's  status  could  be  thus  decided, 
would  be  very  serious." 

The  determination  of  that  case  was  not  based  upon  this 
language,  it  having  been  already  held  that  the  two  offices  held 
by  Mr.  Harsha  were  not,  under  then  existing  laws,  incompati- 
ble. Furthermore,  it  is  not  claimed  that  the  Comptroller  can 
determine  the  right  of  any  person  to  an  office  "  as  upon  a  quo 
warranto.'^  The  Comptroller  has  before  him  for  decision  the 
right  of  a  person  claiming  an  office  to  receive  the  compensation 
thereof.  He  can  only  settle  that  question ;  but  if  to  its  proper 
determination  it  becomes  necessary  to  ascertain  whether  the 
person  claiming  the  office  legally  holds  the  same,  the  Comptrol- 
ler must  determine  that  question,  only,  however,  to  the  extent 
of  deciding  the  claim  for  compensation.  In  this  respect  the 
Comptroller  occupies  exactly  the  same  position  that  a  court 
would,  for  the  court  might  determine  for  the  purposes  of  a 
suit  brought  to  recover  compensation  of  an  office  that  the 
claimant  was  not  entitled  to  a  judgment  because  not  a  de  jure 
officer  without  in  fact  ousting  him  ^m  his  office  ^^  as  upon  a 
quo  warranto." 

This  position  is  abundantly  maintained  by  the  cases  holding 
that  an  officer  making  claim  for  compensation  puts  in  issue 
his  legal  title  to  hold  the  office,  for  compensation  follows  the 
title  and  not  the  mere  holding  of  an  office. 

R.  B.  BOWLEK, 

Comptroller, 

USE  OF  CONTINGENT  FUND. 

Section  3683,  Revised  Statates,  requiring  the  written  order  of  the  head  of 
a  Department  for  expenditures  from  a  contingent  fund,  applies  only 
to  cases  where  an  appropriation  is  made  in  a  lump  sum  for  ''  contin- 
gent, incidental,  or  miscellaneous  expenses,"  or  under  similar  words, 
and  where  Congress  has  specifically  designated  appf  op  nations  for 
enumerated  items  as  being  for  ''  continji^ent,  incidental,  or  miscella- 
neous expenses." 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

July  20,  1895. 
Sir:  I  am  in  receipt  of  yours  of  the  17tb  instant,  asking 
whether  certain  appropriations  for  the  Naval  Observatory  con- 
tained in  the  legislative,  executive,  and  judicial  appropriation 
act  of  March  2, 1895  (28  Stat.,  792),  come  within  the  provisions 
of  section  3683  of  the  Kevised  Statutes,  which  provide  that  no 
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part  of  the  contingent  fund  of  any  Department,  bureau,  or 
office  shall  be  used  except  by  written  order  of  tlie  head  of  the 
Department,  in  view  of  the  recent  decision  of  this  office  in  the 
case  of  W.  J.  Puckett  (1  Oomp.  Dec,  5CyQ). 
The  appropriations  to  which  you  refer  read  as  follows: 

"  For  miscellaneous  computations,  one  thousand  two  hundred 
dollars. 

*^  For  apparatus  and  instruments,  and  for  repairs  of  the 
same,  two  thousand  five  hundred  dollars. 

*' For  professional  and  scientific  books,  periodicals,  engrav- 
ings, photographs,  and  fixtures  for  the  library,  one  thousand 
dollars. 

"For  repairs  to  buildings,  fixtures,  and  fences,  furniture, 
gas,  chemicals,  and  stationery;  freight  (including  transmission 
of  public  documents  through  the  Smithsonian  exchange),  for- 
eign postage,  and  expressage,  plants,  fertilizers,  and  all  con- 
tingent expenses,  two  thousand  five  hundred  dollars. 

"For  fuel,  oil,  grease,  tools,  pipe,  wire,  and  other  materials 
needed  for  the  maintenance  and  repair  of  boilers,  engines, 
heating  apparatus,  electric  lighting  and  power  plant,  and 
water  supply  system;  purchase  and  maintenance  of  teams; 
material  for  boxing  nautical  instruments  for  transportation; 
paints,  telegraph,  and  telephone  service,  and  incidental  labor, 
seven  thousand  five  hundred  dollars." 

They  have  for  convenience  sake  been  digested  in  the  digest 
of  appropriations  prepared  by  the  Secretary  of  the  Treasury 
under  the  general  head  of  '^Contingent  and  miscellaneous 
expenses.  Naval  Observatory,  1896,"  although  the  several 
items  are  retained  as  subheads  thereunder  in  accordance  with 
the  appropriations  made  in  the  act  as  above  quoted.  It  is 
often  a  matter  of  considerable  difficulty  to  ascertain  exactly 
what  items  when  specified  should  be  considered  as  contingent 
or  miscellaneous  items  of  expense  for  a  Department  or  bureau. 
Congress  not  infrequently  indicates  its  intention  by  designat- 
ing a  whole  series  of  specified  items  as  contingent  expenses, 
while  in  other  cases  they  simply  make  a  lump  appropriation 
for  contingent  expenses  or  incidental  expenses  or  miscellaneous 
expenses,  or  uses  words  of  similar  character. 

In  the  case  of  Dunwoody  v.  rnited  States  (22  C.  Cls.  R.,  269), 
in  discussing  the  words  "contingent,  incidental,  or  miscella- 
neous," as  contained  in  section  3682  of  the  Revised  Statutes, 
Judge  Davis,  delivering  the  opinion  of  the  court,  uSed  the 
following  language: 

"The  adjectives  contingent,  incidental,  and  miscellaneous, 
as  used  in  the  appropriation  bills  to  qualify  the  word  expenses, 
have  a  technical  and  well-understood  meaning;  it  is  usual 
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for  Congress  to  name  the  principal  classes  of  expenditure 
which  they  authorize,  such  as  clerk  hire,  fuel,  light,  postage, 
telegrams,  etc.,  and  then  to  make  a  small  appropriation  for  the 
minor  and  unimportant  disbursements  incidental  to  any  great 
business,  which  can  not  well  be  foreseen  and  which  it  would 
be  useless  to  specify  more  accurately.  For  such  disburse- 
ments a  round  sum  is  appropriated  under  the  head  of  ^  contin- 
gent expenses,'  or  'incidental  expenses,'  or  MnisceJlaoeoos 
expenses'"  (p.  280). 

I  think  that  language  is  as  appropriate  in  construing  the 
words  ''contingent  fund"  found  in  section  3683  as  construing 
the  words  used  in  section  3682.  I  am,  therefore,  of  the  opinion 
that  section  3683  only  applies  to  cases  where  an  appropriation 
has  been  made  in  a  lump  sum  for  "contingent,  incidental,  or 
miscellaneous  expenses,"  or  under  words  of  like  im|)ort,  and 
where  Congress  have  specifically  designat-ed  appropriations 
for  enumerated  items,  as  for  "contingent,  incidental,  or  mis- 
cellaneous expenses."  Applying  this  principle  to  the  appro- 
priations above  quoted  it  follows  that  the  only  appropriation 
to  which  the  provisions  of  section  3683  would  apply  is  so  much 
of  the  appropriation  of  $2,500  beginning  with  the  words  "for 
repairs  to  buildings,"  etc.,  as  may  be  expended  for  other  i>ur- 
poses  than  those  specifically  thereunder  enumerated  under  the 
words  therein  contained  "all  contingent  expenses." 

It  is,  of  course,  always  within  your  power  as  head  of  the 
Department  to  impose  any  further  restriction  upon  the  use  of 
these  appropriations  as  you  may  see  fit. 

Respectfully,  yours,  R.  B.  Bowler, 

The  Secretary  of  the  Navy.  ^ 

BONDS   OF    UNITED    STATES    COMMISSIONERS    I:N^ 
THE  INDIAN  TERRITORY. 

Section  5  of  the  act  of  March  1,  1895,  providing  that  United  States  com. 
missioners  in  the  Indian  Territory  shall  hold  office  under  their  existing 
appointments,  will  authorize  the  payment  of  their  salaries  notwith- 
standing they  have  not  yet  given  new  bonds  in  place  of  those  given 
under  section  39  of  the  act  of  May  2,  1890. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

July  '22, 1895. 
Sir:  I  am  in  receipt  of  yours  of  the  13th  iastaut,  in  which 
you  call  my  attention  to  the  following  clause  in  my  letter  of 
May  23,  1895  (I  Comp.  Dec,  4S;^): 

"  I  am  of  the  opinion  that  the  old  commissioners  may  be 
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paid  their  salaries  from  March  1,  1895,  provided  the  commid- 
sioners  gave  such  bouds  when  the  judges  of  the  respective  dis- 
tricts were  duly  qualified  aud  opeued  their  courts,  so  as  to  be 
in  a  position  to  approve  such  bonds  in  accordance  with  the 
law." 

You  state  that  these  old  commissioners  have  not  yet  given 
new  bonds,  but  will  do  so  when  Judge  Springer  again  opens 
his  court.  They  claim  that  they  are  entitled  to  present  pay- 
ment notwithstanding  their  failure  to  give  the  bond  required 
by  the  act  of  March  1, 1895  (28  Stat.,  096),  and  you  ask  whether 
they  may  be  so  paid. 

My  attention  has  been  called  to  section  39  of  the  act  of  May 
2, 1890  (26  Stat.,  98),  which  I  had  not  seen  when  I  wrote  you 
on  May  23,  under  which  these  commissioners  were  originally- 
appointed,  and  which  specifically  provides  that  they  shall  giv^ 
bond  in  the  sum  of  $5,000,  to  be  approved  by  the  judge  appoint- 
ing them. 

While  I  think  that  a  new  bond  should  be  taken  as  a  matter 
of  additional  precaution,  as  section  4  of  the  act  of  March  1, 
1895,  providesthat"  the  present  commissioners  •  •  ♦  shall 
hold  oifice  under  their  existing  appointments,"  I  am  clearly  of 
the  opinion  that  they  may  be  paid  their  salaries  from  March  1, 
1895,  notwithstanding  they  have  not  given  an  additional  bond. 
Respectfully,  yours, 

R.  B.  BOWLEB, 

Mr.  Feank  a.  Branagan,  Comptroller. 

Disbursing  Clerk,  Department  of  Justice. 


DUPLICATE   CERTIFICATES    OF   ATTENDANCE    OF 
WITNESSES   BEFORE   THE    POLICE   COURT,    DIS 
TRICT  OF  COLUMBIA. 

The  CommiaBioners  of  the  District  of  Colnmbia  are  authorized  to  pay  the 
fees  of  witnesses  summoned  in  the  police  court  of  the  District  upon 
the  presentation  of  duplicate  certificates  of  attendance  when  the  orig« 
inals  have  been  lost  or  destroyed  and  a  duplicate  has  been'  issued  by 
the  clerk  of  the  court. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

July  22, 1895. 

Sir:  I  am  in  receipt  of  your  letter  of  the  15th  instant,  with 

reference  to  the  payment  of  fees  of  witnesses  for  attendance  in 

the  police  court  when  duplicate  certificates  of  attendauce  only 

are  presented  by  the  persons  clainiing  the  fees.    You  ask  to  be 
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advised  whether  credit  wiU  be  allowed  iu  the  settlement  of  the 
accounts  of  the  Board  of  Commissioners  if  payments  are  made 
upon  such  duplicate  certificates. 

In  reply  I  have  the  honor  to  inform  you  that  if  you  pay  wit- 
nesses the  fees  due  them,  upon  the  presentation  of  duplicate 
certificates  of  attendance,  such  payments  will  be  credited  in  the 
settlement  of  your  accounts. 

I  appreciate  fully  the  difficulties  presented  by  the  issue  of 
such  duplicates,  but  at  the  same  time  it  can  hardly  be  said 
that  a  witness  who,  through  carelessness  or  unavoidable  acci- 
dent, has  lost  or  destroyed  his  certificate  is  therefore  not  enti- 
tled to  payment  of  the  amount  due  to  him  from  the  District. 
The  certificates  are  in  no  sense  negotiable  paper,  and  in  case 
an  original  was  re<?eipted  by  a  witness  and  then  lost  and 
before  its  presentation  a  duplicate  was  issued  and  paid,  the 
payment  of  the  latter  would  be  a  complete  answer  to  the  claim 
on  the  former. 

The  responsibility  for  the  issuing  of  duplicate  certificates 
rests  with  the  clerk  of  the  court,  and  care  should  be  exercised 
to  prevent  fraudulent  claims  for  duplicate  certificates,  for  the 
protection  of  the  Government  and  the  Board  of  Commissioners 
acting  as  disbursing  officers. 

Respectfully,  yours,  R.  B.  Bowler, 

Comptroller. 
Hon.  John  W.  Ross, 

President  Board  of  ConimissionerSj 

District  of  Columbia. 

DETAIL  OF  OFFICE  FORCE  OF  COAST  AXD  GEO- 
DETIC  SURVEY  FOR  TEMPORARY  DUTY  IN  THE 
FIELD— PAYMENT  OF  EXPENSES. 

The  Secretary  of  the  Treasury  is  aathonzed  in  his  discretion  to  detail  an 
employee  of  the  office  force  of  the  Coast  and  Geodetic  Survey  for  duty 
in  connection  with  the  field  work  of  the  Survey. 

An  employee  of  the  Coast  and  Geodetic  Survey  detailed  for  temporary 
duty  in  t]ie  field  is  entitled  t<o  reimbursement  for  his  actual  exiienses 
while  ou  such  duty,  payable  from  tlie  appropriation  for  the  work  upon 
which  he  is  engaged,  but  not  to  an  allowance  as  a  commutation  of 
each  expenses. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

July  22,  1895. 
Sir:  I  am  in  receipt,  by  your  reference,  of  a  letter  from  the 
Superintendent  of  the  Coast  and  Geodetic  Survey,  stating 
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that  Mr.  J.  B.  Bontelle,  who  holds  a  poBition  in  the  office  of  the 
Survey  as  a  computer,  has  been  recently  ordered  to  the  field 
to  help  observe  in  a  triangalation  party,  there  being  no  other 
man  immediately  available  for  that  purpose.  He  asks  whether 
Mr.  Bontelle  can  be  carried  on  the  rolls  of  the  office  force,  his 
salary  to  be  paid  out  of  the  appropriation  for  that  purpose 
while  so  engaged,  and  also  what  subsistence  Mr.  Boutelle  is 
entitled  to  while  in  the  field. 

The  question  of  detailing  a  persoTi  employed  in  the  office 
force  for  duty  in  the  field  under  the  circumstances  above 
stated  is  one  lying  within  your  discretion,  under  the  provisions 
of  section  161,  Eevised  Statutes,  which  provide  that  "the  head 
of  each  Department  is  authorized  to  prescribe  regulations,  not 
inconsistent  with  law,  for  the  government  of  his  Department, 
the  conduct  of  its  officers  and  clerks,^  #  #  »  ^ij^re  being 
no  law,  of  which  I  am  aware,  prohibiting  such  action  on  your 
part.  It  is  respectfully  suggested,  however,  that  the  power 
should  be  exercised  only  in  cases  of  emergency.  If,  therefore, 
you  approve  of  the  detail  of  Mr.  Boutelle  he  may  continue  to 
he  paid  the  salary  provided  by  law  for  his  position  from  the 
regular  appropriation  for  "salaries,"  and  his  necessary  and 
actual  expenses  while  in  the  field,  from  the  appropriation  for 
"Party  expenses."  No  allowance  in  commutation  thereof  can 
be  made  for  the  reasons  stated  in  the  case  of  KiecJchoefer 
(Bowler's  First  Comp.  Dec,  104). 

Respectfully,  yours,  E.  B.  Bowler, 

Comptroller. 

The  Sbcbetaby  of  the  Treasury. 


LIVERY  OF   HORSE,  CORONER'S  OFFICE,  DISTRICT 
OF  COLUMBIA. 

The  appropriation  for  "  livery  of  horse  or  horse  hire  for  the  coroner's  office^" 
in  the  District  of  Columbia  appropriation  act,  is  available  for  the 
reimbursement  of  the  coroner  for  actual  expenses  incurred  by  him  for 
the  livery  of  his  horse  while  kept  at  his  private  stable,  bnt  the  coroner 
can  not  be  paid  a  fixed  allowance  as  a  commutation  of  such  expenses. 

Treasury  Department, 
Oppicb  of  Comptroller  of  the  Treasury, 

July  22^  1895. 
SiB:  I  am  in  receipt  of  your  letter  of  the  11th  instant,  in 
which  you  ask  whether  you  are  authorized  to  pay  to  the  coroner 
of  the  District  of  Columbia  a  fixed  allowance  of  $20  to  $22.50 
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per  month  as  commntatioii  of  the  expenses  for  livery  of  his 
horse. 

In  the  appropriation  for  contingent  expenses  of  the  District 
of  Columbia  for  the  current  fiscal  year  there  is  an  item  of 
$1,000  for  the  coroner's  office,  among  the  expenses  to  be  paid 
therefrom  being  "  livery  of  horse  or  horse  hire  for  coroner's 
of&ce.''  You  state  that  the  predecessor  of  the  present  coroner 
owned  his  own  horse  and  kept  him  at  livery,  and  the  expense 
was  paid  from  a  similar  appropriation.  The  present  coroner 
also  owns  his  own  horse,  but  keeps  him  at  his  own  private 
stable. 

In  the  contingent  appropriations  for  the  District,  the  follow- 
ing clause  has  been  inserted:  ^^ Provided^  That  horses  and 
vehicles  appropriated  for  in  this  act  shall  be  used  only  for  offi- 
cial purposes." 

That  clause  does  not,  in  my  opinion,  prevent  the  use  of  the 
appropriation  for  livery  of  horse  for  the  coroner's  office,  although 
the  horse  may  not  be  the  property  of  the  District. 

I  have  the  honor  to  advise  you,  therefore,  that  the  appropri- 
ation above  quoted  is  available  for  the  payment  of  the  livery 
of  the  coroner's  horse,  but  its  use  is  limited  to  the  actual  cost 
of  such  livery  whether  the  horse  is  kept  in  a  public  or  private 
stable. 

Respectfully,  yours,  R.  B.  Bowleb, 

CamptroUer. 

Hon.  John  W.  Boss, 

President  Board  of  Commissioners, 

District  of  Columbia, 


KEWSPAPBRS    FOR    THE    COAST    AND    GEODETIC 

SURVEY. 

Newspapers  for  the  Coaat  and  Geodetic  Smvey  may  be  paid  for  from  the 
appropriation  for  miBcellaneoas  expenses  of  that  Bareaa  when  the 
order  required  by  section  3683,  Revised  Statates,  has  been  given,  pro- 
vided that  the  limit  fonnd  in  section  192,  Revised  Statutes,  of  $100  per 
year  for  newspapers  for  the  Treasury  Department  is  not  exceeded. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

July  22j  1895. 
Sir:  I  am  in  receipt,  by  your  reference,  of  a  letter  from  the 
Superintendeut  of  the  Coast  and  Geodetic  Survey  of  the  18th 
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instant,  inclosing  a  voucher  for  the  purchase  by  that  office  of 
the  Xew  York  Herald,  the  amount  to  be  paid  from  the  appro- 
priation for  general  expenses,  1895,  under  the  subhead,  which 
reads  as  follows :  ^^For  miscellaneous  expenses,  contingencies 
of  all  kinds,  •  •  •  four  thousand  five  hundred  dollars." 
The  paper  does  not  appear  to  have  been  ordered  by  a  written 
ord6r  of  the  Secretary  of  the  Treasury  in  accordance  with  the 
provisions  of  section  3883,  Bevised  Statutes,  and  for  the  reasons 
stated  in  the  recent  decision  of  this  office  in  the  case  of  Puckett 
(1  Comp.  Dec,  566),  the  item  can  not  be'  allowed.  If  it  is 
desirable  to  obtain  this  paper  for  the  uses  specified  by  the 
Saperintendent  the  expense  thereof  may  be  paid  from  said 
appropriation  if  an  order  for  the  paper  is  given  in  writing  by 
the  head  of  the  Department,  in  accordance  with  the  provisions 
of  section  3683,  Bevised  Statutes,  provided  the  total  amount  of 
the  newspapers  purchased  by  the  Treasury  Department  does 
not  exceed  the  limit  of  $100  prescribed  in  section  192  of  the 
Bevised  Statutes. 

Respectfully,  yours, 

B.  B.  BOWLEE, 

Comptroller, 
The  Secebtaky  of  thb  Teeasuey. 


TRANSPEB  OF  CONTBACTS   HELD   BY  INSOLVENT 
GONTBACTOBS. 

Section  3737  of  the  Keyiaed  Statutes  prohibiting  all  transfers  of. contracts 
will  not  prevent  payment  to  the  corporation  actually  carrying  out  the 
terms  of  a  contract  made  by  the  United  States  with  a  contractor,  whose 
rights  passed  to  the  corporation  through  insolvency  proceedings,  when 
the  United  States  has  received  and  accepted  the  goods  from  the  suc- 
cessor of  the  original  contractor. 

Teeasury  Depaetment, 
Oppicb  of  Comptrollee  of  the  Teeasuey, 

July  23,  1895. 
SiB:  1  am  in  receipt,  by  your  reference,  of  a  letter  of  the 
Chief  of  Ordnance,  inclosing  certain  papers  relating  to  tbe 
Leonard  Smokeless  Powder  Company,  of  New  York,  whereby 
it  appears  that  that  company,  with  which  the  Chief  of  Ord- 
'^ance  had  entered  into  a  contract  for  the  supply  of  6,000 
pounds  of  smokeless  powder,  ha<I  made  a  general  assignment 
11268— VOL  2 4 
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of  all  its  property  for  the  benefit  of  creditors,  and  that  subse- 
quently, in  pursuance  of  an  order  of  the  court,  the  assignee 
had  sold  all  the  company's  property  and  rights  to  one  John  G. 
Osgood,  who  organized  the  American  Smokeless  Powder  Com- 
pany, a  corporation  under  the  laws  of  West  Virginia,  to  whom 
all  his  rights  thus  acquired  were  assigned,  and  that  this  latter 
company  had  carried  out  the  provisions  of  the  contract  olrigi- 
nally  made  with  the  Leonard  Smokeless  Powder  Company,  and 
has  delivered  the  5,000  pounds  of  smokeless  powder,  which 
has  been  accepted  by  the  Government.  The  Chief  of  Ordnance 
asks  whether,  under  the  circumstances,  he  is  authorized  to  pay 
the  American  Smokeless  Powder  Company,  as  the  successor 
of  the  Leonard  Smokeless  Powder  Company,  the  amount  due 
under  the  contract. 
Section  3737  of  the  Revised  Statutes  provides: 

"Ko  contract  or  order,  or  any  interes**  therein,  shall  be  trans- 
ferred by  any  party  to  whom  such  contract  or  order  is  given 
to  any  other  party,  and  such  transfer  shall  cause  the  annul- 
ment of  the  contract  or  order  transferred,  so  far  as  the  United 
States  are  concerned.  AH  rights  of  action,  however,  for  any 
breach  of  such  contract  by  the  contracting  parties,  are  reserv^ 
to  the  United  States." 

It  has,  however,  been  held  that  section  3477,  which  pro- 
hibits or  makes  null  and  void  all  transfers  and  assignments  of 
claims  against  the  Government,  does  not  apply  to  involuntary 
assignments  in  bankruptcy  {Erwin  v.  United  States,  97  U.  S., 
392),  or  even  to  voluntary  assignments  for  the  benefit  of  cred- 
itors ( Goodman  v.  NihlacJc,  102  U.S.,  556).  It  seems  to  jme  that 
the  reasoning  of  these  cases  applies  with  equal  force  to  section 
3737,  and  that  the  American  Smokeless  Powder  Company,  as 
the  mere  successor  of  the  person  who  had  acquired  the  rights 
of  the  Leonard  Smokeless  Powder  Company  under  the  insolv- 
ency proceedings,  stands  practically  in  the  same  relation  as 
the  assignee  would.  However  this  may  be,  it  has  been  held 
that  section  3737  is  intended  only  tor  the  benefit  of  the  United 
States.  (15  Opin.  A.  G.,  235-246;  16  Opin.  A.  G.,  278;  see 
also  18  Opin.  A.  G.,  88.) 

As  the  Government  has  apparently  recognized  the  transfer 
and  accepted  the  goods  under  the  contract  from  the  American 
Smokeless  Powder  Company  as  the  successor  of  the  Leonard 
Smokeless  Powder  Company,  on  the  proof  furnished  by  the 
Chief  of  Ordnance  of  that  fact,  as  contained  in  the  inclosures 
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with  his  letter,  I  am  clearly  of  the  opinion  that  payment  may  be 
made  ander  the  contract  to  the  American  Smokeless  Powder 
Company. 

Eespectftilly,  yours,  B.  B.  Bowler, 

Comptroller, 
The  Secretary  op  War. 


CONTRACT   FOB   BEPAIBS,   NATIONAL    HOME   FOB 
DISABLED  VOLUNTEBB  SOLDIEBS. 

An  appropriation  for  the  fiscal  year  1895  is  not  available  after  the  expira- 
tion of  that  year  for  payment  of  the  expenses  of  repairs  for  which 
contracts  were  awarded  but  not  actually  entered  into,  within  the 
meaning  of  section  3690,  Revised  Statntes,  during  such  year. 

Treasury  Department, 
Oppioe  op  Comptroller  op  the  Treasury, 

July  24^  1895. 

SiB:  I  am  in  receipt,  by  your  reference,  of  a  letter  from 
Gen.  W.  B.  Franklin,  president  Board  of  Managers,  National 
Home  for  Disabled  Volunteer  Soldiers,  relating  to  my  decision 
of  June  19  (1  Comp.  Dec.y  546),  in  regard  to  the  appropriation 
from  ^hich  the  expense  of  replacing  the  worn-out  boilers  of  the 
Western  Branch  of  the  Home  should  be  paid,  to  wit,  from  the 
appropriation  for  "Construction  and  repairs,"  and  not  from 
the  appropriation  of  "  Household." 

Among  other  things,  he  says  that  the  appropriations  have 
been  under  substantially  the  same  wording  ever  since  the 
Home  was  established,  and  that  "boilers  for  use  under  the 
head  'Household'  have  been  paid  for  under  that  head,  while 
their  setting  has  been  paid  for  under  the  head  *  Construction 
and  repairs.'"  He  asks  in  view  thereof  for  a  modification  of 
my  decision,  and  that  the  expense  may  be  paid  from  the  appro- 
priation for  "  Household"  for  the  year  ending  June  30, 1896, 
us  the  bids  were  advertised  for  and  the  contract  awarded 
during  that  year.  He  does  not  state,  however,  that  the  con- 
tract was  actually  entered  into. 

I  see  nothing  in  General  Franklin's  letter  to  authorize  a 
modification  of  my  decision  of  June  19.  That  the  previous 
practice  was  wrong  is  clearly  indicated  by  the  fact  that  one 
whole  item  of  expense  was  charged  to  two  diflPerent  appropri- 
ations, for  no  distinction  can  be  drawn  between  the  purchase 
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of  the  boiler  and  the  setting  thereof.  The  boiler  when  set 
becoming  a  fixture  clearly  shows  that  the  appropriation  for 
"Construction  and  repairs"  is  the  proper  appropriation  with 
which  this  expense  should  be  charged.  As  the  contract  does 
not  appear  to  have  been  entered  into  during  the  fiscal  year 
1895,  although  the  necessity  for  the  expenditure  then  arose, 
under  the  provisions  of  section  3690,  Eevised  Statutes,  the 
expense  can  not  be  charged  to  the  appropriation  for  the  fiscal 
year  1895,  but  must  be  charged  to  the  appropriation  for  1896. 
Respectfully,  yours, 

R.  B.  Bowler, 

Comptroller. 
The  Secretary  of  War. 


IK  RE  ACCOUNT  OF  HENRY  DAVID,  UNITED  STATES 
VICE-CONSUL  AT  MARTINIQUE. 

The  payment  of  a  vice-consul's  draft  drawn  for  bis  salary,  and  specific- 
ally including  the  period  prior  to  the  approval  of  his  bond,  is  a  payment 
of  his  salary,  and  upon  the  settlement  of  bis  account  he  can  not  be 
recharged  with  the  amount  covering  bis  service  as  a  (2e  facio  officer. 

While  it  is  a  general  rule  that  the  payment  of  drafts  of  consular  officers 
is  not  a  settlement  of  the  account  upon  which  they  are  drawn,  but 
such  payments  are  charged  as  advances  and  accounted  for  upon  the 
statement  of  an  account,  yet  the  payment  of  salary  upon  the  draft  of 
a  de  facto  officer  is  such  a  payment  as  can  not  be  recovered  back  by 
the  Government. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

July  25, 1895. 

In  the  settlement  of  the  acconnt  of  Henry  David,  vice-ooDSol 
at  Martinique,  for  the  period  ended  Jane^O,  1894,  the  Auditor 
for  the  State  and  other  Departments  disallowed  his  salary 
from  May  23  to  June  11  for  the  reason  that  his  bond  was  not 
approved  by  the  Department  of  State  until  June  12,  1894. 
The  term  of  service  of  the  consul  at  Martinique  ended  May 
22  and  Mr.  David,  as  vice-consul,  took  charge  of  the  consulate 
on  May  23,  and  performed  the  duties  of  the  office  during  the 
quarter  ended  June  30  and  thereafter. 

In  his  account  Mr.  David  claimed  salary  from  May  23  to 
June  30,  at  $1,500  per  annum,  amounting  to  $160.70,  and 
creilited  the  United  States  with  the  amount  of  fees  received 
by  him,  $24.i30,  leaving  the  balance  due  on  account  of  his  com- 
pensation $136.21.    lie  transmitted  this  account  in  September, 
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1994,  and  drew  a  draft  for  the  balance  in  October,  which  draft 
was  paid  by  Treasury  warrant  issued  November  5, 1894.  On 
December  21,  1894,  the  Auditor  settled  the  account  and 
recharged  Mr.  David  with  salary  from  May  23  to  June  11  on 
the  ground  that  during  that  period  he  was  a  de  facto  officer 
and  not  entitled  to  claim  compensation.  The  vice-consul 
appeals  to  the  Comptroller  for  a  revision  of  this  settlement. 

Mr.  David  was,  from  May  23  to  June  11,  in  charge  of  the 
eoiisolate  as  vice-consul  and  performed  the  duties  of  the  office, 
and  was,  therefore,  a  de  facto  officer,  as  was  held  by  me  in 
FercivaVs  Ca^e  (Bowler's  First  Conip.  Dec.,  282).  As  such  he  is 
not  entitled  to  claim  compensation  from  the  Government.  It 
is  equally  well  settled  as  a  principle  of  law  that  compensation 
paid  to  a  d^  facto  officer  can  not  be  recovered  back.  (Badeau 
V.  United  States,  130  U.  S.,  439.) 

The  question  in  this  case  is  whether  the  payment  of  Mr. 
David's  draft  was  a  payment  of  his  salary  for  the  period  prior 
to  the  approval  of  his  bond.  Paragrxiph  543  of  the  Consular 
Regulations  of  1888  provides  that  fees  collected  by  a  consu- 
lar officer  shall  be  applied,  first,  to  the  payment  of  his  compen- 
sation. Section  1747  of  the  Revised  Statutes  requires  that 
consular  officers  shall  make  a  return  of  fees  to  the  Secretary 
of  the  Treasury  and  hold  the  same  subject  to  his  draft  or  other 
directions.  In  the  absence  of  other  instructions  from  the  Sec- 
retary of  the  Treasury  Mr.  David  proi)erly  applied  the  fees 
collected  by  him  to  the  payment  of  his  salary,  and  under  the 
decision  of  the  Percival  case,  above  referred  to,  such  fees  can 
not  be  recharged  to  him. 

As  to  the  balance  of  the  salary  for  the  period  ended  June 
30,  for  which  Mr.  David's  draft  was  honored,  1  think  the  pay- 
ment of  that  draft  was  such  a  payment  as  will  preclude  the 
Government  from  recovering  the  amount  covering  the  period 
prior  to  the  approval  of  the  bond.  In  Badeau  v.  United  States, 
supra,  it  was  said : 

^^But  inasmuch  as  the  claimant,  if  not  an  officer  de  jure, 
acted  as  an  officer  de  facto,  we  are  not  inclined  to  hold  that 
be  has  received  money  which,  ex  wquo  et  bono,  he  ought  to 
return." 

Mr.  David's  account  was  adjusted  by  the  Auditor  on  the 
theory  that  the  payment  of  the  draft  was  not  a  payment  of 
the  salary  claimed  prior  to  June  12,  but  that  the  honoring  of  the 
draft  was  simply  an  advance  of  money  to  the  vice  consul  on 
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account  of  salary ^  the  question  of  the  exact  amoant  dae  to  him 
being  left  for  consideration  apon  the  statement  of  his  aocooht. 
While  this  is  true  as  a  general  rale  in  the  settlement  of  con- 
sular accounts,  jet  it  can  not,  in  my  opinion,  be  applied  to  a 
case  like  the  present,  where  the  question  is  whether  a  consular 
officer  who  has,  in  pursuance  of  law,  drawn  a  draft  specifying 
that  it  is  for  salary  from  May  23  to  June  30,  which  includes 
the  period  prior  to  the  approval  of  his  bond,  can  be  called  upon 
to  refund  the  compensation  covering  his  service  as  a  de  facto 
officer. 

Mr.  David  will  therefore  be  credited  with  his  salary  from 
May  23  to  June  11, 1894,  inclusive. 

E.  B.  BowLSR, 
Comptroller. 

m  BE  ACCOUNT  OF  WILLIAM  H.  BEINKEB,  UNITED 
STATES  ATTORNEY  FOB  THE  DISTRICT  OF 
WASHINGTON. 

A  United  Stifttes  attorney  is  not  entitled  to  fees  under  section  824,  nor  to 
assimilated  fees  under  section  299,  Revised  Statutes,  for  services  ren- 
dered, by  direction  of  the  Attorney-General,  in  a  hearing  before  a 
United  States  land  office,  such  a  proceeding  not  being  in  a  ''court  of 
the  United  States"  within  the  meaning  of  those  sections.  Whether 
he  could  be  paid  special  compensation,  if  allowed  by  the  Attorney- 
General,  is  not  decided ;  nor  is  the  question  of  his  right  to  credit  in 
his  emolument  account  for  expenses  actually  incnrred  in  such  a  pro- 
ceeding, if  approved  by  the  Attorney-General,  now  determined. 

Teeasuby  Depabtment, 
Office  of  Compteolleb  of  the  Teeasuby, 

July  25 J 1895. 
Mr.  William  fi.  Brinker,  the  United  States  attorney  for  the 
district  of  Washington,  appeals  from  the  settlement  by  the 
Auditor  of  his  account  for  certain  fees  and  expenses  in  the 
case  of  Susan^  widow  of  Andrew^  an  Indian^  v.  Charles  i>. 
Burhankj  involving  a  homestead  entry,  the  matter  pending 
before  the  United  States  land  office  at  Spokane,  Wash.  It 
appears  that  he  was  directed  by  the  Attorney-General  to 
appear  on  behalf  of  this  Indian,  and  for  his  services  and 
expenses  on  that  account  makes  the  foUowiag  charges: 

October  7  and  8, 1894.  To  travel  from  Seattle  to  Spokane,  and  from 
Spokane  to  Cliewelah,  414  miles,  at  20  cents  per  mile $82. 80 

October  9  and  10,  1894.  To  services  rendered  iu  taking  testimony 
in  the  above-entitled  contest,  before  Scott,  commissioner,  two 
days 40.00 
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Testimony  for  contestant  taken  and  hearing  continued  until  Novem- 
ber  20, 1894,  at  Spokane  land  office,  on  application  of  conteatee. 

October  11. 1^.  To  return  travel  of  United  States  attorney  from 
Chewelanto  Spokane  and  thence  to  Seattle,  414  milea,  at  20  cents 
per  mile $82. 80 

NoTember  19, 1894.  To  travel  from  Seattle  to  Spokane  to  appear 
before  the  United  States  land  office  and  resume  the  taking  of  tes- 
timony in  the  above  cause,  348  miles,  at  20  cents  per  mile 69. 00 

November  20, 1894.  To  services  rendered  in  taking  testimony  in 
the  above-entitled  contest  before  the  United  States  land  office  at 
Spokane,  Wash.,  one  day 20.00 

November  21, 1894.  To  return  travel  from  Spokane  to  Seattle,  348 
miles,  at  20  cents  per  mile 69. 60 

January  14  to  18, 1895.  To  preparing  written  brief  and  argument 
on  behalf  of  Susan,  the  Indian,  in  the  above-entitled  cause,  and 
filing  the  same  in  tne  United  States  land  office  at  Spokane 50. 00 

Total....  1 414.80 

The  settlement  of  the  Auditor  thereon  was  in  the  following 
Iftngnage: 

<^A11  the  services  in  this  case,  with  the  exception  of  a  $50 
charge,  were  performed  in  the  calendar  year  1894,  for  which 
the  attorney  has  received  his  maximum  personal  compensation. 
Therefore,  charges  for  services  performed  in  said  year  are  dis- 
allowed.   See  certificate  No.  2491,  $364.80. 

"In  lieu  of  the  services  performed  in  the  calendar  year  1895 
(150)  there  is  allowed  a  docket  fee  of  $40  (double  fees  in  Wash- 
iDgton),  as  for  a  final  decree  before  referees,  and  the  remainder 
of  the  charge  disallowed  as  unauthorized,  $10." 

No  amount  was  specifically  allowed  by  the  Attorney-General 
as  specially  payable  to  Mr.  Brinker  from  the  appropriation, 
"Special  compensation,  district  attorneys,"  the  account  hav- 
ing simply  received  the  administrative  examination  of  the 
Department  of  Justice,  payable  from  the  appropriation  for 
"Fees  of  district  attorneys.  United  States  courts." 

The  fee  bill  contained  in  section  824,  Eevised  Statutes, 
is,  by  the  terms  of  section  823,  applicable  to  cases  <<  in  the 
courts  of  the  United  States,"  but  not  elsewhere,  although  the 
statement  therein  contained  that  attorneys  may  charge  to  and 
receive  from  their  clients  '^  other  than  the  Government," 
reasonable  compensation,  may  prohibit  district  attorneys  from 
receiving  other  compensation  unless  otherwise  provided  by 
law.  Section  299,  Revised  Statutes,  authorizes  assimilated 
fees  in  certain  cases  and  applies  only  to  "cases  instituted  in 
the  courts  of  the  United  States  or  of  any  State."  It  therefore 
does  not  apply  to  a  hearing  before  the  officers  of  the  General 
Land  Office,  who  certainly  can  not  be  construed  to  be  a  "  court" 
of  the  United  States.  See  Todd  v.  United  States  (158  U.  S., 
278),  where  it  was  held  that  a  preliminary  examination  before 
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a  commiBsioner  of  a  United  States  circnit  court  is  not  a  pro- 
ceeding in  '^any  court  of  the  United  States.'^  If  a  hearing 
before  a  circuit  court  commissioner  is  not  a  hearing  in  any 
court  of  the  United  States,  a  fortiori^  would  it  seem  that 
a  hearing  before  the  officers  of  a  laud  office  is  not  a  hearing 
in  a  court  of  the  United  States. 

That  the  officers  of  the  land  office  are  not  "referees"  within 
the  meaning  of  that  word,  as  used  in  paragraph  1  of  section 
824,  Kevised  Statutes,  seems  clear.  Referee,  as  there  used, 
means  an  officer  to  whom  the  court  has  referred  for  determi- 
nation all  or  part  of  the  issue  arising  in  a  cause  before  such 
court.  {Gejitral  Trust  Company  v.  WaMsh^  etc.y  E,  ft.,  32  Fed.'* 
Rep.,  684.) 

Mr.  Brinker  can  not,  therefore,  be  allowed  the  fees  provided 
by  section  824  for  the  services  rendered  by  him  in  the  present 
case.  As  his  account  has  not  been  approved  by  the  Attorney- 
General  under  a  special  allowance  payable  from  the  appropri- 
aticm  for  si)ecial  compensation  of  district  attorneys,  it  is  not 
necessary  to  decide  now  whether  he  could  be  paid  anything  . 
even  if  the  Attorney-General  should  make  an  allowance.  (See 
Bowler's  First  Oomp.  Dec,  235.)  Kor  is  it  decided  whether  he 
would  be  entitled  to  receive  credit  iii  the  settlement  of  his 
emolument  ac(*ount  for  the  expenses  actually  incurred  by  him, 
for  such  expenses  have  not  been  approved  by  the  Attorney- 
General  as  required  by  section  835  of  the  Revised  Statutes. 
,    *  R.  B.  Bowler, 

Comptroller, 

IN  RE  CLAIM  OF  THE  POST  OR  DEPOT  EXCHANGE 
AT  JEFFERSON  BARRACKS,  MO.,  FOR  AMOUNT 
DUE  FROM  RECRUITS  FOR  GOODS  SOLD  ON 
CREDIT. 

The  post  exchange  (formerly  canteen)  is  an  aseociation  or  soldiers'  clmb 
owning  and  operating  a  cooperative  store.  It  is  not,  and  never  was, 
in  any  sense  a  trader  within  the  meaning  of  the  acts  of  July  24,  1876, 
and  Jnne  30, 1882,  and  has  no  lien  upon  the  soldier's  pay.  The  ao«oiint- 
ing  officers  have  no  duty  to  perform  in  connection  with  the  olaims  or 
accounts  of  any  poet  exchange,  unless  they  are  involved  in  the  impxopor 
disbursement  of  Government  funds. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

July  26j  1895. 
Ill  A])ril,  1893,  F.  O.  Johnson,  first  lieutenant  Third  United 
States  Cavalry,  in  charge  of  tlie  exchange  (formerly  canteen) 
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at  Jefferson  Barracks,  Mo.,  a  cavalry  recruiting  depot,  filed  a 
claim  with  the  Second  Auditor  for  $86,  alleged  to  be  due  from 
43  recruits  to  the  exchange  for  credit  sales  to  them  under  cir- 
cular letters  from  the  Adjutant-GeneraFs  Office,  Washington, 
D.  C,  to  the  superintendent  of  the  recruiting  service,  New 
York  City,  dated,  respectively,  March  20,  1890,  and  February 
ll,189l/ 

It  appears  that  of  the  43  recruits  indebted  to  the  exchange 
at  the  time  the  claim  was  filed  11  were  absent  on  desertion,  11 
had  been  discharged,  1  was  on  recruiting  service,  and  19  had 
been  sent  to  regiments,  and  that  all  the  deserters  and  dis- 
charged men,  22  in  number,  were  indebted  to  the  Government. 
It  is  reported  that  10  of  the  43  men  were  charged  on  their 
descriptive  lists  with  the  amounts  due  the  exchange,  and  that 
the  amount,  $20,  has  presumably  been  collected  by  paymasters 
and  reported  by  them  as  miscellaneous  receipts. 

In  May,  1894,  the  Second  Auditor  submitted  the  case  to  the 
Second  Comptroller,  asking  his  opinion  whether  ^^  the  a<?count- 
ing  officers  should  assume  jurisdiction  of  this  class  of  claims 
and  undertake  to  examine  and  settle  the  same.'' 

The  matter  is  now  before  this  office  as  a  part  of  the  unfin- 
ifihed  business  of  the  Second  Comptroller's  Office,  October  1, 
1894. 

In  reply  to  a  letter  from  this  officcdated  June  11,  1895,  the 
Secretary  of  War  has  transmitted  as  expressing  his  views 
the  opinion  of  the  Judge- Advocate-General,  as  follows: 

"Concurring  in  general  with  the  opinion  of  the  Comptroller 
of  the  Treasury  as  expressed  in  his  within  communication,  it 
is  deemed  clear  that  the  post  exchange  (or  oanteen)  is  (or  was) 
in  no  9ens€  a  post  trader,  but  an  establishment  created  solely 
by  orders^  and  intended  in  fact  to  take  the  place  of  the  trader 
on  his  being  done  away  with  under  the  operation  of  the  act  of 
January  28, 1893."  (Indorsements  Judge- Advocate-General, 
July  9, 1895,  and  Secretary  of  War,  July  11,  1895.) 

It  clearly  appears  from  the  laws  relating  to  i)08t  traders, 
section  3  of  the  act  approved  July  24,  1876  (19  Stat.,  100), 
section  3  of  the  act  approved  June  30, 1882  (22  Stat.,  122),  and 
the  act  approved  January  28, 1893  (27  Stat.,  426),  and  those  in 
which  the  exchange  or  canteen  is  mentioned,  to  wit,  the  act 
approved  July  13,  1890  (26  Stat.,  154),  and  the  a<5t  approved 
Joly  16, 1892  (27  Stat.,  178),  and  the  orders  under  which  the 
exchange  or  canteen  was  established,  and  has  been  conducted, 
that  it  has  been,  since  its  organization  under  (xeneral  Orders, 
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No.  10,  A^utaBtGeneral's  Office,  February  1,  1889,  an  asso- 
ciation  or  soldiers'  dub  owning  and  operating  a  cooperative 
store. 

It  never  was  in  any  sense  a  trader  within  the  meaning  of 
the  ajBtfi  of  Joly  24, 1876,  June  30, 1882,  and  January  28,  1893. 

It  could  give  credit  to  soldiers,  but  defaulters  could  not  be 
punished  otherwise  than  by  being  disbarred  the  privileges  of 
the  exchange,  and  the  Government  assumed  no  responsibility 
for  its  debts.  (General  Orders,  No.  10,  Adjutant-General's 
Office,  1889.) 

It  could  exist  at  the  same  post  with  a  trader.  (General 
Orders,  No.  76,  Adjutant-General's  Office,  1889.)  It  had  no  lien 
upon  the  soldier's  pay.  (Circular  No.  7,  Adjutant-General's 
Office,  1890,  section  5,  and  Circular  No.  1,  Adjutant-General's 
Office,  1891,  section  6.) 

I  am  of  the  opinion  that  the  accounting  officers  have  no  duty 
to  perform  in  connection  with  the  claims  or  accounts  of  any 
post  exchange,  unless  they  are  involved  in  the  improper  dis- 
bursement of  Government  funds. 

The  evidence  examined  in  connection  with  this  case  shows 
that  the  exchange  has  suffered  very  little  loss  on  its  credit  sales 
to  recruits,  and  that  the  majority  of  the  soldiers  indebted  to 
the  exchange  are  also  indebted  to  the  Government. 

It  appears  that  there  are  now  no  post  traders  (Ac^utant- 
Geueral's  indorsement  dated  June  22, 1895),  and  that  by  direc- 
tion of  the  Secretary  of  War  in  orders  dated  June  19,  1895, 
the  Subsistence  Department  will  furnish  each  recruit  the  arti- 
cles necessary  for  his  comfort  and  cleanliness  heretofore  ftir- 
nished  by  the  trader  and  exchange.  (General  Orders,  No.  38, 
Adjutant-General's  Office,  1895,  and  Eevised  Statutes,  section 
1144.) 

E.  B.  Bowler, 

Comptroller, 

JURISDICTION  OF  THE  COMPTROLLER— LIABILITY 
OF  SURETIES  ON  THE  FIRST  BOND  WHEN  SEC- 
OND BOND  IS  GIVEN. 

No  juriediction  is  conferred  upon  the  Comptroller  of  the  Treasury  to  ren- 
der a  decision,  at  the  request  of  the  head  of  a  Department,  upon  the 
question  whether  the  filing  of  a  new  bond  relieves  the  sureties  on  a 
prior  bond  of  the  same  official  from  liability  after  the  date  of  the  new 
bond,  such  a  question  not  involv^iug  a  payment  to  be  made  under  the 
head  of  the  Department.     (Section  8  of  the  act  of  July  31,  1894.) 
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Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

July  29,  1895. 
Sir:  1  am  in  receipt  of  your  letter  o.f  the  27th  instant 
inclosing  a  copy  of  a  letter  ^m  the  Comiuissioner  of  Indian 
Affairs  asking  for  a  decision  from  the  Comptroller  of  the 
Treasury  upon  the  question  *' whether  the  filing  of  a  new 
bond  relieves  the  sureties  on  a  prior  bond  of  the  same  official 
from  liability  after  the  date  of  the  new  bond." 

Section  8  of  the  act  of  July  31, 1894  (28  Stat.,  208),  which 
aathorizes  heads  of  Departments  to  ask  for  a  decision  from  the 
Comptroller,  limits  such  requests  to  **  any  question  involving 
a  payment  to  be  made  •  •  •  under  them."  1  find  myself, 
therefore,  without  jurisdiction  to  render  the  decision  which  the 
Commissioner  of  Indian  Affairs  asks. 

I  will  state,  however,  that  it  has  been  the  established  prac- 
tice of  the  Treasury  Department  to  retain  all  bonds,  which 
are  undoubtedly  binding  until  another  bond  is  substituted  for 
the  original  bond.  Whether  they  continue  binding  thereafter 
is  a  question  which  will  probably  at  some  time  be  passed  upon 
by  the  courts. 

fiespectfully,  yours,  E.  B.  Bowler, 

Gomptroller. 
The  Secretary  of  the  Interior. 

APPROPRIATIONS     FOR     THE     GETTYSBURG     NA- 
TIONAL PARK. 

The  appropriations  for  the  Gettysburg  National  Park,  made  in  the  acts  of 
Angast  18, 1894,  and  February  11, 1895,  to  the  extent  that  they  provide 
'or  objects  common  to  both,  are  cumulative,  while  each  is  available 
for  certain  objects  not  provided  for  in  the  other. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

July  30y  1895. 

[Opinion  of  the  Jadge- Advocate-General.] 

"War  Department, 
*^  Judge- Ad vooate-General's  Office, 

'^Washington,  J).  C,  July  20,  1895. 
"Bespectfally  returned  to  the  Secretary  of  War. 
"The  disbursing  clerk  of  the  War  Department  submits  a 
statement  of  the  condition  of  the  appropriation  for  *  Monu- 
ments or  tablets  at  Gettysburg,  1895,'  showing,  as  he  thinks — 
"^Ihat  liabilities  in  the  nature  of  contracts,  etc.,  to  the 
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amount  of  $4,879.80  in  excess  of  available  funds,  have  been 
incurred  by  the  Gettysburg  Battlefield  Commission^  unless  it 
may  be  that  the  money  appropriated  by  the  act  of  February  11, 
1895,  creating  the  Gettysburg  National  Park,  is  applicable,  in 
view  of  the  fact  that  the  liabilities  referred  to  i>ertain  to  mat- 
ters incident  t)  the  establishment  of  the  park.' 

"The  Gettysburg  National  Park  Commissioners,  after  idl- 
ing attention  to  the  fact  that  the  amount  is  erroneously  stated 
as  $4,879.80,  whereas  it  should  be  $2,569.80,  claim  \hat  in 
reality  it  is  not  in  excess  of  appropriations  at  all,  but  that  so 
much  of  the  contracts  referred  to  as  can  not  be  paid  out  of  the 
appropriation  for  the  Gettysburg  battlefield  in  the  sundry 
civil  expenses  act  of  the  last  fiscal  year,  on  account  of  the 
exhaustion  of  that  appropriation,  may  be  paid  out  of  the  per- 
manent ai)propriation  for  the  park,  contained  in  the  act  to 
establish  a  national  park  at  Gettysburg,  approved  February 
11, 1895. 

"This  act  prescribed  that  it  should  be  the  duty  of  the  Coin- 
missioners,  under  the  direction  of  the  Secretary  of  War — 

"^To  superintend  the  opening  of  such  additional  roads  as 
may  be  necessary  for  the  purposes  of  the  park  and  for  the 
improvement  of  the  avenues  hereafter  laid  out  therein,  and  to 
properly  mark  the  boundaries  of  the  said  ])ark,  and  to  ascertain 
and  definitely  mark  the  lines  of  battle  of  all  troops  engaged  in 
the  battle  of  Gettysburg,  so  far  as  the  same  shall  fall  within 
the  limits  of  the  park.' 

"And,  *to  enable  the  Secretary  of  War  to  carry  out  the  pur- 
poses of  this  act'  the  sum  of  $75,000  was  appropriated. 

"The  sundry  civil  expenses  act  above  mentioned  appropriated 
$50,000  for  the  following  purposes: 

"  'For  continuing  the  work  of  surveying,  locating,  and  pre- 
serving the  lines  of  battle  at  Gettysburg,  Pennsylvania,  and 
for  purchasing,  opening,  constructing,  and  improving  avenues 
along  the  portions  occupied  by  the  various  commands  of  the 
armies  of  the  Potomac  and  Northern  Virginia  on  that  field, 
and  for  fencing  the  same;  and  for  the  i)ui^chase,  at  private  sale 
or  by  condemnation,  of  such  parcels  of  land  as  the  Secretary 
of  W^ar  may  deem  necessary  for  the  sites  of  tablets,  and  for  the 
construction  of  the  said  avenues;  for  determining  the  leading 
tactical  }>ositions  and  ])roperly  marking  the  same  with  tablets 
of  batteries,  regiments,  brigades,  divisions,  corps,  and  other 
organizations  with  reference  to  the  study  and  correct  under- 
standing of  the  battle,  each  tablet  bearing  a  brief  historical 
legend,  compiled  without  praise  and  without  censure.' 

"In  my  opinion  any  contra<*t  for  an  expenditure  of  the  char- 
acter provided  for  in  this  appropriation  of  the  sundry  civil 
expenses  act,  but  in  excess  of  the  appropriation,  may  be  paid 
out  of  the  appropiiation  of  the  act  of  February  11, 1896,  pro- 
vided it  falls  within  the  description  of  the  work  which  the 
Commissioners  were  by  that  act  re<]uired  to  have  done.  What- 
ever would  be  a  legitinmte  expenditure  under  either  of  these 
heads,  namely,  opening  of  additional  roads,  marking  the  bound- 
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aries  of  the  park,  and  definitely  marking  the  iiues  of  battle, 
woold,  I  think,  be  a  proper  charge  against  this  appropriation. 

'*G.  Norman  Lieber, 
'  ^  Judge-  A  dr^ocate-  G  eneral, " 

[Indorftement.] 

Bespectfally  returned  to  the  Secretary  of  War,  the  opinion 
of  the  Judge- Advocate-General  being  concurred  iu. 

The  appropriation  in  the  sundry  civil  appropriation  act  of 
Augost  18,  1894  (28  Stat.,  405),  was  not  repealed  by  the  act 
of  February  11,  1895  (28  Stat.,  651),  by  section  9  of  which  an 
additional  appropriation  of  $75,000  was  made  for  the  Gettys- 
burg National  Park. 

While  the  clause  in  the  act  of  August  18,  1894,  making  an 
appropriation  for  the  Gettysburg  battlefield,  contains  language 
which  authorizes  expenses  similar  to  thoi^  authorized  by  the 
clause  making  the  appropriation  for  the  Gettysburg  National 
Park  in  the  act  of  February  11,  1895,  each  of  these  appropri- 
atiDg  clauses  provides  for  expenses  which  the  other  does  not 
aathorize. 

I  am  clearly  of  the  opinion,  therefore,  that  to  the  extent  of 
the  expenditures  which  are  common  to  both,  the  appropria- 
tions are  cumulative,  while  other  expenditures  can  only  be 
paid  from  the  particular  appropriation  specifically  providing 
therefor. 

For  convenience  in  accounting,  when  items  might  be  charged 
to  either  appropriation,  it  is  respectfully  requested  that  each 
single  item  be  charged  wholly  to  one  appropriation  or  the 
other,  and  not  a  part  charged  to  each. 

R.  B.  Bowler, 

Comptroller. 

APPROPRIATIONS,   ANNUAL   OR   "PERMANENT 
SPECIFIC.'^ 

The  appropriation  of  $4,000  to  enaV)Ie  the  Secretary  of  the  Treasury  to 
investigate  and  report  upon  the  importation,  etc.,  of  explosives,  found 
in  the  sundry  civil  appropriation  act  of  August  18,  1894,  providing  for 
the  service  of  the  fiscal  year  1895,  is  not  :i  permnuent  specific  appro- 
priation and  can  not  be  used  after  the  expiration  of  that  liscal  year. 

Treasury  Dkpartment, 
Office  of  Comptroller  of  the  Treasury, 

August  Ij  1895. 
Sm:  I  am  in  receipt,  by  your  reference,  of  a  letter  from 
West  Steever,  special  agent  of  the  Department,  calling  your 
attentiou  to  the  fact  that  his  salary  as  special  agent  from  July 
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1  to  15, 1895,  inclusive,  amoanting  to  $78,  has  uot  been  paid. 
You  ask  whether  you  are  authorized  to  pay  the  same. 

It  appears  that  Mr.  Steever  was  employed  under  the  appro- 
priation contained  in  the  sundry  civil  appropriation  act  of 
August  18, 1894  (28  Stat.,  392),  which  reads  as  follows: 

"Report  upon  explosives:  To  enable  the  Secretary  of  the 
Treasury  to  investigate  and  report  upon  the  importation,  use, 
transportation,  and  manufacture  of  high  and  low  explosives, 
with  the  view  of  securing  by  legislation  greater  security  to  life 
and  proi)erty,  four  thousand  dollars.'' 

The  act  in  which  this  appropriation  is  contained,  began  sls 
follows: 

"That  the  following  sums  be,  and  the  same  are  hereby, 
appropriated  for  the  objects  hereinafter  expressed,  for  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  ninety-five, 
namely:''  •    •    • 

Section  3690  of  the  Revised  Statutes  provides: 

"All  balances  of  appropriations  contained  in  the  annual 
appropriation  bills  and  made  specifically  for  the  service  of  any 
fiscal  year,  and  remaining  unexpended  at  the  expiration  of  such 
fiscal  year,  shall  only  be  applied  to  the  payment  of  expenses 
properly  incurred  during  that  year,  or  to  the  fulfillment  of  con- 
tracts properly  made  within  that  year."    •    •    • 

This  section  has  been  further  qualified  by  section  5  of  the  act 
of  June  20,  1874  (18  Stat.,  110),  which  requires— 

"  All  unexpended  balances  which  shall  have  remained  upon 
the  books  of  the  Treasury  for  two  fiscal  years  to  be  carried  to  the 
surplus  fund  and  covered  into  the  Treasury :  Provided.  That 
this  provision  shall  not  apply  to  permanent  specific  appropria- 
tions, appropriations  for  rivers  and  harbors,  light  houses,  forti- 
fications, public  buildings,  or  the  pay  of  the  Navy  and  Marine 
Corps;  but  the  appropriations  named  in  this  proviso  shall  con- 
tinue available  until  otherwise  ordered  by  Congress.  ^    •     *     • 

In  order,  therefore,  to  make  the  appropriation  under  consid- 
eration available  after  the  expiration  of  the  fiscal  year  1895, 
except  for  the  payment  of  expenses  properly  incurred  during 
that  year,  or  contracts  properly  made  within  that  year,  the 
appropriation  must  be  one  of  those  mentioned  in  the  proviso 
to  section  5  of  the  act  of  June  20,  1874.  It  is  clearly  not  an 
appropriation  "for  rivers  and  harbors,  light  houses,  fortifica 
tions,  public  buildings,  or  the  pay  of  the  Navy  and  Marine 
Corps,"  and  the  only  other  appropriation  therein  mentioned  is 
"permanent  specific."  What  these  words  "permanent  spe- 
cific" mean  has  been  the  subject  of  some  doubt,  and  the  prac- 
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tice  in  the  Department  on  the  subject  has  not  always  been 
imiform.  Admitting  that  the  appropriation  is  a  ^'specific'' 
appropriation,  I  can  find  nothing  in  its  language,  or  from  the 
nature  of  the  work  provided  for,  which  makes  it  "permanent." 
When  the  digest  of  appropriations  was  made,  shortly  after  the 
appropriation  bills  were  passed,  the  appropriation  was  treated 
by  your  office  and  this  office  as  limited  to  the  fiscal  year  1895. 
I  see  nothing  to  change  the  conclusion  then  reached  and  there- 
fore am  of  the  opinion  that  the  appropriation  is  not  available 
to  pay  for  the  services  rendered  by  Mr.  Steever  from  the  1st  to 
the  15th  of  July,  1895. 

Respectfully,  yours,  R.  B.  Bowler, 

Comptroller. 
The  Secbetahy  of  the  Tbeasuby. 


m  RE  APPEAL  OF  J.  W.  SILSBY, '  UNITED  STATES 
COMMISSIONER  FOR  THE  WESTERN  DISTRICT  OF 
MISSOURI. 

A  United  States  commissioner  is  not  entitled,  under  section  847,  Revised 
Statutes,  to  a  per  diem  fee  of  $5  for  fixing  the  amount  of  bail  and 
passing  on  the  sufficiency  of  the  same  when  the  prisoner  is  surrendered 
by  his  bail,  such  acts  alone  not  constituting  a  ''hearing  and  deciding 
on  criminal  charges"  within  the  meaning  of  said  section. 

A  United  States  commissioner  is  not  entitled  to  fees  for  issuing  separate 
certificates  of  attendance  to  each  witness,  in  addition  to  the  usual 
order  to  the  marshal,  such  separate  certificates  being  unnecessary. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

August  2^  1695. 
Mr.  Silsby,  a  commissioner  for  the  western  district  of  Mis- 
souri, appeals  from  the  settlement  by  the  Auditor  of  his 
account  for  the  quarter  ended  September  30,  1894.  Among 
other  items  the  following  were  disallowed  by  the  Auditor :  Per 
diem  charges  of  $5  for  taking  bond  in  cases  where  the  only  act 
was  the  taking  of  the  bond.  The  commissioner  makes  the  fol- 
lowing explanation : 

"The  defendants  were  surrendered  by  their  bail,  and  the 
commissioner  had  to  not  only  fix  the  amount  of  the  bail  but  pass 
on  the  sufficiency  of  the  same,  which  are  judicial  acts.  The 
defendant  is  brought  before  me  after  he  is  turned  over  to  the 
marshal  just  the  same  as  if  he  had  been  arrested  on  a  warrant, 
and  my  duty  is  to  take  a  new  bond  or  commit  the  defendant 
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to  jail  to  wait  the  action  of  the  United  States  grand  jury. 
( United  States  v.  Jones,  134  U.  S.,  483.)  Hence  1  recharge  the 
same." 

The  per  diem  fee  claimed  is  found  in  section  847,  Revised 
Statutes,  relating  to  commissioners'  fees,  and  is  "for  hearing 
and  deciding  on  criminal  charges,  five  dollars  a  day  for  the 
time  necessarily  employed."  In  order  to  earn  the  fee  the  serv. 
ice  must  have  been  rendered  in  connection  with  the  '*  hearing 
and  deciding  on  criminal  charges,"  as  required  by  the  statute. 
In  the  Jones  case  it  appears  that  in  the  course  of  a  proceeding 
actually  before  the  commissioner  on  a  criminal  charge  the  only 
service  rendered  on  a  particular  day  was  deciding  as  to  the 
sufficiency  of  bail,  and  for  that  service  the  commissioner  was 
allowed  the  per  diem  fee  of  $5  as  part  of  the  "hearing  and  de- 
ciding" of  a  criminal  charge  which  he  had  undertaken.  That 
case  was  not  deemed  authority  by  the  Comptroller's  office, 
however,  for  an  allowance  of  this  fee  in  a  case  where  the  only 
service  rendered  by  the  commissioner  was  the  taking  of  a  baU 
bond  when  a  prisoner  was  brought  before  the  commissioner  on  a 
capias  from  the  court,  the  amount  of  the  bail  having  been  fixed 
in  the  capias,  on  the  ground  that  there  was  no  such  "hearing 
and  deciding  on  criminal  charges"  as  was  contemplated  by 
the  statute.    (Bowler's  First  Comp.  Dec,  172.) 

The  principle  of  that  decision  seems  applicable  to  the  pres- 
ent case.  Although  fixing  the  amount  of  bail  and  passing  on 
the  sufficiency  of  the  sureties  may  be  judicial  acts,  as  claimed 
•  by  Mr.  Silsby,  yet,  as  stated  by  Mr.  Justice  Brewer  in  United 
States  V.  Patterson  (150  U.  S.,  69),  "it  was  not  intended  to  hold 
that  for  every  act  of  a  judicial  nature,  any  more  than  for  every 
act  of  a  clerical  nature,  a  commissioner  was  entitled  to  compen- 
sation." In  order  to  become  entitled  to  the  compensation  of 
$5  a  day,  provided  for  by  section  847,  he  must  in  fact  be 
engaged  in  "hearing  and  deciding  on  criminal  charges."  It 
seems  to  me  he  is  no  more  engaged  in  such  a  service  after 
the  final  disposition  of  the  case  when  the  prisoner  is  brought 
before  him  to  renew  bail  than  he  would  be  in  rendering  serv- 
ices before  the  defendant  was  arrested,  and  for  such  services 
he  is  not  entitled  to  receive  per  diem  fees.  ( United  States  v. 
Patterson,  supra.) 

It  is  claimed  that  these  fees  were  allowed  in  United  States  v. 
Allred  (155  U.  S.,  591).  In  that  case  the  following  item,  *'For 
hearing  and  deciding  on  criminal  charges  in  various  cases  where 
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the  proceedings  consisted  of  taking  bail  and  passiug  on  the 
sufficiency  thereof,  six  days,  at  $5  per  day,  $30,"  was  allowed 
by  the  court  below  and  was  not  objected  to  by  the  Government 
before  the  Supreme  Court.  There  is  nothing  to  show  what 
the  character  of  the  services  rendered  by  the  commissioner 
in  the  cases  then  before  the  court  were,  and  it  may  be  that 
they  were  of  a  similar  character  to  those  in  United  States  v. 
Jimes.  However,  the  case  can  not,  under  the  circumstances,  be 
ta^eated  as  authority  for  allowing  per  diem  charges  in  all  cases 
where  the  only  services  rendered  were  the  taking  of  bail  and 
the  passing  on  the  sufficiency  thereof.  (See  Bell  v.  United 
States,  28  O.  Gls.  E.,  65.)  The  action  of  the  Auditor  as  to  this 
item  will  be  affirmed. 

2.  Another  item  disallowed  by  the  Auditor  was  separate 
certificates  of  attendance  of  witnesses.  The  commissioner  in 
explanation  makes  the  following  statement: 

*<  United  States  commissioners  entitled  to  fees  for  issuing  cer- 
tificates to  witnesses  for  payment  by  the  marshal  of  their  fees 
for  attendance  before  him  as  commissioner,  charged  at  15  cents 
each  (55  Fed.  Bep.,  924;  United  States  v.  Barber,  140  H.  S.,  164, 
167).  In  fact,  if  this  were  not  the  law,  there  would  be  no  way 
for  the  marshal  to  know  what  amount  to  pay  each  witness  in 
each  case.^ 

It  appears  that  in  addition  to  these  separate  certificates  the 
commissioner  charged  and  was  paid  for  the  following:  ^^ Order 
(in  duplicate)  for  marshal  to  pay  United  States  witnesses,  4 
folios,  at  15  cents  per  folio,  60  cents."  This  order  is  the  author- 
ity of  the  marshal  to  pay  the  witnesses  the  amount  taxed  by 
the  commissioner,  and  is  made,  by  section  846,  Eevised  Stat- 
utes, when  paid  by  the  marshal,  the  exclusive  evidence  of  the 
correctness  of  the  payment  by  the  marshal.  A  separate  cer- 
tificate to  each  witness  of  the  same  fact  answers  no  legal  pur- 
pose, is  not  the  authority  upon  which  the  marshal  can  pay  the 
witnesses,  and  is  unnecessary.  The  action  of  the  Auditor  in 
disallowing  the  same  is  therefore  affirmed. 

B.  B.  BOWLEB, 

OomptroUer. 
1126a— VOL  2 5 
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IN  RE  APPEAL  OF  JAMES  C.  DRAKE,  UNITED 
STATES  MARSHAL  FOR  THE  DISTRICT  OF  WASH- 
INGTON. 

Althoagh  witnessen attending  before  United  States  commisaioncra  may  not 
be  entitled  to  the  15  cents  a  mile  provided  by  tbe  act  of  Aagust  3, 1892, 
yet  when  such  mileage  has  been  paid  by  the  marshal  npon  the  order  of 
the  commissioner  such  payments,  if  erroneons,  must  be  allowed  to  the 
marshal  in  the  settlement  of  his  account.     (Section  846,  Rev.  Stat.) 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

August  J2j  1895. 
John  C.  Drake,  United  States  marshal  for  the  district  of 
Washington,  appeals  from  the  settlement  by  the  Auditor  of  his 
accounts  for  disbursements  under  the  appropriation  "  Fees  of 
witnesses.  United  States  courts."  Certain  United  States  com- 
missioners, in  cases  pendingbefore  them,  taxed  the  mileage  and 
per  diems  of  United  States  witnesses,  and  upon  these  payrolls, 
properly  approved  by  the  commissioners,  the  marshal  paid  to 
the  several  witnesses  the  amount  so  taxed  by  the  commissioner. 
Many  of  the  witnesses  were  allowed  mileage  at  15  cents  a  mile 
under  the  following  act  approved  August  3, 1892  (27  Stat.,  347) : 

"That  jurors  and  witnesses  in  the  United  States  courts  in 
the  States  of  Wyoming,  Montana,  Washington,  Oregon,  Cali- 
fornia, Nevada,  Idaho,  and  Colorado,  and  in  the  Territories  of 
New  Mexico,  Arizona,  and  Utah,  shall  be  entitled  to  and  receive 
fifteen  cents  for  each  mile  necessarily  traveled  over  any  stage 
line  or  by  private  conveyance  and  five  cents  for  each  mile  over 
any  railway  in  going  to  and  returning  from  said  courts."  •   ♦    • 

The  mileage  at  15  cents  was  in  each  case  reduced  by  the 
Auditor  to  5  cents,  on  the  ground  that  the  act  applied  only  to 
the  courts  of  the  United  States  and  not  to  hearings  before 
commissioners. 

In  the  case  of  Todd  v.  United  States  (158  U.  S.,  278),  decided 
May  20, 1895,  it  was  held,  in  connection  with  the  powers  and 
duties  of  a  commissioner,  that  "A  preliminary  examination 
before  him  is  not  a  proceeding  in  the  court  which  appointed 
him,  or  in  any  court  of  the  United  States."  It  follows  that 
the  act  of  August  3, 1892,  does  not  apply  to  witnesses  attend- 
ing before  commissioners. 

But  the  only  question  for  decision  in  this  case  is  whether, 
payment  having  been  made  by  tbe  marshal,  the  amount  erro- 
neously paid  by  him  can  be  disallowed  in  the  settlement  of  his 
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acoonnts.    The  last  clause  of  section  846  of  the  Eevised  Stat- 
utes is  as  follows: 

^^Fnmdedj  That  no  accounts  of  fees  or  costs  paid  to  any  wit- 
ness or  joTor,  upon  the  order  of  any  judge  or  commissioner,  shall 
be  so  reexamined  as  to  charge  any  marshal  for  an  erroneous 
taxation  of  such  fees  or  costs." 

In  United  States  v.  Eillyer  (58  Fed.  Rep.,  678),  where  the 
marshal  had  paid  witness  fees  on  the  order  of  the  court  to 
Government  witnesses  who  were,  under  section  850,  Revised 
Statutes,  entitled  only  to  necessary  expenses,  after  referring 
to  the  case  of  MeMullen  v.  United  States  (146  U.  S.,  360),  it  was 
said: 

"That  decision  does  not  affect  the  construction  to  be  given 
to  the  last  clause  of  the  section,  the  plain  purport  of  which,  as 
we  construe  it,  is  that  no  marshal  shall  be  charged  for  errone- 
ons  fees  paid  by  him  to  witnesses  or  jurors  under  the  order  of 
the  court," 

Section  846  by  its  very  terms  applies  as  well  to  fees  paid 
upon  the  order  of  a  commissioner  as  to  those  paid  upon  the 
order  of  a  judge,  and  in  the  absence  of  fraud  the  accounting 
oflScers  are  not  authorized  in  disallowing  payments  made  to 
witnesses  and  jurors  when  such  payments  have  been  made  by 
the  marshal  upon  the  order  of  the  judge  or  commissioner. 

The  items  disallowed  by  the  Auditor  will  be  restored  to 
Marshal  Drake's  credit. 

^.  B.  BOWXEB, 

Comptroller. 


VS  RE  APPEAL  OF  R.  A.  MOSBLBY,  JR.,  UNITED 
STATES  OOMMISSIOI^ER,  NORTHERN  DISTRICT 
OF  ALABAMA. 

A  United  States  commiBsioner  is  entitled  to  fees  for  making  a  transcript  of 
proceedings  in  a  case  whete  the  defendant  is  discharged  as  well  as  in 
a  case  where  he  is  held,  when  the  mle  of  court  requiring  the  transcript, 
and  the  practice  therennder,  requires  the  making  of  the  transcript  in 
both  cases. 

A  United  States  commissioner  is  entitled  to  the  fees  for  drawing  two  recog- 
nizances when  the  prisoner  admitted  to  bail  is  charged  with  two  sepa- 
rate offenses  in  different  cases. 

A  United  States  commissiouer  is  entitled  to  fees  for  but  one  recognizance 
in  a  case  where  there  are  several  defendants.,  with  the  same  sureties, 
▼ho  might  have  been  joined  in  one  recognizance. 
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Tbeasuby  Depabtmknt, 

OPPIOB  OF  GOMPTBOLLEB  OF  THE  TbEASTTBY, 

August  5y  1895. 
Mr.  Moseley,  United  States  oommissioner  for  th'e  northern 
district  of  Alabama,  appeals  from  the  settlement  by  the  Audi- 
tor of  his  accounts  for  the  quarters  ended  September  30  and 
December  31, 1894. 

1.  The  Auditor  disallowed  fees  for  transcript  of  proceedings 
in  cases  where  the  defendants  were  discharged,  under  the  au- 
thority of  Davies  v.  United  States  (23  C.  Gls,  R.,  468),  wherein 
it  was  held  that  a  commissioner  is  not  required  to  return  copies 
of  process  when  defendants  are  not  held  to  appear  for  trial, 
and  under  UnUed  States  v.  Barber  (140  XT.  S.,  164),  that  "tran- 
scripts of  proceedings"  are  similar  to  "copies  of  process."  It 
appears,  however,  that  there  is  a  rule  of  court  in  the  northern 
district  of  Alabama  which  provides :  "After  the  close  of  each 
examination  the  commissioner  shall  forward  to  the  derk  of  tiie 
United  States  circuit  court  for  the  proper  district  all  the  pai>er8 
in  the  case,  with  a  proper  transcript  of  the  proceedings,  in  whioh 
he  shall  schedule  the  papers  forwarded.''  The  language  of  that 
rule  does  not  specifically  require  a  transcript  of  the  proceed- 
ings in  a  case  where  the  defendant  has  been  discharged,  but  is 
broad  enough  to  include  a  requirement  for  a  transcript  in  snoh 
a  case. 

In  Hallett  v.  United  States  (63  Fed.  Bep.,  817,  824)  similar 
charges  were  allowed  in  cases  where  the  defendants  were  dis- 
charged, under  a  rule  of  court  which  read  as  follows : 

"After  the  final  disposition  of  each  case  before  him,  the 
commissioner  shall  forward  to  the  clerk  of  the  court  of  the 
United  States  for  this  district  having  cognizance  of  the  offense 
charged,  copies  of  all  the  papers,  together  with  all  recogni- 
zances taken  by  him  in  the  case,  with  a  proper  transcript  of 
the  proceedings,  in  which  he  shall  schedule  the  papers  for- 
warded, and  to  which  he  shall  add  a  statement  of  all  the  fees 
accruing  in  the  case,  including  his  own  fees." 

The  language  of  the  rule  in  the  Hallett  Oase  is  substanti- 
ally similar  to  the  language  of  the  rule  in  the  northern  district 
of  Alabama,  and  under  the  authority  of  that  case  I  think  the 
rule  should  be  construed,  in  the  absence  of  evidence  of  a  prac- 
tice to  the  contrary,  to  require  a  transcript  of  proceedings  in 
all  cases.    The  amount  will  therefore  be  allowed. 

2.  The  Auditor  disallowed  a  charge  for  one  recognizance  and 
acknowledgment  by  the  defendant,  as  one  was  sufBcient,  this 
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beiog  a  personal  recognizance.    In  explanation  the  commis- 
sioDer  said : 

^^Pink  Barnes  was  in  jail  on  two  separate  charges,  retail 
liquor  dealer,  without  having  paid  the  special  tax,  and  break- 
ing into  a  bonded  United  States  warehouse.  Assistant  Dis- 
trict Attorney  Hawkins,  on  account  of  his  bad  health  and  on 
physidau's  certificate,  directed  me  to  release  him  on  )iis  per- 
sonal recognizance,  and  I  wrote  two  and  he  signed  each." 

As  the  defendant  was  held  on  two  different  charges  in  two 
different  cases,  the  proper  practice  seems  to  have  been  that 
followed  by  the  commissioner.  The  amount  claimed  will  there- 
fore be  allowed. 

3.  The  Auditor  made  the  following  disallowance: 

itCharges  for  more  than  one  recognizance  where  there  are 
more  than  one  defendant  and  the  same  sureties  for  each,  dis- 
allowed, as  one  recognizance  shonld  include  all  defendants  in 
sach  case." 

The  commissioner,  in  explanation,  says: 

'^There  is  no  such  practice  known  in  this  jurisdiction  as  a 
joint  lecoguizance  to  include  several  defendants,  and  it  is  sub- 
mitted that  such  practice  would  be  manifestly  uiyust  and  work 
many  hardships.  It  would  render  it  almost  impossible  to  secure 
bail  for  a  defendant  against  whom  there  was  only  a  probability 
of  guilt,  but  who  was  jointly  committed  with  a  desperate  crim- 
inal Again,  if  each  defendant  was  bound  over  in  the  sum  of 
tl,00O,  for  what  amount  should  the  bond  bet  Our  practice, 
as  approved  by  our  court,  is  to  include  only  one  defendant  in 
each  recognizance." 

Probably  in  most  cases  where  two  defendants  are  jointly 
indicted  for  the  same  offense,  and  particularly  for  a  violation 
of  the  internal-revenue  laws,  which  constitute  the  principal 
character  of  cases  before  commissioners,  it  would  be  perfectly 
practicable  to  recognize  them  together  with  the  same  sureties. 
The  commissioner  shows  no  reason  why  such  practice  could 
not  have  been  adopted  in  this  case.  The  action  of  the  Auditor 
will  be  aflOrmed. 

B.  B.  BOWLBB, 

Comptroller. 
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IN  RE  APPEAL  OF  WILLIAM  B.  WIRT,  UNITED 
STATES  COMMISSIONER  FOR  THE  NORTHERN 
DISTRICT  OF  ILLINOIS. 

A  United  States  commissioner  is  not  entitled  to  fees  for  filing  warrants  of 
arrest  when  snch  warrants  are  not  executed,  nor  to  fees  for  entering 
returns  on  snch  warrants. 

A  United  States  commissioner  is  not  entitled  to  fees  for  making  a  supple- 
mental transcript  of  his  proceedings  in  taking  bail  in  a  case  already 
disposed  of. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

August  5,  1895. 

Mr.  Wirt,  a  commissioner  for  the  northern  district  of  Illinois, 
appeals  from  the  settlement  by  the  Auditor  of  his  account  for 
the  quarter  ended  March  31,  1895.  The  Auditor  disallowed  all 
charges  for  filing  warrants  of  arrest  when  such  warrants  were 
not  executed,  <^as  there  is  no  legal  filing  in  your  office  of  any 
paper  with  which  your  connection  has  ceased,  your  office  not 
being  a  court  of  record.'' 

Whatever  may  have  been  the  practice  originally,  since  the 
adoption  of  the  provision  in  the  sundry  civil  appropriation  act 
of  March  3, 1893  (27  Stat.,  609)  (modified  somewhat  in  subse 
quent  statutes),  requiring  a  commissioner  issuing  a  warrant  to 
attach  thereto  a  certified  copy  of  the  complaint  and  making 
such  copy  confer  jurisdiction  upon  another  officer  before  whom 
the  tnarshal  is  required  to  bring  the  prisoner,  it  would  seem 
that  a  warrant  can  not  be  said  to  be  properly  returnable  when 
unexecuted  before  the  commissioner  who  issued  it,  as  it  does 
not  follow  that  if  executed  it  would  have  been  returned  before 
him.  No  necessity  for  such  practice  seems  to  exist.  The 
action  of  the  Auditor  in  disallowing  these  items  is  affirmed. 
It  appears  that  the  Auditor  allowed  for  entering  returns  on 
warrants  unexecuted.  As  no  such  warrants  are  returnable 
before  the  commissioner  who  issued  them,  for  the  reasons  just 
stated,  this  allowance  was  erroneous  and  will  now  be  recharged. 

2.  The  Auditor  also  disallowed  for  transcripts  (supple- 
mental) in  eases  where  bail  only  was  taken,  as  unnecessary, 
the  original  bonds  being  sent  up  to  the  court.  The  transcript 
of  proceedings  required  to  be  sent  up  to  the  court  is  undoubt- 
edly a  transcript  of  the  proceedings  had  upon  a  ^^ hearing  and 
deciding  on  Criminal  charges."  As  the  taking  of  bail  in  a  case 
already  disposed  of  by  the  same  or  some  other  commissioner 
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has  been  held  not  to  be  a  <<  hearing  and  deciding  on  criminal 
charges"  (decision  of  Augnst  2,  1895,  antey  p.  63),  it  follows 
that  there  can  properly  be  no  transcript  of  proceedings  in  snch 
a  ease.  Such  a  transcript  answers  no  purpose,  as  all  the  infor- 
mation it  contains  is  to  be  found  in  the  bond  which  is  required 
by  law  to  be  sent  up  to  the  court.  The  action  of  the  Auditor 
upon  this  item  is  affirmed. 

B.  B.  Bowles, 

Comptroller. 

BEPAIB  OF  GOVEBNMBNT  WHABF  AT  SITKA. 

Tke  GoYeniment  wharf  at  Sitka,  Alaska,  is  not  a  public  building  and  the 
expense  of  repairing  it  can  not  be  paid  from  the  appropriation  for  the 
repair  and  preservation  of  public  buildings. 

The  wharfage  fees  which  by  custom  have  been  collected  from  merchant 
vessels  using  the  Government  wharf  at  Sitka,  Alaska,  must  be  covered 
into  the  Treasury  under  section  3617,  Revised  Statutes,  and  no  part 
thereof  is  available  for  expenditure  for  any  purpose. 

Teeasuby  Department, 
Office  of  Oomptboller  of  the  Treasury, 

August  5, 1695. 

Sir:  I  am  in  receipt  of  your  letter  of  May  6, 1895,  in  refer- 
ence to  repairs  to  the  Oovernment  wharf  at  Sitka,  Alaska. 
Yon  ask  whether  the  expense  of  such  repairs  would  be  a 
proper  charge  against  the  appropriation  '^Kepairs  and  preser- 
vation of  public  buildings;"  if  not,  whether  it  could  be  paid 
from  the  revenue  derived  from  wharfage  fees,  or  from  the  ap- 
propriation made  for  collecting  the  revenue  from  customs. 

In  your  letter  of  the  30th  ultimo  you  state  that  the  Govem- 
ment  wharf  being  the  only  one  at  Sitka,  the  collector  of  cus- 
toms on  his  own  responsibility  collects  fees  from  merchant 
vessels  and  deposits  them  in  the  United  States  Treasury,  there 
being  no  law  or  regulation  governing  wharfage  charges  for  use 
of  this  wharf. 

In  reply  I  have  to  advise  you  that  neither  the  appropriation 
'^Repairs  and  preservation  of  public  buildings"  nor  the  appro- 
priation <'  Collecting  the  revenue  from  customs "  is  available 
for  the  payment  of  the  expenses  contemplated  in  the  proposed 
repairs  to  said  wharf,  it  not  being  a  public  building  within 
the  meaning  of  the  first- named  appropriation;  nor  would  such 
expenses  be  in  any  sense  "expenses  of  collecting  the  revenue 
from  customs  "  provided  for  in  the  last-named  appropriation. 

The  revenue  derived  from  wharfage  fees  is  not  available  for 
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tkifi  purpose  as  such  fees  are,  by  section  3617  of  the  Revised 
Statutes,  required  to  be  paid  into  the  Treasury  <<  without  any 
abatement  or  deduction  on  account  of  salary,  fees,  coBts, 
charges,  expenses,  or  claim  of  any  description  whatever." 

There  is,  therefore,  now  no  appropriation  available  for  the 
payment  of  the  expenses  of  repairing  the  Government  wharf 
at  Sitka. 

BespectMLy,  yours,  B.  B.  Bowlsr, 

Comptroller. 

The  Sbobetaby  of  thb  Tbbasuby. 


POBFEITUBE    FOB    DELAY    IN    COMPLETING 
OONTBAOT. 

Under  a  pTovision  in  a  contract  to  complete  the  work  within  a  certain 
number  of  ''working  days/'  with  a  forfeitore  for  "each  and  CTery 
day's  delay/'  in  compnting  the  amonnt  to  be  withheld  for  delay 
working  da^s  only  Bhonld  be  connted,  Bimdaye  and  holidays  being 
excluded. 

Tbbasuby  Dbpabtment, 
Offiob  of  Comptbollbb  of  thb  Tbbasuby, 

Auguit  5,  1895. 
Sib:  I  am  in  receipt,  by  your  reference,  of  a  letter  of  the 
20th  ultimo  from  the  Superintendent  of  the  Coast  and  Oeodetic 
Suryey,  in  which  he  asks  what  amount  he  is  authorized  to  pay 
to  the  James  Beilley  Bepair  and  Supply  Company  for  repairs 
to  the  steamer  BlaJce  under  contract  dated  April  28, 1895. 
.    Said  contract  provides  that  the  contractors  shall — 

^'Make  all  the  repairs  to  the  hull  and  to  the  machinery  of  the 
U.  8.  Coast  and  Oeodetic  Survey  steamer  O,  S.  BlatOj  as  set 
forth  in  the  sx>ecifications  attached  hereto,  in  eighteen  (IS) 
working  days  irom  the  day  the  vessel  is  delivered  to  the  party 
of  the  first  part  for  repairs  to  the  hull;  aud  in  eighteen  (18) 
working  days  from  the  day  the  vessel  is  delivered  to  the  party 
of  the  first  part  for  repairs  to  the  machinery." 

The  next  clause  in  the  contract  provides: 

"And  the  said  party  of  the  first  part  further  agrees  to  for- 
feit the  sum  of  ten  dollars  ($10.00)  per  day  for  each  and  every 
day's  delay  in  completing  the  work,  as  set  forth  in  this  con- 
tract, after  said  time,  and  the  amount  thereof  to  be  deducted 
from  any  sum  which  might  be  due  the  said  party  of  the  first 
part  in  the  hands  of  the  U.  S.  Coast  and  Geodetic  Survey." 

The  vessel  was  placed  in  the  hands  of  the  contractors  May 
1,  1895;  May  22  was  the  eighteenth  working  day,  but  the  ves- 
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sd  va0  not  completed  until  July  13.  The  Superintendent  asks 
whether  in  computing  the  amount  to  be  deducted  under  the 
fcifeitof  $10  for  *^each  and  every  day's  delay"  only  working 
days  should  be  counted  and  Sundays  and  holidays  excluded. 

This  is  the  construction  placed  upon  the  contract  by  Lieuten- 
aot  Mentz,  the  commanding  officer  of  the  vessel,  who  entered 
into  the  contract  on  behalf  of  the  United  States,  and  under 
whose  supervision  the  work  was  done.  In  my  opinion  that 
construction  is  the  proper  one.  It  is  clear  that  in  contracting 
for  the  work  to  be  done  within  eighteen  <<  working"  days  and 
providing  for  a  forfeit  of  $10  for  "each  and  every  day's  delay," 
the  same  character  of  days  was  intended. 

The  Bui)erintendent  is  therefore  authorized  to   pay  the 
amount  of  the  repairs  executed  according  to  contract,  after 
deducting  $10  for  each  day  after  the  eighteenth  until  the  work 
was  finished,  excluding  Sundays  and  legal  holidays. 
BespectfhUy,  yours, 

E.  B.  Bowi^BB, 

The  Sborbtary  op  the  Treasury.  Comptroller. 


COISTRACTS    FOB    STATIONERY    FOR    THE    NAVY 
DEPARTMENT. 

SeotionB  3718  and  8719  of  tbe  ReTined  Statutes  do  not  apply  to  oontraota 
for  the  pnrohaee  of  stationery  for  the  Navy  Department,  and  it  ia 
within  the  discretion  of  the  Secretary  of  the  Nary,  in  making  such 
contracts,  to  waive  the  nsnal  requirement  that  contractors  shall  fur- 
nish a  bond  for  the  faithful  performance  thereof. 

Treasury  Department, 
Office  of  Comptroller  of  the  Tbeasury, 

August  5, 1895. 
Sm:  I  am  in  receipt  of  yonr  letter  of  the  30th  ul time.  In 
which  yon  state  that  yon  have  advertised,  as  required  by  law, 
for  proposals  for  stationery  for  the  Department,  and  that  in 
some  cases  the  contracts  have  been  awarded  for  single  items 
and  iDvolve  very  small  sums,  one  as  small  as  $1.98.  Yon  ask 
whether  in  case  of  small  contracts  with  responsible  dealers 
yon  will  be  authorized  in  waiving  the  bond  for  faithful  per- 
formance, usually  required  of  all  contractors. 

Sections  3718  and  3719  of  the  Revised  Statutes,  relating  to 
the  manner  of  entering  into  contracts  for  supplies  for  the 
Kavy,  do  not,  in  my  opinion,  apply  to  purchases  of  stationery 
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for  the  Navy  Department,  and  while  it  has  been  the  usual 
custom  in  all  the  Departments  to  require  a  bond  from  con- 
tractors, there  is  no  specific  provision  of  law  rendering  this 
additional  precaution  essential  to  the  completeness  of  the 
contract  or  to  the  validity  of  the  payments  made  under  it. 

I  have  the  honor,  therefore,  to  advise  you  that  if,  in  the  exer- 
cise of  your  discretion  in  the  matter,  you  enter  into  contracts 
without  requiring  the  contractors  to  give  bond  for  the  supplies 
of  stationery  needed  for  your  Department  during  the  current 
fiscal  year  payments  made  thereunder  will  be  credited  in  the 
accounts  of  the  disbursing  officer. 

Respectfully,  yours,  R.  B.  Bowleb, 

The  Secbetaby  of  the  Navy.  Comptroller. 


USE   OF  ANNUAL  APPROPRIATION   AFTER   THE 
EXPIRATION  OF  THE  FISCAL  YEAR. 

After  the  expiration  of  a  fiscal  year  and  the  completion  of  a  contract 
payable  from  an  appropriation  made  for  that  year,  sach  appropriation 
can  not  be  used  to  pay  the  expenses  to  be  incurred  in  protecting  the 
property  which  was  repaired  under  the  contract  until  a  further  appro- 
priation is  made  by  Congress,  such  expenses  not  being  in  the  fulfill- 
ment of  the  contract  within  the  meaning  of  section  3690,  Beyised 
Statutes,  nor  incidental  thereto. 

Tbeasuby  Depabtment, 
Office  of  Comptbolleb  of  the  Tbeasuby, 

Avgust  5,  1895. 

SiB :  I  have  the  honor  to  acknowledge  the  receipt,  by  your 
reference,  of  the  letter  from  Maj.  Charles  E.  L.  B.  Davis  to 
Brig.  Gen.  W.  P.  Oraighill,  Chief  of  Engineers,  United  States 
Army,  in  charge  of  the  repairs  to  tlie  Aqueduct  Bridge. 

Said  letter  states  that  the  work  of  repairing  the  Aqueduct 
Bridge,  under  the  contract  with  the  Shailer  &  Schnignau 
Company,  is  nearing  completion,  but  that  it  will  be  neces- 
sary to  ask  for  another  appropriation  from  Congress  for  fur- 
ther necessary  repairs  not  covered  by  said  contract,  and  that 
between  now  and  the  making  of  the  ai)propriation  it  will  be 
necessary,  for  the  protection  of  the  dam,  the  bridge,  and  the 
public,  to  keep' a  watchman  on  the  bridge  at  night,  and  to  keep 
lights  on  the  cofferdam  to  prevent  boats  from  running  into  it, 
and  to  protect  the  dam  from  HoatiDg  debris,  etc.,  and  asks  if 
the  expense  thereof  can  not  be  paid  from  the  appropriation 
for  the  repair  of  the  bridge  contained  in  the  act  of  August  7, 
1894  (28  Stat.,  252). 
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In  answer  I  have  to  advise  yoa  that  said  appropriation  is  not 
available  for  that  purpose.  In  my  letter  of  the  11th  of  June 
last  (1  Gomp.  Dec.^  517)  I  held  that  certain  expenses  which  were 
to  be  incurred  after  the  end  of  the  fiscal  year  1895  could  be  paid 
from  the  appropriation  for  the  repair  of  the  bridge,  because  they 
grew  out  of  the  contract  itself  and  were  incidental  to  its  execu- 
tion. But  this  is  an  entirely  different  case.  Here,  after  the 
work  had  been  completed  by  the  Shailer  &  Schnignau  Com- 
pany ander  their  contract,  it  is  discovered  that  farther  repairs 
are  necessary  which  will  require  another  appropriation,  and 
in  order  to  guard  the  damaged  pier  against  injury  from  fast 
dnving  over  that  portion  of  the  bridge  resting  on  it,  and  to 
protect  the  property  of  the  United  States,  and  prevent  acci- 
dents to  the  public,  until  the  appropriation  for  the  complete 
repair  of  the  bridge  is  made,  it  is  proposed  to  employ  a  night 
watchman  and  keep  lights  at  night  upon  the  cofferdam  used  in 
the  repair  of  the  pier,  and  to  pay  for  the  same  out  of  the 
appropriation  for  1895. 

I  am  totally  unable  to  see  any  connection  between  such 
service  and  the  execution  of  the  contract  with  the  Shailer  & 
Schnignau  Company,  nor  are  they  necessary  to  the  falfiUment 
of  that  contract.  They  may  be,  and  doubtless  are,  necessary 
precautions,  but  their  payment  is  forbidden  by  section  3690 
of  the  Revised  Statutes  from  the  appropriation  for  repairs  to 
Aqueduct  Bridge,  which  appropriation  was  limited  to  the  fiscal 
year  1895. 

Respectfully,  yours,  R.  B.  Bowler, 

Gomptroller, 

The  Sboeetaby  of  War. 


REPAIR  OF  WHARF  AT  QUARANTINE  STATION. 

Appropriations  for  the  establishmeiit  of  quarantine  stations  have  always 
been  treated  as  available  for  the  erection  of  all  necessary  buildings  to 
be  used  at  such  stations,  including  wharves,  and  the  appropriation  for 
repairs  of  public  buildings  is  therefore  available  for  repairs  to  such 
wharves  as  well  as  for  repairs  to  the  buildings  themselves. 

Tbeasuey  Department, 
Office  of  Comptroller  op  the  Treasury, 

August  14,  1895. 
Sir:  I  am  in  receipt  of  yours  of  the  ISth  instant,  transmit- 
ting a  bill  for  services  of  steam  tug  and  crane  used  in  lifting 
a  large  iron  casing  on  the  wharf  of  the  national  quarantine 
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station  at  San  Diego,  Cal.,  said  iron  casing  having  been  used 
as  a  protection  to  the  wooden  piling  of  the  wharf.  You  also 
inclose  a  letter  from  the  surgeon  in  charge  of  that  station, 
explaining  that,  as  the  result  of  the  lifting  of  this  casing,  it  is 
feared  that  the  piling  of  the  wharf  may  be  injured,  and  that, 
in  order  to  ascertain  whether  this  is  so,  and,  if  so,  the  extent 
thereof,  it  will  be  necessary  to  incur  an  expense  of  9100  for  a 
survey,  under  water,  of  the  piling  of  the  wharf. 

You  ask  whether  the  inclosed  bill  and  said  additional  expense 
of  $100  may  be  paid  from  the  appropriation  for  <^  Bepairs  and 
preservation  of  public  buildings."  That  appropriation  reads 
as  follows: 

^<  Bepairs  and  preservation  of  custom-houses,  court-houses, 
post-offices,  marine  hospitiJs,  quarantine  stations,  and  other 
public  buildings  under  control  of  Treasury  Department,  two 
hundred  and  twenty-five  thousand  dollars;  of  which  amount 
the  sum  of  thirty  thousand  dollars  to  be  used  for  the  marine 
hospitals  and  quarantine  stations."  (Act  of  March  2, 1895«  28 
Stat,  914.) 

The  appropriations  for  the  erection  of  quarantine  stations 
have  always  been  treated  as  sufficiently  broad  to  authorize 
the  erection  of  everything  necessary  to  the  successful  estab- 
lishment of  such  stations,  and  therefore  wharves,  as  necessary 
approaches  to  the  stations,  have  been  paid  for  from  the  appro- 
priations for  the  erection  of  these  stations. 

In  an  opinion  of  May  22, 1894,  holding  that  the  appropria- 
tion for  the  repairs  and  preservation  of  public  buildings  could 
be  used  for  the  purpose  of  repairing  the  custom-house  wharf 
at  Charleston,  I  said: 

^<  While  under  ordinary  circumstances  appropriations  should 
be  strictly  construed,  yet  they  must  be  so  construed  aa  to 
carry  out  the  intentions  of  Congress,  and  it  seems  to  me  that 
the  words  < public  building,'  when  used  in  an  appropriation  for 
the  'Bepairs  and  preservation  of  public  buildings,'  must  not 
only  include  the  building  itself^  but  all  that  comes  within  the 
reservation  of  the  land  upon  which  the  building  stands.  It 
would  be  ridiculous  to  say  that  the  building  could  be  pre- 
served and  yet  the  approaches  thereto  be  allowed  to  get  into 
such  a  state  of  dilapidation  as  to  be  dangerous,  and  so  with 
this  wharf,  which  is  an  approach  by  sea  to  the  custom-house, 
and  which  is  largely  used  in  connection  with  the  delivery  of 
goods  entered  at  the  custom-house.  I  am,  therefore,  of  the 
opinion  that  the  expense  of  repairs  of  the  customhouse  wharf 
at  Charleston,  S.  C,  may  be  paid  out  of  the  appropriation  for 
'Bepairs  and  preservation  of  public  buildings/" 
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That  langaage  seems  to  me  to  be  particalarly  appropriate  to 
the  question  now  under  consideration.  I  am  clearly  of  the 
opinion,  therefore,  that  the  bill  inclosed  with  your  letter  and 
the  proposed  expenditure  of  $100  for  the  marine  survey  of  the 
condition  of  the  wharf  at  the  San  Diego,  Gal.,  quarantine  sta- 
tion are  proper  charges  against  the  $30,000  set  aside  from  the 
appropriation  for  '<  Eepairs  and  preservation  of  public  build- 
ings, 1896,"  <<to  be  used  for  marine  hospitals  and  quarantine 
stations." 

Respectfully,  yours,  E.  B.  Bowleb, 

Comptroller. 

The  Seobbtaby  op  the  Tbeasuby. 


PUBOHASB    OP  ADDITIONAL    GROUND  FOR    SITE 
OF  PHILADBLPHIA  POST-OFFICE. 

• 
Wheii)  in  sn  act  appropriating  for  the  purchase  of  additional  land  for  a 
pablio  building,  the  piece  of  ground  to  be  purchased  is  particularly 
described,  the  appropriation  can  not  be  used  for  the  purchase  of 
another  tract  equally  suitable  for  the  purpose  and  at  a  price  within 
the  sum  provided,  although  the  piece  named  in  the  act  can  not  be 
Mcnred  within  the  amount  appropriated. 

Tbeasuby  Depabtmbnt, 
Offioe  op  Oomptbolleb  of  the  Tbeasuby, 

August  16j  1895. 
SiB:  I  am  in  receipt  of  yonrs  of  the  15th  instant,  asking  for 
^7  decision  upon  the  questions  involved  in  the  use  of  the 
appropriations  made  for  the  purchase  of  a  certain  piece  of 
ifoxaxi  adjacent  to  the  x)OSt-office  building  at  Philadelphia.  In 
the  sundry  civil  appropriation  act  of  August  18, 1894  (28  Stat, 
373),  the  following  provision  was  made: 

'^  That,  in  order  to  give  the  necessary  full  and  free  ingress 
and  egress  to  the  wagons  carrying  the  United  States  mails 
|nto  and  out  from  the  Philadelphia  post-oltice,  the  Secretary  of 
the  Treasury,  acting  for  and  in  behalf  of  the  Government  of 
the  United  States,  is  hereby  authorized  to  acquire,  by  purchase 
^condemnation,  a  certain  lot  or  piece  of  ground  in  the  city  of 
Philadelphia,  State  of  Pennsylvania,  adjoining  or  adjacent  to 
the  Philadelphia  post-office  building  on  the  west,  and  more 
P^icnlarly  described  as  follows,  to  wit:  ♦  •  •  and  for  this 
P^'j^Pose  not  exceeding  the  sum  of  sixty-five  thousand  dollars 
«  hereby  appropriated." 
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The  act  of  March  2, 1895  (28  Stat.,  912),  provides: 

"For  post-office  at  Philadelphia,  Pennsylvania:  For  amount 
necessary  to  acquire,  by  purchase  or  condemnation,  the  lots  or 
pieces  of  ground  in  the  city  of  Philadelphia,  Pennsylvania, 
adjoining  or  adjacent  to  the  Philadelphia  post  office  building, 
additional  to  the  sums  appropriated  therefor  in  the  sundry 
civil  appropriation  act  for  the  fiscal  year  eighteen  hundred  and 
ninety-five,  sixteen  thousand  dollars." 

You  state  that  the  piece  of  ground  described  in  the  first- 
named  act  can  not  be  obtained  at  this  time  for  the  sum  of 
$81,000,  the  amount  of  the  appropriations  contained  in  the 
two  acts,  but  that  a  portion  of  said  piece  and  another  parcel 
of  land  lying  in  juxtaposition  thereto  can  be  obtained  for  said 
sum,  so  that  the  two  parcels  would  be  adjacent  to,  and,  con- 
sidered as  a  whole,  would  adjoin  the  present  site,  and  would 
give  the  necessary  full  and  free  ingress  and  egress  to  the 
wagons  carrying  the  mails. 

You  ask  whether  the  appropriations  referred  to  can  be  used 
for  the  purchase  of  such  a  tract  of  land  composed  in  part  of 
a  portion  of  the  piece  described  in  the  act  of  August  18,  1894, 
and  in  part  of  another  lot  in  juxtaposition  thereto. 

The  appropriation  in  the  act  of  August  18,  1894,  is  in  terms 
so  explicit  as  to  indicate  clearly  an  intention  upon  the  part  of 
Congress  that  the  particular  lot  therein  described  should  be 
purchased  and  none  other,  and  that  the  whole  of  said  lot 
should  be  purchased.  While  it  is  not  so  clear  that  the  appro- 
priation in  the  act  of  March  2, 1895,  is  limited  to  the  particular 
land  described  in  the  act  of  August  18,  yet  I  am  inclined  to 
think  that  the  intention  was  to  appropriate  a  sum  in  addition 
to  that  originally  appropriated  for  the  purchase  of  the  same 
lot. 

Whatever  may  be  the  true  construction  to  be  placed  upon 
the  appropriation  in  the  act  of  March  2,  1895,  it  is  manifest 
that  the  two  appropriations  together  are  not  available  for  the 
purchase  of  a  part  of  the  lot  described  in  the  act  of  August 
18, 1894,  and  another  lot  adjacent  thereto  from  the  appropri- 
ation in  the  act  of  March  2,  1895,  although  the  whole  of  the 
land  purchased  would  be  adjoining  or  adjacent  to  the  Phila- 
delphia post-office  building.  The  appropriations  are  not, 
therefore,  available  for  that  purpose. 

Kespectfully,  yours,  R.  B.  Bowles, 

Comptroller, 

The  Secretary  of  the  Treasury. 
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COMPENSATION  OF  DISBURSING  OFFICER  OF  THB 
BOARD  OF  CHILDREN'S  GUARDIANS. 

A  member  of  the  Board  of  Children's  Guardians  of  the  District  of  Co- 
lumbia is  prohibited,  by  the  act  creating  the  Board,  from  receiying 
compensation  as  sach,  and  can  not  be  paid  for  seryices  rendered  as 
disbursing  officer  of  the  Board. 

Treasury  Department, 
Office  op  Comptroller  op  the  Treasury, 

Auffust  I9y  1895. 

Sis:  I  am  in  receipt  of  your  letter  of  the  15th  instant,  in 
which  you  state  that  the  Board  of  Children's  Guardians  wish 
to  be  advised  whether  they  will  be  authorized  in  paying  a  sal- 
ary to  the  disbursing  officer  of  the  Board  for  his  services,  and 
also  whether  they  would  be  warranted  in  paying  such  salary 
for  services  rendered  during  the  fiscal  year  1895. 

The  appropriations  for  your  Board  for  the  fiscal  years  1895 
and  1896  contain  the  following  clause  (28  Stat.,  260,  762): 

^'For  the  Board  of  Children's  Guardians,  created  under  the 
act  approved  July  twenty-sixth,  eighteen  hundred  and  ninety- 
two,  namely :  For  administrative  expenses,  including  salary 
of  agent,  ♦  ♦  ♦  expenses  in  placing  and  visiting  children, 
and  all  office  and  sundry  expenses,  four  thousand  dollars." 

In  the  act  of  July  26, 1892  (27  Stat.,  268),  creating  the  Board, 
it  was  provided : 

^^  That  there  shall  be  created,  in  and  for  the  District  of  Colum- 
bia, a  board  to  be  known  as  the  Board  of  Children's  Guardians, 
composed  of  nine  members,  who  shall  serve  without  compensa- 
tion, the  said  board  to  be  a  body  politic  and  corporate  and  to 
have  the  powers  and  to  be  constituted  in  the  manner  herein- 
after provided.'' 

Section  3  of  the  act  provides  for  the  election  by  the  Board 
from  its  own  members  of  a  president,  vice-president,  and  sec- 
retary, and  for  the  employment  by  the  Board  of  not  exceeding 
two  agents  subject  to  the  approval  of  the  Commissioners  of  the 
District  of  Columbia. 

Under  these  provisions  of  law  I  am  clearly  of  the  opinion 
that  the  Board  is  not  authorized  in  paying  a  salary  to  its  dis- 
bursing officer,  such  disbursing  officer  being  also  a  member  of 
the  Board  and  required  by  the  act  creating  the  Board  to  serve 
without  compensation. 

Respectfully,  yours,  R.  B.  Bowleb, 

Comptroller^ 

Mr.  B.  Pickman  Mann, 

Secretary  Board  of  Children's  OtuirdianSj 

Washington^  D.  0. 
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XJSE  OF  CONTINGENT  APPROPRIATIONS. 

When  an  item  is  properly  payable  from  an  appropriation  for  contingent 
expenses,  the  discretion  of  the  officer  charged  with  the  duty  of  ex- 
pending said  fond  is  not  subject  to  roTiew  by  the  accounting  oi&cers 
upon  any  question  as  to  the  necessity  or  advisability  of  his  expenditures. 

TsEAsuBY  Department, 
Office  of  Comptroller  op  the  Treasury, 

August  19,  1895. 
SiR:  I  am  in  receipt  of  yonr  letter  of  the  19th  nltimo,  in 
which  yoa  sabmit  for  my  decision  a  qnestion  involved  in  the 
X)ayment  of  the  bill  of  H.  Bnchanan,  amounting  to  $128,  fi>r 
famishing  for  yonr  office  the  portraits  of  former  secretaries  of 
the  Territory. 

The  appropriation,  <<  Legislative  expenses,  Territory  of  Ari- 
zona, 1896,"  is  as  follows: 

<<For  legislative  expenses,  namely:  For  rent,  messenger, 
IMStage,  stationery,  fuel,  lights,  printing,  and  incidental  ex- 
penses for  secretary's  office,  two  thousand  dollars." 

This  appropriation  for  the  expenses  of  yonr  office  is  disbnrsed 
by  you  and  is  under  your  control.  I  know  of  no  provision 
of  law  prohibiting  the  purchase  of  portraits  or  pictures  for 
your  office.  The  responsibility  for  the  payment  of  this  bill,  as 
an  incidental  expense  of  your  office,  rests  with  you.  If  yoa 
approve  such  an  expenditure  as  a  necessary  and  proper  expense 
of  your  office  the  bill  may  be  paid  from  the  appropriation  above 
quoted  and  you  will  be  credited  accordingly  in  the  settlement 
of  your  accounts. 

It  is  no  part  of  the  duty  of  the  Comptroller  to  decide  upon 
the  necessity  or  advisability  of  expenditures  which  come  within 
an  appropriation  for  incidental  expenses  and  are  not  prohib- 
ited by  any  law  or  regulation.  The  responsibility  for  incarring 
an  expense,  as  to  the  necessity  or  expediency  of  which  opin« 
ions  may  differ,  must  be  assumed  by  the  officer  under  whose 
control  the  appropriation  is  put,  and  the  exercise  of  his  discre- 
tion is  not,  in  ordinary  cases,  subject  to  review  by  the  acooant- 
ing  officers. 

Bespectfally,  yours,  R.  B.  Bowler, 

Comptroller. 

Mr.  Ghas.  M.  Bruoe, 

Secretary  of  Arizona  Territory^  Phemix. 
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IN  BE  ACCOUNT  OF  J.  V.  GTIILLOTTE,  UNITED 
STATES  MARSHAL  FOR  THE  EASTERN  DISTRICT 
OF  LOUISIANA. 

In  the  abaence  of  any  law  or  regulation  goTeming  the  calonlation  of  salary 
doe  to  a  person  employed  at  a  monthly  salary  who  serves  a  fractional 
part  of  a  month,  snch  proportion  of  the  monthly  salary  should  be  paid 
as  the  number  of  days  served  bears  to  the  whole  number  of  days  in 
in  the  month  in  which  the  service  is  rendered. 

Tbeasubt  Department, 
Office  op  Comptbolleb  of  the  Tbeasubt, 

August  20,  1895. 

Marshal  Goillotte  appeals  from  the  settlement  by  the  Auditor 
for  the  State  and  other  Departments  of  his  account  under  the 
appropriation  <^  Miscellaneous  expenses,  United  States  courts,'^ 
for  the  period  from  July  1, 1894,  to  March  31, 1896.  In  that 
account  was  a  voucher  for  $33.33,  amount  paid  to  the  stenog- 
rapher to  the  circuit  judge  at  New  Orleans  for  services  during 
the  last  eight  days  in  October,  1894.  Of  this  amount  the  Audi- 
tor disallowed  the  sum  of  $1.09  on  the  ground  that  the  correct 
amoant  for  eight  days  in  October  at  $125  per  month,  the  salary 
allowed  by  the  Attorney-General,  was  $32.24. 

The  question  presented  is  simply  whether  in  paying  for  frac- 
tional parts  of  a  month  a  person  employed  at  a  monthly  salary 
it  is  proper  to  consider  each  month  as  containing  thirty  days, 
as  the  marshal  did,  and  pay  one-thirtieth  for  each  day's  service, 
or  whether  a  proportionate  amount  should  be  paid  for  each 
day's  service,  varying  according  to  the  number  of  days  in  the 
particnlar  month  for  which  payment  is  made. 

To  adopt  the  former  plan  would  lead  to  overpayments  in 
cases  where  two  or  more  persons  served  during  the  month  in 
the  same  position  if  the  month  happened  to  have  thirty-one 
days  or  underpayments  if  it  contained  less  than  thirty  days. 
If  a  person  serving  ten  days  in  any  thirty  one-day  month  should 
be  paid  one-third  of  the  monthly  salary,  the  person  serving  the 
remaining  twenty-one  days  would  practically  receive  no  com- 
pensation for  the  thirty -first  day. 

In  the  absence  of  any  law  or  regulation  governing  the  mat- 
ter I  am  clearly  of  the  opinion  that  where  a  person  employed 
at  a  monthly  salary  serves  a  fractional  part  of  tlie  month  he  is 
entitled  to  such  proportion  of  the  monthly  salary  as  the  number 
11268— VOL  2 6 
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of  days  he  has  served  bears  to  the  whole  number  of  days  in 
the  month  in  which  the  service  is  rendered. 

B.  B.  BOWLEB, 

Comptroller. 

LIFE  EENTAL  OF  TELEPHONE  FOB  AGEICULTURAL 
DEPAKTMENT. 

Under  an  agreement  to  pay  a  stipulated  sum  aa  a  life  rental  of  telephone 
instrnments,  sach  sum  may  be  paid  on  delivery  of  the  same,  aa  the 
contract  la  at  that  time  completed  by  the  contractor,  and  section  3648, 
Revised  Statutes,  prohibiting  payment  for  articles  prior  to  deliveiy, 
has  no  application. 

Tbeasuby  Depabthent, 
Office  of  Comptbolleb  of  the  Tbeasuby, 

August  20, 1895. 

Sib:  I  am  in  receipt  of  yonrs  of  the  19th  instAnt,  inclosing 
an  accoont  of  the  American  Bell  Telephone  Company  of  Bos- 
ton, Mass.,  for  the  <*life  rental"  of  sixteen  hand  telephones 
and  sixteen  solid  back  transmitters,  at  $10  each  set;  total, 
$160.  You  ask  whether  yon  are  authorized  to  pay  said  ac- 
count. 

It  apx>earB  that  these  instruments  are  furnished  by  the 
American  Bell  Telephone  Company,  the  patentee,  for  the  use 
of  the  Government  of  the  United  States,  in  connection  with 
lines  owned  by  the  Government,  for  governmental  purposes 
only. 

The  only  objection  to  the  payment  that  is  suggested  is 
found  in  the  following  clause  of  section  3648  of  the  Bevised 
^Statutes: 

''And  in  all  cases  of  contracts  for  the  performance  of  any 
service,  or  the  delivery  of  articles  of  any  description,  for  the 
use  of  the  United  States,  payment  shall  not  exceed  the  value 
of  the  service  rendered  or  of  the  articles  delivered  previously 
to  such  payment." 

The  rental  of  these  instruments  is  clearly  not  a  service  withm 
the  meaning  of  that  section.  The  agreement  with  the  Bell 
Telephone  Company  is  one  for  the  use  of  a  patented  article 
which  they  deliver  and  for  which  use  during  the  life  of  the 
instrument,  or  of  the  patents,  tbey  are  to  receive  a  fixed  sum. 
The  agreement  of  the  telephone  company  is  entirely  completed 
upon  the  delivery  of  the  instruments  to  the  Government  with 
the  right  to  use  them  for  the  time  indicated.    There  is  noth- 
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ing,  therefore,  in  section  3648  of  the  Bevised  Statutes  wluch 
prohibits  the  payment  of  the  account. 

If  the  agreement  had  been  for  an  annual  or  other  periodical 
payment  as  rental  for  the  use  of  the  instruments  the  decision 
would  of  course  have  been  otherwise. 

Ton  are  therefore  authorized  to  pay  the  bill  of  the  American 
Bell  Telephone  Company  in  the  sum  of  $160. 

Respectfully,  yours,  R.  B.  Bowler. 

Comptroller. 
Mr.  F.  L.  Evans, 

Disbursing  Clerk^  Department  of  Agriculture. 


SUBSISTENCE    OF    SUPERINTENDENT    OF    COAST 
AND  GEODETIC  SURVEY  WHEN  IN  THE  FIELD. 

When  the  Superintendent  of  the  Coast  and  Geodetic  Survey  yisits  parties 
in  the  field,  the  chief  of  the  party  furnishing  him  with  subsistence  at 
his  own  expense  may  be  reimbursed  therefor  by  being  credited  in  his 
accounts  with  a  per  diem  allowance,  in  the  same  manner  as  such  per 
diem  commutation  could  be  paid  directly  to  the  Superintendent. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

August  20^  1895. 
8iE:  I  am  in  receipt,  by  your  reference,  of  a  letter  of  the  7th 
in8taiit,  from  the  Superintendent  of  the  Coast  and  Geodetic 
Survey,  in  which  he  submits  for  your  approval  the  following 
legalation : 

"Au  allowance  of  $2.50  per  diem  for  the  subsistence  of  the 
Superintendent,  when  ^irnished  by  them,  will  be  credited  to 
tlie  personal  accounts  of  chiefs  of  parties  by  the  disbursing 
agent  on  all  occasions  when  the  Superintendent  may  be  visit- 
iug  their  parties,  for  short  periods,  upon  his  tours  of  inspection 
and  examination.  The  disbursing  agent  will  advise  the  chiefs 
of  parties  as  to  the  amounts  and  the  disposition  made  of  the 
credits  accruing  to  them." 

You  ask  for  my  decision  nx>on  the  question  whether  such  an 
aUowance  to  be  so  credited  is  authorized. 

In  the  appropriation  for  the  field  work  of  the  Coast  and 
Geodetic  Survey  for  the  fiscal  year  1896  (act  of  March  2, 1896, 
28  Stat,  921)  is  found  the  following  clause: 

*^For  commutation  to  officers  of  the  field  force  while  on  field 
duty,  at  a  rate  to  be  fixed  by  the  Secretary  of  the  Treasury^ 
not  exceeding  two  dollars  and  fifty  cents  per  day  each.'' 
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Under  this  clause  you  are  authorized  to  fix  the  commntatioii 
of  the  Superintendent  while  on  field  duty  at  such  rate,  not 
exceeding  $2.50  per  day,  as  you  may  deem  proper.  Where  the 
chiefs  of  parties  maintain  a  pei-sonal  mesKS  and  subsist  the 
Superintendent  when  visiting  their  parties  they  may  be  given 
credit  in  their  personal  accounts  with  such  sum  as  you  may 
allow  for  the  Superintendent's  subsistence.  Such  an  arrange 
ment  is  practically  a  payment  to  the  Superintendent  of  the 
amount  of  his  commutation  and  a  purchase  by  him  of  his  sub- 
sistence from  the  chiefs  of  parties  who  furnish  the  actual 
subsistence  at  their  own  expense.  This  is  carried  out  as  con- 
templated by  the  proposed  regulation  simply  as  a  matter  of 
convenience  in  keeping  accounts,  to  which  there  is  no  objection. 
Respectfully,  yours, 

R.  B.  Bowler, 

Comptroller. 

The  Secretary  op  the  Treasury. 


CONSTRUCTION  OF  ACT  OF  MARCH  2,  1895,  TO  PAY 
AMOUNT  DUE  ON  PURCHASE  OP  STEAMERS  DE 
SOTO  AND  BIENVILLE. 

Section  3480  of  the  Revised  Statates  does  not  prohibit  the  payment  of 
claims  accruing  since  April  13,  1861.  When  Congress  has  specifically 
appropriated  money  for  the  payment  of  such  a  claim  in  favor  of  persons 
living  in  the  States  in  rebellion ,  payment  thereof  may  be  made,  as  the 
case  of  Chesapeake  and  Ohio  Bailroad  Company  v.  United  SUtU*  (20  C. 
Cls.  R.,  49)  does  not  apply. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

Augu9t  23 J 1895. 
The  Auditor  for  the  Navy  Department  having  made  an  origi- 
nal construction  of  the  act  of  March  2, 1895  (28  Stat,  842),  pro- 
viding for  the  payment  of  the  unpaid  balance  on  account  of  the 
purchase  of  the  steamers  De  Soto  and  Bienville,  transmitted 
his  decision  tbereon  to  the  Comptroller  for  his  approval,  disap- 
proval, or  modification.    Said  decision  is  as  follows: 

^'By  an  act  of  Congress  approved  July  18,  1861  (12  Stat., 
267),  an  appropriation  was  made  'for  the  charter  of  vessels, 
their  purchase,  fitting  for  war  service,  reservations  due  on 
existing  contracts,  the  fitting  out  of  the  ships  of  war,  tiiree 
million  eight  hundred  and  sixty-six  thousand  dollars.' 
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'<  Under  this  appropriation^  on  Angast  29,  1861,  by  ap- 
proval of  the  then  Secretary  of  the  Navy,  the  steamships 
BimviUe  and  De  Soto  were  purchased  from  the  New  York  and 
New  Orleans  Steamship  Company  for  the  sum  of  $322,500. 

"On  the  10th  of  September,  1861,  by  order  of  the  Acting 
Secretary  of  the  Navy,  it  was  directed  that  in  paying  for  the 
above  vessels  the  Navy  agent  should  withhold  the  amount 
owned  by  the  following  individuals,  viz : 


Shares. 

LtBogart 1 5 

George  A.  TathiU 5 

J.  CampbeU,  estate  of 5 

H.  8.  Hegley ,  for  B.  B.  MobUe ...      5 
B.  Sarris 5 


Shares. 

W.H.«Hallett 2 

Robert  W.HaUett 2 

Kenelon  H.  Lewis 6 

John  Edwin 5 

Jas.  D.  BuUock 10 


<<By  the  terms  of  this  order,  51  shares,  amounting  in  value 
to  $45,687.33,  were  reserved  from  the  total  amount  to  be  paid. 
Upon  the  51  shares  the  Navy  Department  was  'willing  to  pay 
5  per  cent,  to  cover  any  outstanding  bills,  say  $2,284.36,  leav- 
ing the  amount  retained,  $43,404.17;  amount  to  be  paid, 
$279,095.83.^ 

'*0n  the  11th  of  September,  1861,  that  sum  ($279,095.83)  was 
paid  by  the  naval  agent  at  New  York  to  the  president  of  the 
Kew  York  and  New  Orleans  Steamship  Company,  as  per 
receipt  on  file,  leaving  for  future  payment  the  said  sum  of 
143,404.17. 

"The  appropriation  was  exhausted,  and  no  portion  of  the 
above  amount  was  ever  paid,  nor  was  any  application  for  its 
payment  ever  made  until  the  date  hereinafter  set  forth. 

"To  enable  a  complainant  to  recover,  under  the  above  state 
of  facts,  any  portion  of  the  sum  so  as  above  set  forth  in  an 
action  at  law,  it  would  have  been  necessary  to  have  proceeded 
in  accordance  with  the  provisions  of  sections  1072  and  1074  of 
the  Eevised  Statutes. 

"By  an  act  of  Congress,  approved  March  2, 1896  (28  Stat., 
842),  making  appropriations  for  the  naval  service  for  the  fiscal 
year  ending  June  30, 1896,  and  for  other  purposes,  there  was 
appropriated — 

"  *To  pay  to  the  parties  who  may  be  found  entitled  to  receive 
the  same  any  balance  that  may  be  due  and  unpaid  on  account 
of  the  purchase  money  of  the  steamers  Be  Soto  and  Bienvilley 
purchased  by  the  United  States  from  the  New  York  and  New 
Orleans  Steamship  Company,  by  authority  of  an  act  of  Con- 
gress approved  July  eighteenth,  eighteen  hundred  and  sixty- 
one,  forty-one  thousand  seven  hundred  and  one  dollars  and 
ninety-five  cents.' 

"Mr.  Pasco,  from  the  Committee  on  Claims  of  the  Senate,  in 
Beport  No.  1010,  Fifty-third  Congress,  third  session,  reported 
as  follows: 

"*ln  August,  1861,  the  Secretary  of  the  Navy,  by  authority 
of  an  act  of  Congress  approved  July  18, 1861,  entered  into  a 
contract  with  the  New  York  and  New  Orleans  Steamship  Com- 
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pany  for  the  purchase  of  two  steamships,  the  De  Soto  and  Bien- 
ville. Some  of  the  shai-eholders  lived  at  the  North  and  others 
in  the  Southern  States,  by  whose  legislatures  ordinances  of 
secession  had  been  passed.  The  former  received  their  shares 
of  the  purchase  money,  the  latter  did  not.  Their  part  of  the 
money  was  withheld  from  them  subject  to  the  ftiture  action  of 
the  Government,  and  is  still  in  the  Treasury.  So  far  as  the 
committee  have  been  able  to  ascertain,  no  further  action  has 
ever  been  taken,  either  by  proceedings  in  condemnatien  or  by 
payment  to  the  proper  owners.  And  the  simple  question  is 
presented  whether  the  United  States  shall  carry  out  the  con- 
tract and  pay  the  balance  due  for  the  ships,  or  whether  the 
residue  of  the  stockholders  at  the  time  in  States  that  had 
seceded  or  attempted  to  do  so  is  a  sufficient  reason  why  the 
money  should  be  treated  as  forfeited.  The  original  appropria- 
tion tor  purchases  under  the  act  referred  to  was  exhausted 
many  years  ago,  and  a  new  appropriation  must  be  made  before 
the  parties  interested  can  be  paid.' 

" '  The  record  before  the  committee  shows  that  the  United 
States  agreed  to  pay  9322,500  for  the  ships  and  that  there  were 
360  shares  of  stock.  Three  hundred  and  nine  of  the  share.- 
holders  were  settled  with  in  full.  The  remaining  51  shares 
belonged  to  Southern  holders,  and  5  per  cent  of  the  amount  due 
them  was  paid  with  the  amount  due  to  Northern  holders,  so  as 
to  cover  any  outstanding  bills  due  by  the  company.  The  bal- 
ance of  95  per  cent  due  these  shareholders,  amounting,  accord- 
ing to  the  statement  from  the  Navy  Department,  to  $43,404.17, 
was  retained  by  the  Government. 

^^  ^  It  appears  that  49  of  these  shares  belonged  to  the  follow- 
ing shareholders,  and  the  shares  and  amounts  to  which  each  is 
entitled,  according  to  the  report  from  the  Navy  Department, 
are  as  follows : 


W.Bogart 6  #4,256.31 

George  A.  Tn thill 5  4,255.31 

J.  Campbell,  estate  of 5  4,255.31 

H.S.Hegley,  for  Mobile  Bunk 5  4,255.31 

B.S»rvee 5  4,255.31 

Wra.  H.  Hallett 2  1,702.08 

Kobert  W.  Hallett 2  l,70i08 

Kenelon  H.Lewis 5  4,255.31 

John  Erwin 5  4,255.31 

Jae.D.BaUock 10  8,510.62 


Total 48      41,701.96 


<^<The  record  is  silent  as  to  the  ownership  of  the  other  2 
shares,  and  the  proposed  amendment  does  not  suggest  any 
action  with  reference  thereto. 

'**The  amendment  before  the  committee  provides  for  the 
payment  of  these  several  amounts  to  the  original  stockholders, 
but  there  is  no  evidence  before  the  committee  to  show  that 
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they  are  still  living  and  that  each  one  still  retains  his  owner- 
ship in  the  shares  belonging  to  him  and  has  not  disposed  of 
them  by  sale,  transfer,  or  otherwise.  If  an  appropriation  is 
made,  it  shonld  be  provided  that  whatever  money  is  properly 
due  shonld  be  paid  to  the  persons  that  are  actually  entitled 
to  it. 

<^^The  forms  of  the  amendment  shonld  be  changed  so  as 
to  effect  this  purpose,  and  the  following  substitute  is  recom- 
mended in  place  of  that  referred  to  the  committee.  [Here 
follows  the  proposed  amendment.]  This  amount  is  justly  due 
to  these  parties,  and,  believing  that  it  should  be  paid,  the  com- 
mittee report  it  back  to  the  Senate  as  amended  with  a  favor- 
able recommendation.' 

"The  appropriation  amended  in  accordance  with  the  report 
of  the  committee  was  passed.  No  restriction  was  placed  on 
the  payment  of  the  amounts  other  than  as  is  set  forth  in  the 
said  report. 

"Application  under  the  act  (March  2, 1895)  has  been  made 
for  the  payment  of  the  following  shares : 


Gtorise  A.  TnthiU  . 
Bobert  W.  HaUett . 


Shares.  Amount. 


$4,265.31 
1,702.08 


"On  the  2d  of  March,  1867,  Congress  passed  a  *joint  resolu- 
tion prohibiting  payment  by  any  officer  of  the  Government  to 
any  person  not  known  to  have  been  opposed  to  the  rebellion 
and  in  favor  of  the  suppression.'  (14  Stat.,  571.)  That  resolu- 
tion is  now  embodied  in  section  3480,  Revised  Statutes,  page 
689. 

"The  question  is  presented  as  to  the  operation  of  said  section 
in  prevention  of  the  payment  of  the  claims  now  presented  under 
the  appropriation  act  of  March  2, 1895. 

"The  original  resolution  of  March  2, 1867,  contains  the  fol- 
lowing language : 

•  •  *  «t  4  That  until  otherwise  ordered,  it  shall  be  unlawful 
for  any  officer  of  the  United  States  Government  to  pay  any 
account,  claims,  or  demand  against  said  Government  which 
accrued  or  existed  prior  to  the  thirteenth  day  of  April,  A.  D. 
eighteen  hundred  and  sixty-one,  in  favor  of  any  person  who 
promoted,  encouraged,  or  in  any  manner  sustained  the  late 
rebellion;  or  in  favor  of  any  person  who,  during  said  rebellion, 
was  not  known  to  be  opposed  thereto,  and  distinctly  in  favor 
of  its  suppression.'    •    *    ♦ 

"It is  to  be  observed,  first,  that  Congress  reserved  the  right 
in  the  fdture  to  make  any  further  order  in  regard  to  payment 
of  the  class  of  claims  described  in  the  resolution  that  might 
seem  advisable,  and,  secondly,  that  the  unlawful  account, 
claim,  or  demand  against  the  Government  must  have  accrued 
or  existed  prior  to  the  13th  day  of  April,  1861. 
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<<  The  Court  of  Claims,  in  the  case  of  The  Chesapeake  amd 
Ohio  Railroad  Company  v.  The  United  States  (decided  Febmaiy 
2,  1885),  vol.  20,  page  49,  decided  that^ 

"'The  act  2d  March,  1867  (Rev.  Stat.,  sec.  3480),  expressly 
prohibits  the  Executive  officers  from  pay  lug  claims  which 
existed  prior  to  the  war  in  favor  of  persons  who  promoted  or 
encouraged  the  late  rebellion,  and  by  implication  prohibits 
them  from  paying  claims  which  originated  alter  the  war  began.^ 

"The  court,  in  deciding  the  case,  uses  the  following  lan- 
guage (p.  68j : 

"'It  can  not  be  supposed  that  Congress  would  prohibit 
Government  officers  from  paying  claims  existing  prior  to  the 
beginning  of  the  war  in  favor  of  citizens  who  were  loyal  when 
the  claim  accrued,  although  they  subsequently  became  involved 
in  the  rebellion,  and  still  leave  such  officers  at  liberty  to  pay 
claims  which  originated  after  the  war  began.  This  enactment 
must  be  considered  an  implied  affirmation  that  the  war  began 
when  Fort  Sumter  was  tired  upon,  AprU  12, 1801,  and  that  the 
payment  of  all  claims  originating  after  that  date  was  prohib- 
ited by  the  rules  of  war.' 

"Without  questioning  the  conclusion  reached  by  the  court 
upon  the  case  as  presented,  or  as  to  the  extension  of  section 
3480  beyond  the  express  terms  of  the  act  itself,  it  is  my  judg- 
ment that  said  section  can  have  no  application  to  the  payment 
of  the  claims  now  under  examination. 

"Whatever  may  have  been  the  law  or  the  intention  of  Con- 
gress in  withholding  the  payment  of  the  shares,  it  is  clear 
that  Congress,  having  in  view  said  section  3480,  subsequently 
made  other  and  positive  direction  for  the  payment  of  said 
share. 

"This  latter  act  (March  2, 1895)  makes  a  different  provision 
on  the  same  subject.  It  is  incompatible  with  the  former  act 
and  is  repugnant  to  it,  and,  under  the  settled  rules  of  constmc- 
tion,  is  a  repeal  of  the  former  provisions  of  the  law  in  regard 
to  the  payment  of  the  claims  now  presented. 

*  #  ♦  u  i  3Qt  a  statute  may  have  the  effect  to  repeal  a 
former  statute,  or  some  provision  of  it,  though  it  be  silent  on 
the  subject  of  repeal.  In  such  cases,  repeal  is  inferred  from 
necessity,  if  there  be  such  conflict  that  the  old  and  the  new 
statutes  can  not  stand  together.'  ♦  •  •  (Sutherland  on 
Stat.  Con.,  sees.  137, 138.) 

"This  doctrine  is  recognized  in  134  U.  S.,  200. 

"  'An  implied  repeal  results  from  some  enactment  the  terms 
and  necessary  operation  of  which  can  not  be  harmonized  with 
the  terms  and  necessary  effect  of  an  earlier  act.  In  such  case 
the  later  law  prevails  as  the  last  expression  of  the  legislative 
will.  Therefore,  the  former  law  is  constructively  repealed, 
since  it  can  not  be  supposed  that  the  law-making  power  intends 
to  enact  or  continue  in  force  laws  which  are  contradictions. 
The  repugnancy  being  ascertained  the  later  act  or  provision  in 
date  or  position  has  full  force  and  displaces  by  repeal  what- 
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ever  in  the  precedent  law  is  inconsistent  with  it.'  (Id,,  sec. 
138.) 

"*•  <  If  two  inconsistent  acts  be  passed  at  different  times,  the 
last  [said  the  Master  of  the  Bolls]  is  to  be  obeyed,  and  if  obe- 
dience can  not  be  observed  without  derogating  from  the  first 
it  is  the  first  must  give  way.  Every  act  of  Parliament  must  be 
consldereil  with  reference  to  the  state  of  law  subsisting  when 
it  came  into  operation,  and  where  it  is  to  be  applied;  it  can  not 
otherwise  be  rationally  construed.  Every  act  is  made  either 
for  the  purpose  of  making  a  change  in  the  law,  or  for  the  pur- 
pose of  better  declaring  the  law,  and  its  operation  is  not  to 
be  imx>eded  by  the  mere  fact  that  it  is  inconsistent  with  some 
previous  enactment.'    (Dwarris  on  Statutes,  p.  155.) 

^^The  authorities  are  numerous  in  support  of  the  proposition 
advanced  by  these  text  writers. 

"In  HuMll  V.  United  States  (16  0.  Cls.  R.,  563)  the  court 
recognizes  this  doctrine  in  very  emphatic  terms^  and  in  my 
judgment  fully  supports  the  conclusion  reached  m  this  case. 
On  page  565  it  says : 

"^  Every  appropriation  for  the  payment  of  a  particular 
demand,  or  a  class  of  demands,  necessarily  involves  and  in- 
cludes the  recognition  by  Congress  of  the  legality  and  justice 
of  each  demafid,  and  is  equivalent  to  an  express  mandate  to 
the  Treasury  oflScers  to  pay  it.  This  recognition  is  not  affected 
by  any  previous  adverse  action  of  Congress,  for  the  last  expres- 
sion by  that  body  supersedes  all  such  previous  action.' 

"I  have  concluded  that  section  3480  has  no  application  to 
the  payment  of  the  claims  now  presented,  and  hence  have 
allowed  the  same. 

"In  accordance  with  the  law  in  that  behalf  I  hereby  refer 
the  same  to  you  for  your  action. 

"  1  forward  herewith  the  original  papers.'' 

The  construction  placed  by  the  Auditor  for  the  Navy  Depart- 
ment upon  the  appropriation  contained  in  the  act  of  March  2^ 
1895  (28  Stat,  842),  that  payment  is  authorized  to  be  made 
notwithstanding  the  provisions  of  section  3480,  Eevised  Stat- 
utes, or  the  decision  of  the  Court  of  Claims  in  the  case  of  The 
Okesapeake  and  Ohio  Railroad  Company  v.  United  States  (20  0. 
Gls.  B.,  49),  is  hereby  approved  for  the  reasons  stated  by  him 
in  the  foregoing  opinion. 

K.  B.  BOWLBB, 

Comptroller. 
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SALARIES    OP    ASSISTANT    PROFESSORS    AT    THE 
NAVAL  ACADEMY. 

The  disbnning  officer  is  aathorized  to  pay  the  assistant  professors  at  the 
Naval  Academy  only  at  the  rates  indicated  by  the  annual  salaries 
appropriated  for  their  services,  leaving  the  claims  of  such  as  have 
served  five  years  for  the  difference  between  their  pay  and  that  of  a 
professor  to  be  adjusted  by  the  accounting  officers  and  reported  to  Con- 
gress for  appropriation. 

Tbeasuby  Depabtment, 
Office  of  Comptroller  of  the  Treasury, 

Avgust  24,  1895. 

SiB:  I  am  in  receipt  of  your  letter  of  the  Slst  ultimo,  in  which 
you  ask  in  what  manner  you  can  obtain  necessary  funds  to  pay 
the  assistant  professors  at  the  Naval  Academy  who  are  entitled 
under  the  act  of  March  2, 1895,  to  the  pay  of  professors. 

In  said  act  of  March  2, 1895  (28  Stat.,  837),  is  the  foUowing 
clause:  ^^Any  assistant  professor  at  the  Naval  Academy  who 
has  served  as  such  for  five  years  shall  have  the  title  and  pay  of 
a  professor." 

Under  that  provision  all  assistant  professors  who  have  served* 
the  required  period  are  entitled  to  tbe  extra  pay.  The  appro- 
priation contained  in  the  same  act  is  as  follows : 

^'Two  professors  (assistants),  namely,  one  of  French  and 
Spanish  and  one  of  English  studies,  history,  and  law,  at  two 
thousand  two  hundred  dollars  each;  five  assistant  profes- 
sors, namely,  one  of  English  studies,  history,  and  law,  three  of 
French,  and  one  of  drawing,  at  one  thousand  eight  hundred 
dollars  each." 

You  are,  under  this  appropriation,  authorized  to  pay  only 
the  amounts  named  to  each  professor,  leaving  the  additional 
amount  in  each  case  to  make  the  pay  equal  to  that  of  a  profes- 
sor for  settlement  by  the  accounting  officers  until  Congress 
shall  have  made  the  necessary  appropriations.  While  the  as- 
sistant professors  have  valid  claims  against  the  United  States 
for  the  difference  in  pay,  there  is  now  no  appropriation  avail- 
able for  their  payment. 

Bespectftilly,  yours,  E.  B.  Bowles, 

Comptroller, 
Pay  Director  Thomas  T.  Caswell,  U.  S.  N., 

Naval  Academyy  Annapolis,  Md. 
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PAYMENT  FOR   CLOTHING   FURNISHED   NATY 
PRISONER. 

When  an  enlisted  man  of  the  Navy  is  sentenced  to  forfeit  while  imprisoned 
all  paj  excepting  $3  per  mouth,  the  expense  of  necessary  clothing 
fximished  to  him  while  so  confined  is  not  to  he  charged  to  said  allow- 
ance of  $3  per  month,  hut  is  payable  from  the  appropriation  for  expenses 
of  prisoners  and  prisons. 

Treasury  Department, 
Office  op  Comptroller  op  the  Treasury, 

August  26j  1895. 

SiB:  I  am  in  receipt  of  yours  of  tbe  15th  instaut,  stating  that 
William  J.  Andrus,  machinist,  United  States  Navy,  recently 
tried  by  a  general  court-martial  for  desertion,  was  sentenced 
to  lose  all  pay  that  might  become  due  him  during  confinement 
except  93  per  month  and  925  to  be  paid  at  discharge,  and  that 
it  had  been  found  necessary  to  supply  Andrus  with  a  quantity 
of  clothing  amounting  to  $16.33.  You  ask  whether  the  value 
of  said  clothing  is  to  be  charged  against  the  $3  per  month 
allowed  him  for  necessary  prison  expenses. 

This  question  seems  to  have  been  practically  determined  by 
Mr.  Gilkeson  while  Second  Comptroller,  on  March  8,  1893, 
under  United  States  Navy  Eegulations,  article  1230,  which 
provides: 

"In  the  event  of  an  enlisted  man  of  the  Navy  being  sentenced 
by  court-martial  to  confinement  with  loss  of  pjiy,  such  sentence 
shall  not  deprive  him  of  such  articles  of  clothing  and  small 
stores  as  may  be  deemed  necessary  for  his  health  and  comfort 
by  the  commanding  officer  of  the  ship  or  barracks  where  he 
^ay  be  confined.'' 

^retary  Tracy,  on  February  3, 1893^  addressed  a  letter  to 
tb6  Commandant  of  the  navy-yard  at  Boston  in  regard  to  a 
geaman  then  in  prison  at  that  yard,  in  which  he  decided  that — 

"The  hospital  dues  of  a  prisoner  who  is  sentenced  to  forfeit 
all  pay  except  a  certain  sum  for  necessary  prison  expenses 
are  to  be  paid  out  of  the  sum  forfeited,  and  not  out  of  the 
amount  allowed  for  necessary  prison  expenses;  also  that  such 
articles  of  clothing  as  are  deemed  necessary  for  his  health  and 
comfort  are  to  be  ^mished  him  upon  requisition,  and  paid  for 
from  the  appropriation  *  Pay,  miscellaneous,  expenses  of  prison- 
ers and  prisons'" — 

upon  receipt  of  which  the  paymaster,  MacMahon,  asked  the 
Comptroller  for  his  decision  upon  the  following  question : 

"Does  the  clause  in  the  inclosed  'who  is  sentenced  to  lose  all 
pay'  absolve  those  who  were  transferred  here  with  a  balance 
due  them  from  paying  for  clothing  which  they  may  need?" 
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Upon  tbat  letter  Comptroller  Gilkeson  made  the  following 
indoraement : 

<<I  am  of  opinion  that  where  enlisted  men  of  the  Navy  are 
serving  oat  a  sentence,  and  are  transferred  with  a  balance 
dne  and  unpaid  (unless  the  same  shall  have  been  forfeited  by 
desertion,  or  by  sentence  of  the  court-martial),  the  expenses  of 
clotbiu^  and  small  stores,  issued  to  them  for  their  health  and 
comfort,  should  be  charged  against  such  balance.  But  where 
there  is  no  balance  standing  to  their  credit,  then  the  expenses 
for  clothing  and  small  stores  can  properly  be  charged  to  the 
appropriation  «Exi)enses  of  *  ♦  *  prisoners  and  prisons,' 
under  head  of  appropriation  *Pay,  miscellaneous,'  as  indicated 
in  the  letter  of  the  Secretary  of  the  Navy. 

"With  a  view  to  avoid  any  mistake  in  charging  expenditures 
to  'Pay,  miscellaneous,'  the  expenditures  should  be  made  out 
on  a  public  voucher  in  the  same  manner  as  other  expenditares 
which  are  payable  from  that  appropriation." 

In  the  opinion  of  Comptroller  Gilkeson  I  Qoncur;  therefore 
the  cost  of  the  clothing,  amounting  to  $16.33,  supplied  to 
Andrus  is  not  to  be  charged  against  the  $3  per  month  allowed 
him  for  necessary  prison  expenses,  but  is  to  be  charged  to  the 
appropriation  "Pay,  miscellaneous,"  under  the  item  therein  for 
"Expenses  of  •  ♦  •  prisoners  and  prisons." 
Respectfully,  yours, 

R.  B.  Bowler, 

Comptroller. 
HsimY  C.  Machette, 

PaymcLster^  United  States  Navy^ 

XT,  8.  B,  8.  Independencej  Mare  Island^  Cal. 


PRESENTATION  OF  DIPLOMAS  BY  BOARD  OP  LADY 
MANAGERS  OP  THE  WORLD'S  COLUMBIAN  COM- 
MISSION. 

The  joint  resolution  of  December  15,  1893,  conferring  upon  the  Board  of 
Lady  Managers  of  the  World's  Columbian  Commission  authority  to 
present  diplomas  of  honorable  mention  to  designers,  inventors,  and 
expert  artisans,  requires  that  all  expeones  connected  therewith,  includ- 
ing the  preparation  and  delivery  of  diplomas,  shall  be  paid  only  firom 
the  appropriation  therein  provided. 

Treasuky  Department, 
Office  op  Comptroller  of  the  Treasitey, 

August  27,  1895. 
SiB:   I  am  in  receipt  of  yours  of  August  26,  calling  my 
attention  to  the  ^<  Joint  resolution  conferring  diplomas  upon 
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desigDers,  inventors,  and  expert  artisans/'  approved  December 
15j  1893  (28  Stat.,  575).    That  resolution  provides : 

"That  a  diploma  of  honorable  mention  may  be  conferred 

upon  designers,  inventors,   and  expert  artisans  who  have 

assisted  in  the  production  and  perfection  of  such  exhibits  as 

are  awarded  diplomas  in  the  World's  Columbian  Exposition 

or  are  formally  commended  by  the  Director-General  thereof; 

and  authority  is  hereby  given  to  the  Board  of  Lady  Managers 

of  the  World's  Columbian  Commission  to  present  said  diplomas 

of  honorable  mention  to  said  designers,  inventors,  and  expert 

artisans,   ♦    *    *    the  aggregate  expense  thereof  not  to  exceed 

five  thousand  dollars,  to  be  paid  from  the  sum  of  one  hundred 

thousand  dollars  appropriated  by  an  act  approved  March  third, 

eighteen  hundred  and  ninety-three,  making  appropriations  for 

the  sundry  civil  expenses  of  the  Government  for  the  fiscal  year 

ending  June  thirtieth,  eighteen  hundred  and  ninety- four,  and 

for  other  purposes.''    •    #    • 

You  state  that  the  Board  of  Lady  Managers  hold  that  the 
^iJjy  expenditures  necessarily  chargeable  under  this  joint  reso- 
lution are  those  for  designing,  engraving,  and   printing  the 
%k)n)as  of  honorable  mention,  and  that  all  other  expenses 
^Oi*  Wrappers,  mailing  tubes,  etc.,  for  use  in  forwarding  the 
"'plonaas  to  the  persons  entitled  thereto,  and  other  incidental 
^^Penses  connected  therewith,  should  be  paid  from  the  general 
appropriation  for  the  Board  of  Lady  Managers,  notwithstand- 
^^S  th©  $5,000  limitation  contained  in  the  joint  resolution,  and 
*8t  for  my  decision  upon  said  question,  as  the  amount  expended 
"y  the  Board  of  Lady  Managers  exceeds  the  total  of  $5,000. 

■*^e  joint  resolution  above  quoted  i)rovides  that  diplomas 
^*y  be  "conferred,"  and  grants  authority  to  the  Board  of  Lady 
^^^gers  of  the  World's  Columbian  Commission  to  "present'' 
said  diplomas^  "the  aggregate  expense  thereof  not  to  exceed 
'^>OOo."  I  am  clearly  of  the  opinion  that  it  was  the  intention 
^  Congress  to  require  all  the  expenses  necessary  to  "confer" 
*tt<l  ^c  present"  these  diplomas,  which  would  include  the  ex- 
JJ^^^  of  forwarding  the  diplomas  to  the  persons  entitled 
IWeto,  to  be  kept  within  the  limit  of  $5,000,  indicated  in  the 
j^^^t  resolution;  therefore,  that  sum  can  not  be  exceeded  for 
^^B  purposes. 

EespectfaHy,  yours,  K.  B.  Bowler, 

Comptroller. 
^e  Sbobbtabt  of  the  Teeasuby. 
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m  RE  CLAIM  OF  GIACINTO  LICARIONE,  LATE  MUSI- 
CLACf  U.  S.  MARINE  CORPS,  FOR  PAY  BETWEEN 
DATE  OF  EXPIRATION  OF  ENLISTMENT  AJSD 
RECEIPT  OF  DISCHARGE. 

An  unlisted  man  remains  in  the  service  until  receipt  of  his  discharge,  or 
until  such  action  is  taken  as  will  render  him  legally  chargeable  with 
notice  thereof,  notwithstanding  the  expiration  of  his  term  of  enlist- 
ment during  his  absence  on  a  furlough  granted  at  his  own  request. 

Tbbasttbt  Dbpabtmbnt, 

OFFIOE  OF  COMPTBOLLEB  OF  THS  TBEASTJBY, 

Auffust  31j  1895. 
The  claimant  appeals  from  the  decision  of  the  Auditor  for 
the  Navy  Department  of  July  10, 1895,  which  reads  as  follows : 

^<  Your  claim  for  arrears  of  pay  has  been  disallowed  for  the 
reason  that  it  appears  from  a  letter  from  the  commandant 
of  the  Marine  Corps  that  you  were  notified  that  your  term  of 
enlistment  would  expire  April  7, 1895,  but  that  you  preferred 
to  go  with  the  band  on  its  concert  tour  rather  than  remain 
here  and  receive  your  discharge  at  the  date  of  the  expiration 
of  your  term  of  enlistment." 

The  indorsement  of  First  Lieutenant  Pendleton  states  that — 

"  Musician  Licarione  was  on  furlough  with  the  band.  United 
States  Marine  Corps,  from  March  25  to  May  5,  this  year. 
Before  leaving  he  was  notified  that  his  term  of  enlistment  would 
expire  April  7,  and  that  it  was  doubtful  whether  he  would  be 
entitled  to  any  pay  for  serving  overtime,  in  case  he  did  not 
return  in  time  to  receive  his  discharge." 

It  appears  by  the  letter  of  Major  Goodloe,  paymaster.  United 
States  Marine  Corps,  of  May  25, 1895,  that  it  was  "  deemed 
advisable  to  withhold  the  pay  of  Musician  Licarione  for  the 
'overtime,'  and  he  was  instructed  to  submit  a  claim  to  your 
of&ce  for  same."  The  reason  given  for  so  withholding  the  pay 
is  that  this  claim  was  analagous  to  that  of  a  man  in  hospitsd 
remaining  after  the  expiration  of  his  term  of  enlistment,  for 
the  sole  convenience  and  benefit  of  the  man  concerned,  in 
accordance  with  paragraph  5,  article  831,  Navy  Regulations, 
1893. 

In  this  view  I  do  not  concur.  It  does  not  appear  that  the 
claimant  was  directed  to  return  to  receive  his  discharge  at  the 
expiration  of  his  term  of  enlistment,  and  it  is  evident  that 
there  was  no  concealment  of  his  whereabouts  m  accompanymg 
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the  Marine  Band  upon  its  concert  tour  which  would  have  pre- 
vented his  discharge  being  sent  to  him  from  headquarters,  the 
receipt  of  which  would  have  terminated  his  service.  It  was 
therefore  due  tp  no  fault  or  laches  on  the  part  of  the  claimant 
that  he  did  not  receive  the  formal  discharge  necessary  to  sever 
his  connection  as  an  enlisted  man  in  the  Marine  Corps,  but  his 
status  continued  because  his  superiors  did  not  see  that  his 
discharge  was  delivered  to  him  at  the  expiration  of  his  five 
years'  enlistment,  to  wit,  on  April  7, 1895. 

It  is  well  settled  that  until  a  soldier's  discharge  is  issued 
and  delivered  to  him,  or  until  such  action  is  taken  as  to  make 
him  legally  chargeable  with  notice  of  his  discharge,  he  remains 
in  the  service  and  is  entitled  to  all  the  emoluments  arismg 
therefrom,  unless  they  are  forfeited  in  pursuance  of  law  or  by 
a  sentence  of  a  court-martiaL  If  the  discharge  had  been 
issued  and  delivered,  or  mailed  to  its  proper  address,  he  would 
haye  become  legally  chargeable  with  notice  if  the  failure  to 
receive  it  arose  from  his  own  fault;  but  until  the  discharge,  or 
something  equivalent  thereto,  has  been  duly  issued  the  en-. 
listed  man  can  not  be  charged  with  notice  of  the  same.  From 
the  discharge  in  this  case  it  appears  that  the  same  was  not 
signed  by  the  commandant  until  May  6, 1895,  and  that  it  was 
delivered  on  the  same  date. 

In  Allstaedt  v.  United  States  (3  G.  01s.  B.,  284)  it  was  held 
that  an  officer's  right  to  pay  to  the  date  of  his  actual  discharge 
can  not  be  defeated  by  an  order  of  the  War  Department  di- 
recting him  to  be  mustered  out  and  discharged  as  of  a  prior 
day,  notwithstanding  the  fact  that  his  term  of  service  was 
extended  by  a  leave  of  absence  granted  at  his  own  request. 

The  Auditor's  decision  is  therefore  reversed  and  the  account 
is  restated  in  accordance  with  this  opinion. 

Edw.  a.  Bowbbs, 
Assistant  Comptroller. 


SALAJEtY  OF  MEMBEE  OP  WORLD'S  COLUMBIAN 
COMMISSION  AS  "AUDITOR''  FOR  THE  COM- 
MISSION. 

The  executive  committee  of  the  World's  Colombian  Commission,  havings 
the  powers  of  the  Commission  when  that  body  was  not  in  session, 
was  not  authorized  to  create  and  fill  the  office  of  auditor  when  such 
office  could  not  have  been  created  by  the  Commission  itself  except  by 
an  amendment  to  the  by-laws  on  a  two-thirds  vote. 
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Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

September  4,  1695. 

Sir:  In  yours  of  the  26th  March  you  inclose  a  voucher  in 
favor  of  Hon.  James  D.  Butt,  a  member  of  the  World's  Colaia- 
bian  Commission  from  West  Virginia,  for  salary  at  the  rate  of 
$6  per  day,  claimed  to  be  due  him  as  an  ^^  auditor"  of  tbe 
World's  Columbian  Commission,  payable  from  the  appropri- 
ation <<  Expenses,  committee  on  awards.  World's  Colambian 
Oommission  (reimbursable)."  You  ask  whether  the  same  can 
properly  be  paid  from  the  appropriation  above  mentioned. 

An  examination  of  the  voucher  and  of  other  papers  inclosed 
with  your  communicatioor  shows  that  the  compensation  claimed 
is  for  services  rendered  from  September  1, 1893,  to  January 
15, 1894;  that  Mr.  Butt's  claim  is  founded  upon  the  action  of 
the  executive  committee  of  the  World's  Columbian  Commissicm 
at  a  session  held  September  28, 1893,  in  which  it  was  resolved 
that  James  D.  Butt  and  Charles  K.  Holliday,  jr.,  formerly 
.  members  of  a  subcommittee  of  the  committer  on  audit  of  the 
Commission, "  be,  and  are  hereby,  created  officers  of  the  World's 
Columbian  Commission.  The  title  of  said  subcommittee  shall 
be  *  Auditors  of  the  World's  Columbian  Commission.' "  It  ^ras 
ftirtber  resolved — 

"  That  each  of  the  said  auditors  of  the  World's  Columbian 
Commission  shall  be  paid  the  sum  of  il2  per  day  for  his  services, 
to  be  apportioned  as  follows : 

^<  Six  dollars  a  day  each,  chargeable  to  the  appropriation  of 
the  World's  Columbian  Commission  as  already  allowed  for 
subsistence  of  Commissioners,  and  C6  a  day  each,  chargeable 
to  the  appropriation  of  the  committee  on  awards,  made  by 
Congress  and  approved  March  3, 1893  (reimbursable),  for  the 
payment  of  judges,  examiners,  etc.;  and  be  it  further 

'^Resolvedj  That  said  *  additional  compensation,'  or  the  amount 
chargeable  to  the  appropriation  of  the  committee  on  awards 
made  by  Congress  and  approved  March  3, 1893  (reimbursable), 
for  tbe  payment  of  judges,  examiners,  etc.,  shall  take  efifect 
September  1, 1893." 

Article  4  of  the  by-laws  of  the  World's  Columbian  Conoi- 
mission  is  entitled  ^^  Officers  of  the  Commission,"  and  provides 
for  a  president,  five  vice-presidents,  a  secretary,  a  director- 
general,  and  a  board  of  lady  managers. 

Article  15,  entitled  "Salaries  of  oflicers,''  prescibes  the 
salary  of  the  president,  the  secretary,  and  the  director- general, 
and  does  not  provide  salaries  for  any  other  officers. 
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Article  10,  entitled  ^^  I>epartment8  aud  standing  committees,.^ 
provides  for  a  ^^Comnnttee  on  auditing,  consisting  of  four 
Commissioners — 

^<Who  shall  examine  and  pass  upon  all  claims  or  vouchers 
properly  chargeable  against  the  sums  of  money  appropriated 
by  the  Congress  of  the  United  States,  from  time  to  time,  to 
the  World's  Columbian  Commission,  other  than  the  per  diem 
and  expenses  of  Commissioners,  the  salaries  of  officers  which 
are  fixed  by  the  law,  the  by^lawsof  the  Commissioo,  or  the 
aothority  of  the  Commission,  its  executive  committee,  or  bowrd 
of  reference  and  control." 

Article  5,  entitled  ^^  Executive  committee,"  provides  for.  an 
executive  committee,  which-r- 

'^Gonimittee,  when  the  Commission  is  not  in  session,  sh^all 
have  all  the  powers  of  the  National  Commission,  except  in  oases 
in  which  the  act  of  Congress  requires  the  action  of  the  Commis- 
sion or  a  majority  of  the  Commissioners." 

The  article  further  provides  that — 

^^This  committee  shall  select  such  employees  and  agents  as 
may  be  necessary,  shall  define  their  duties,  and  fix  their  com-^ 
pensation:    *    ♦    ♦.* 

Article  20,  entitled  <' Amendments,"  is  as  follows: 

^* Amendments  shall  only  be  made  by  a  two-thirds  vote  of 
the  Commissioners  present:  and  all  propositions  to  alter  or. 
amend  shall  be  referred  to  the  committee  on  rules,  by-laws,  and 
regulations,  aud  be  by  it  considered  before  any  final  action 
therton  by  the  Commission." 

Section  19  of  the  act  of  April  25,  1890  (26  Stat.,  66),  creat- 
ing the  World's  Columbian  Commission,  provides: 

^'That  the  Commissioners  and  alternate  Commissioners  ap- 
pointed under  this  act  shall  not  be  entitled  to  any  compensa- 
tion for  their  services  out  of  the  Treasury  of  the  United  States, 
except  their  actusd  expenses  for  transportation,  and  the  sum 
of  six  dollars  per  day  for  actual  subsistence  for  each  day  they 
are  necessarily  absent  from  their  homes  on  the  business  of  said 
Commission.  The  officers  of  said  Commission  shall  receive 
such  compensation  as  may  be  fij^ed  by  said  Commission,  sub- 
ject to  the  approval  of  the  Secretary  of  the  Treasury,  which 
shall  be  paid  out  of  the  sums  appropriated  by  Congress  in  aid 
of  such  exposition." 

From  a  reading  of  all  these  provisions,  it  is  clear  that  no 

member  of  the  Commission  is  entitled  to  receive  compensation 

other  than  the  per  diem  in  lieu  of  subsistence,  unless  he  be  a 

regularly  appointed  officer  of  the  Commission.    The  Commia- 
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sion  have  by  their  by-laws  designated  their  own  officers,  and 
have  by  article  20  also  prescribed  the  method  by  which  their 
by-laws  may  be  amended.  The  action  of  the  executive  com- 
mittee, in  creating  the  offices  of  "  aaditors  of  the  World's  Co- 
lombian Commission  "  was  not  taken  in  the  manner  prescribed 
by  the  by-laws,  and  in  fact  conld  not  have  been  so  taken,  as 
amendments  to  the  by-laws  could  only  be  made  by  the  Com- 
mission itself. 

It  seems  to  me  entirely  clear  that  the  by-law  conferring  upon 
the  executive  committee  all  the  powers  of  the  National  Com- 
mission when  the  Commission  were  not  in  session,  did  not 
intend  to  confer  upon  that  committee  a  power  greater  than 
the  Commission  themselves  possessed,  so  as  to  authorize  the 
deation  of  officers  when  the  Commission  could  not  have  done 
so  except  by  a  vote  of  two- thirds  of  their  own  body. 

I  am  clearly  of  the  opinion,  therefore,  that  Mr.  Butt  is  not 
entitled  to  the  compensation  which  he  claims,  and  that  the 
voucher  is  not  a  proper  charge  against  the  appropriation, 
<<  Expenses,  committee  on  awards,  World's  Columbian  Com- 
mission (reimbursable)." 

I  have  delayed  answering  your  communication  at  the  request 
of  Mr.  Butt,  in  order  that  he  might  furnish  me  with  a  brief  upon 
the  question  presented,  which  brief  has  received  my  careful 
consideration. 

Bespectfhlly,  yours,  B.  B.  Bowler, 

Comptroller. 

The  Secretary  of  the  Treasury. 


IN  RE  SUGAR  BOUNTY. 

Under  section  8  of  the  act  of  Jaly  31,  1894,  requiring  the  Comptroller  oi 
the  Trea«ary  to  approve,  disapprove,  or  modify  deoiflions  by  the  Audi- 
tors making  an  original  construction  or  modifying  an  existing  oon- 
strnction  of  statutes,  the  Comptroller  is  anthorized  to  disapprove  the 
Auditor's  construction  allowing  payment  from  an  appropriation  made 
by  Congress  when  he  is  convinced  that  the  object  for  which  the  appro- 
priation is  made  is  one  for  the  accomplishment  of  which  the  Conati- 
tution  does  not  warrant  the  Congress  in  applying  the  public  money. 

The  appropriation  in  the  act  of  March  2,  1885,  for  the  payment  of  bounty 
on  sugar  produced  prior  to  the  date  of  the  repeal  of  the  bounty  pro- 
visions of  the  act  of  October  1, 1890,  is  not  an  appropriation  of  public 
money  for  a  public  purpose  within  the  powers  granted  to  Congress 
in  the  Constitution. 
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Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

September  4,  1895. 

The  Anditor  lor  the  Treasury  Department,  having  before  him 
Jie  claim  of  theOxnard  Beet  Sugar  Company,  of  Grand  Island, 
Nebr.,  for  $11,782.50,  being  the  first  claim  allowed  by  the  Com- 
missioner of  Internal  Revenue  under  the  appropriation  in  the 
sundry  civil  appropriation  act  of  March  2,  1896,  for  the  pay- 
ment of  bounty  on  sugar,  decided  that  8aid  claim  was  one  of 
the  character  provided  for  by  the  appropriation  of  $238,289.08 
contained  in  said  act,  and  proposed  to  allow  the  samieand  (certify 
the  amount  thereof  for  payment  from  said  appropriation.  In 
accordance  with  the  provisions  of  section  8  of  the  act  of  July 
31, 1894  (28  Stat.,  208),  he  certified  his  decision  to  the  Comp- 
troller as  an  original  construction  of  the  statute  making  that 
appropriation.  The  appropriation  above  referred  to  reads  as 
follows: 

^^  Bounty  on  sugar. — That  there  shall  be  paid  by  the  Secretary 
of  the  Treasury  to  those  producers  and  manufacturers  of  sugar 
in  the  United  States  ^om  maple  sap,  beets,  sorghum,  or 
sugar  cane  grown  or  produced  within  the  United  States,  who 
complied  with  the  provisions  of  the  bounty  law  as  contained  in 
Schedule  B  of  the  tariff  act  of  October  first,  eighteen  hundred 
and  ninety,  a  bounty  of  two  cents  a  pound  on  all  sugars  test- 
ing not  less  than  ninety  degrees  by  the  polariscope,  and  one 
and  three-fourths  cents  a  pound  on  all  sugars  testing  less  than 
ninety  and  not  less  than  eighty  degrees  by  the  polariscope, 
manufactured  and  produced  by  them  previous  to  the  twenty- 
eighth  day  of  August,  eighteen  hundred  and  ninety-four,  and 
upon  which  no  bounty  has  previously  been  paid;  and  for  this 
purpose  the  sum  of  two  hundred  and  thirty -eight  thousand  two 
handred  and  eighty-nine  dollars  and  eight  cents  is  hereby 
appropriated,  or  so  much  thereof  as  may  be  necessary."  (28 
Stat,  933.) 

The  Comptroller,  on  account  of  the  decision  of  the  Court  of 
Appeals  of  the  District  of  Columbia  in  the  case  of  The  United 
States  ex  rel.  The  Miles  Planting  and  Mam,ufacturing  Company  v. 
John  0.  Carlisle  and  Joseph  8.  Miller  (23  Wash.  Law  Bep.,  33), 
holding  the  sugar  bounty  provisions  of  the  tariff  act  of  1890, 
generally  known  as  the  McKinley  Act,  unconstitutional,  called 
upon  the  Oxnard  Beet  Sugar  Company  and  other  claimants 
for  the  bounty  provided  in  the  act  of  March  2, 1895,  for  argu- 
ments to  show  why  it  was  not  the  duty  of  the  Comptroller  to 
foUow  that  decision  and  refuse  payment  of  these  bounties  on 
the  ground  of  the  unconstitutionality  of  said  appropilation. 
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At  the  bearing  the  jurisdiction  of  the  Comptroller  in  the 
premises  wa^  seriously  attacked,  and  it  therefore  becomes 
necessary  to  dispose  of  the  jurisdictional  question  before  con- 
sidering the  main  issue.  It  was  contended,  in  the  first  place, 
that  the  jurisdiction  of  the  accounting  oflBcers  of  the  Treasury 
had  been  taken  away  so  far  as  the  sugar  bounty  claims  were 
concerned  by  reason  of  the  following  language  in  the  act  of 
March  2,  1895,  providing  for  the  payment  of  said  claims — 

''And  for  the  payment  of  such  bounty  the  Secretary  of  the 
Treasury  is  authorized  to  draw  warranto  on  the  Treasurer  of 
the  United  States  for  sums  as  shall  be  necessary,  which  sums 
shall  be  certified  to  him  by  the  Commissioner  of  Internal 
Revenue,  by  whom  the  bounty  shall  be  disbursed,  and  no 
bounty  shall  be  allowed  or  paid  to  any  person  as  aforesaid 
upon  any  quantity  of  sugar  less  than  five  hundred  pounds'^ 
(28  Stat.,  934)— 

on  the  ground  that  the  language  above  quoted,  being  found 
in  a  later  act  than  that  creating  the  jurisdiction  of  the  account- 
ing officers  over  accounts  generally,  provided  a  8i)ecial  mode 
for  the  payment  of  these  sugar  bounty  claims,  and  to  that 
extent  re])ealed  all  acts  conferring  jurisdiction  upon  the 
accounting  olficers.  While  the  language  just  quoted  gives 
some  substantial  color  1o  this  contention,  it  must  not  be  over- 
looked that  exactly  similar  language  was  contained  in  the  tariff 
act  of  October  1, 1890  (26  Stat.,  oS^)^  providing  for  the  original 
sugar  bounty.  Under  that  act  the  practice  was  established  of 
having  these  sugar  bounty  claims  settled  by  the  accounting 
officers,  it  having  been  then  considered  that  the  Secretary  of 
the  Ti:easury  was  not  authorized  to  pay  any  such  claim  upon 
the  certificate  of  the  Commissioner  of  Internal  Bevenue  except 
after  settlement  first  had  by  the  proper  accounting  officers  of 
the  Treasury  in  the  usual  manner  for  the  settlement  of  all. 
public  accounts.  This  practice,  amounting  to  a  construction 
of  the  original  bounty  provision,  must  presumptively  have  been 
known  to  Congress,  and  therefore  a  reenactment  of  the  same 
language  in  the  act  of  March  2, 1895,  must  have  carried  with 
it  an  intention  that  the  bounty  therein  provided  for  should 
be  paid  as  the  previous  bounties  had  been  paid.  (20  Opiu. 
A.  G.,  719.) 

Furthermore,  precedents  sustaining  such  practice  are  not 
wanting.  Under  the  acts  ^^to  provide  for  the  payment  of 
horses  and  other  property  lost  or  destroyed  in  the  military 
service  of  the  United  States''  of  January  18,  1837  (5  Stat!, 
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142),  and  of  March  3,  1840  (9  Stat.,  414),  the  Third  Auditor 
was  authorized  to  adjudicate  claims  for  horses  aud  other  prop- 
erty lost  in  the  military  service.  Section  6  of  the  act  of  1837 
and  section  4  of  the  act  of  1849  were  as.  follows: 

^^And  he  it  further  enacted,  That  in  all  ^idjudications  of  said' 
Auditor  ux)on  the  claims  above  mentioned,  whether  such  judg- 
ment be  in  favor  of  or  adverse  to  the  claim,  shall  be  entered  In 
a  book  provided  by  him  for'thct  purpose  and  under  his  direc- 
tion; and  when  such  judgment 'shall  be  in  favor  of  such  claim, 
the  claimant,  or  his  legal  rei^ri^ehtative,  shall  be  entitled  to 
the  amount  thereof  upon  the  prodoi^tion  of  a  copy  thereof  certi- 
fied by  said  Auditor  at  the  Treasury  of  the  United  States." 

Notwithstanding  the  provision  that  payment  should  be  made 
at  the  Treasury  of  the  United  States  upon  the.production  of  a 
copy  of  the  Auditor's  judgment  when  certified  by  hinij  it  was 
the  established  practice  to  require  settlements  by  *t^e  First 
Auditor  and  the  First  Comptroller  to  be  made  upon  sucli  ju^g-^ 
ments  before  pajrments  could  be  made  by  the  Treasurer  upon 
a  warrant  of  the  Secretary  of  the  Treasury,  as  in  the  case  of 
all  other  claims,  and  that  practice  was  known  to  Congress,  as 
shown  by  the  report  of  Mr.  Green  in  the  Carmick  &  Bamsey 
Case  (Senate  Com.  Bep.,  No.  270,  Thirty-sixth  Congress,  first 
session,  p.  18).  It  has  always  been  the  practice,  under  section 
3012^,  Bevised  Statutes,  and  section  24  of  the  act  of  June  10, 
1890  (26  Stat.,  140),  sections  3220  and  5218,  Bevised  Statutes, 
and  under  many  special  acts  "  directing  the  Secretary  of  the 
TreasTury  to  pay"  certain  specified  amounts,  to  require  all  such 
payments  to  be  made  through  settlements  by  the  accounting 
officers.  Upon  a  careftd  examination  by  an  old  aud  exx)erienced 
clerk  of  this  office  no  payment  of  any  claim  whatever  could  be 
found  except  upon  a  certificate  of  the  proper  accounting  officers, 
and  it  is  confidently  believed  none  such  exists.  Such  practice 
seems  necessarily  to  have  been  required  by  the  act  of  March 
3, 1817,  "To  provide  for  the  prompt  settlement  of  public  ac- 
counts" (3  Stat.,  366),  which  created  a  comprehensive  system 
of  accounting  for  the  Grovemment,  section  2  of  which,  incorpo- 
rated into  the  Bevised  Statutes  as  section  236,  provided  that — 

^^All  claims  and  demands  whatever  by  the  United  States  or 
against  them,  and  all  accounts  whatever  in  which  the  United 
States  are  conceinied,  either  as  debtors  or  as  creditors,  shall  be 
settled  and  adjusted  in  the  Department  of  the  Treasury." 

It  can  hardly  have  been  the  intention  of  Congress,  without 
a  more  clear  expression  to  that  effect  than  the  language  con- 


Digitized  by  VjOOQ  IC 


102  DECISIONS   OF   THE   COBiPTBOLLER. 

tabled  in  the  bounty  provision  of  the  act  of  1895,  to  overturn 
a  practice  so  long  and  well  established. 

It  is  further  contended,  however,  that  if  the  accounting 
officers  liave  any  jurisdiction  whatever  over  these  claims  their 
duties  are  purely  perfunctory  and  only  require  the  putting  into 
proper  form  for  payment  the  adjudication  of  the  Commissioner 
of  Internal  Eevenue,  which  is^t^be  conclusive.  Reliance  for 
this  proposition  is  placed  \jLfXm  Vie  cases  of  United  States  v. 
Kavfman  (96  U.  S.,  567},  :8w{ng}t  Bank  v.  United  States  (16  G. 
Cls.  R.,  335,  8.  c.  on  ^|^al,*104  U.  S.,  728).  What  was  held 
in  those  cases  i^^il;Si]!tnmarized  in  the  following  quotations 

from  the  opiuidy-olt'Chief  Justice  Waite  in  104  [J.  S.,  733: 

•     •   •  • 

**  Under  ^tiofa  3220  he  [the  Commissioner  of  Internal  Bev- 

enuej  i^.to.^fiind'  and  'pay  back.'    His  payments  of  money 

in  b^yt&ioases  must  be  made  through  the  accounting  officers  of 

^  tlra.^reasury  Department,  as  he  is  not  himself  a  disbursing 

' \pfflcfer.    Whether  his  allowance  is  conclusive  on  the  other  offi- 

:  cers,  through  whose  hands  it  must  necessarily  pass  before  it 

can  be  paid  by  the  Treasurer,  we  did  not  then  and  need  not 

now  decide.    All  we  said  then,  and  all  we  say  now  is,  that  if 

payment  is  not  made  by  reason  of  the  refusal  of  any  of  the 

officers  of  the  Department  to  pass  or  pay  the  claim  after  it  has 

once  been  allowed  by  the  Commissioner,  the  allowance  may  be 

used  as  the  basis  of  an  action  against  the  United  States  in  the 

Court  of  Claims,  where  it  will  be  prima  fa^cie  evidence  of  the 

amount  that  is  due,  and  put  on  the  Government  the  burden  of 

showing  fraud  or  mistake." 

Upon  general  principles,  iu  addition  to  fraud  or  mistake,  the 
jurisdiction  of  the  Conmiissioner  of  Internal  Revenue  could  be 
inquired  into,  as  specifically  held  by  the  Court  of  Claims  in 
Bank  of  Greencastle  v.  United  States  (15  C.  Cls.  R.,  225).  If 
the  statute  under  which  the  Commissioner  allowed  the  present 
sugar  bounty  claims  is  unconstitutional,  and  therefore  void,  it 
follows  that  he  was  without  jurisdiction,  for  jurisdiction  can 
not  be  given  by  a  void  act  If  the  constitutiouality  of  the 
statute  may  be  inquired  into  by  an  executive  officer,  it  follows 
that  the  Comptroller  is  acting  within  his  juiisdiction,  so  far  as 
the  conclusiveness  of  the  allowance  by  the  Commissioner  of 
Internal  Revenue  is  concerned,  in  inquiring  into  that  matter. 

But  it  is  also  contended  that  the  provision  of  section  8  of  the 
act  of  July  31, 1894,  known  as  the  Dockery  Act,  under  which 
the  claim  now  under  consideration  came  before  the  Comptroller 
for  his  action,  does  not  authorize  the  Comptroller  to  do  more 
than  determine  whether  the  statute  under  which  the  Auditor 
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was^ruceeding  to  act  was  properly  construed  by  him,  aud  that 
the  Comptroller  cau  not,  under  the  circumstances  under  which 
the  claim  is  now  before  him,  say  that  the  statute  construed 
by  the  Auditor  is  a  nullity;  that  a  power  to  construe  does  not 
confer  a  power  to  annul.    The  clause  in  question  is  as  follows: 

^'All  decisions  by  Auditors  making  an  original  construction 
or  modifying  an  existing  construction  of  statutes  shall  be  forth- 
with reported  to  the  Comptroller  of  the  Treasury,  and  items 
in  any  account  affected  by  such  decisions  shall  be  suspended 
and  payment  thereof  withheld  until  the  Comptroller  of  the 
Treasury  shall  approve,  disapprove,  or  modify  such  decisions 
asd  certify  his  actions  to  the  Auditor."    (28  Stat.,  208.) 

It  seems  difficult  to  see  how  it  is  possible  for  the  Comptroller 
to  approve  a  construction  of  a  statute  which,  if  unconstitu- 
tional, is  as  if  it  did  not  exist;  but  however  that  may  be,  the 
question  is  practically  immaterial,  for  by  another  clause  of 
section  8  of  the  Dockery  Act  the  Comptroller  is  authorized  on 
his  own  motion  to  revise  any  account  settled  by  an  Auditor, 
and  if  convinced  that  the  Auditor  has  made  a  settlement  that 
was  erroneous,  it  would  clearly  be  his  duty  to  cause  such 
revision  to  be  made.  The  question,  therefore,  is  one  rather  of 
form  than  of  substance  and  need  not  be  given  further  consid- 
eration now,  especrially  in  view  of  the  disposition  herein  made 
of  the  bounty  claims  now  under  consideration. 

This  brings  up,  therefore,  for  consideration  the  question 
whether  the  Comptroller  has  any  power  or  authority  under 
auy  circumstances  whatever  to  question  the  constitutionality 
of  a  statute  passed  by  Congress  with  all  the  legal  formalities. 
It  was  most  vigorously  contended  that  he  had  not,  and  that  any 
attempt  upon  his  part  to  do  so  would  constitute  a  dangerous 
usurpation  of  power;  that  the  question  of  the  constitutionality 
of  an  act  of  Congress  could  only  be  decided  by  the  courts,  and 
that  until  so  decided  by  the  Supreme  Court  it  was  the  duty  of 
every  executive  officer  to  obey  the  act,  although  himself  con- 
vinced of  its  unconstitutionality.  By  article  6  of  the  Consti- 
tution the  "Constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  •  •  •  shall  be 
the  supreme  law  of  the  land.^  Laws  not  made  in  pursu- 
ance of  the  Constitution  are  not,  therefore,  the  law  of  the  land. 
The  Constitution  is  supreme.  Laws  made  in  pursuance  thereof 
are  as  binding  as  is  the  Constitution  itself,  but  when  a  law 
transcends  the  Constitution  it  is  not  bindin<r  because  in  <on 
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flict  therewith,  and  the  Gonstitation  and  no|}  the  act  most  pre^yjul 
and  be  followed  by  executive  officers  as  well  as  by  the  coui;t8, 
and  in  fact  by  all  individuals.  This  is  well  brought  ^ut  by 
iir.  Justice  Field,  in  Huntington  v.  Worthen  (120  U,  S,,  101), 
wherein,  after  showing  the  unconstitutionality  of  the  acf;  th^ 
under  consideration  by  the  court,  he  said: 

^<  When,  therefore,  under  the  advice  of  the  Attorney w^p^i- 
(Bral,  the  Board  of  Eailroad  Commissioners  treated  as  inviaUd 
the  direction  of  the  statute  that  the  value  of  embaukments, 
tunnels,  cuts,  ties,  trestles,  and  bridges  should  not  be  included 
in  the  estimate  of  the  railroad  track,  it  obeyed  the  Gonstita- 
tion, rather  than  the  legislature.  It  may  not  be  a  wise  thing, 
as  a  rule,  for  subordinate  executive  or  ministerial  officers  to 
undertake  to  pass  upon  the  constitutionality  ot  legislation  pre- 
scribing their  duties,  and  to  disregard  it  if  in  their  judgment 
it  is  invalid.  This  may  be  a  hazardous  proceeding  to  them- 
selves, and  productive  of  great  inconvenience  to  the  public; 
but  still  the  determination  of  the  judicial  tribunals  can  alone 
settle  the  legality  of  their  action.  An  unconstitutional  act  is 
not  a  law;  it  binds  no  one,  and  protects  no  one." 

To  which  may  be  added  the  following  brief  quotation  from 
the  opinion  of  that  same  able  judge  in  Norton  v.  Shelby  County 

(118U.  S.,  442): 

<<An  unconstitutional  act  is  not  a  law ;  itconf<ers  no  rights;  it 
imposes  no  duties;  it  affords  no  protection;  it  creates  no  office: 
it  is,  in  legal  contemplation,  as  inoperative  as  though  it  had 
never  been  passed.^ 

And  this  from  the  opinion  of  Attorney-General  Speed  (11 
Opin.  A.  G.,  214),  where,  referring  to  the  case  of  Marbury  v. 
Madison  (1  Cranch,  180),  wherein  Chief  Justice  Marshall  had 
said  "A  law  repugnant  to  the  Constitution  is  void,  and  courts 
as  well  as  other  departments  are  bound  by  that  instrument,^ 
he  said: 

'^  The  Constitution  is  the  supreme  law — a  law  superior  and 
paramount  to  every  other.  If  any  law  be  repugnant  to  the 
Constitution,  it  is  void;  in  other  words,  it  is  no  law.  It  is  the 
peculiar  province  and  duty  of  the  judicial  department  to  say 
what  the  law  is  in  particular  cases.  But  before  such  cases 
arise,  and  in  the  absence  of  authoritative  exx)08ition  of  the  law 
by  that  department,  it  is  equally  the  duty  of  the  officer  hold- 
ing the  executive  power  of  the  Government  to  determine,  for 
the  puri)oses  of  his  own  conduct  and  action,  as  well  the  opera- 
tion of  conflicting  laws  as  the  constitutionality  of  any  one.'* 
(See  also  opinion  of  Attorney-General  Bates,  10  Opin.  A.  G., 
56-61,  and  State  v.  Buchanan,  24  W.  Va.,  362.) 
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To  the  same  effect  are  necessarjUy  the  decisions  in  all  that 
well-established  line  of  cases,  holding  that  an  execntive  officer 
cau  not  justiiy  himself  for  the  doing  of  a  wrongftil  act  by  rely- 
ing upon  the  x)ower  conferred  npon  him  nnder  an  nnconstitn- 
tional  statute.  (Paindexter  v.  QreenhotVj  114  IT.  S.,  270;  Sumner 
V.  Beeler,  60  Ind.,  341;  Futher  v.  McGirr,  et  al.,  1  Gray,  1-46; 
WooUey  v.  Dodge^  6  McLean,  142-146;  Lynn  v.  Polk^  8  Lea 
(TeDD.),  121.  See  also  Board  of  lAqaidatuni  v.  MoCombj  92  U. 
8.,  531-541.) 

Much  reliance  was  placed  upon  the  following  cases :  People  v. 
SalomoHj  54  111.,  40;  Smyth  v.  Titcomb^3l  Me.,  272;  Sessums  v. 
BotU,  34  Tex.,  335;  State  v.  Carroll^  38  Conn.,  449;  and  State 
V.  Moorey  40  Nebr.,  854;  particular  reliance  being  placed  upon 
the  case  of  People  v.  Salomon.  Of  that  case  nothing  more  need 
be  said  than  iscontained  in  the  following  note  by  Judge  Gooley 
iu  his  work  on  Constitutional  Limitations,  page  188: 

"In  People  v.  Salomon  (54  111 ,  46),  a  ministerial  officer  was 
severely  censured  for  presuming  to  disregard  a  law  as  uncon- 
stitutional. The  court  found  it  to  be  vtOid,  but  if  they  had 
held  the  contrary,  the  officer  certainly  would  not  have  been 
punished  for  anticipating  their  decision  in  his  own  action." 

The  case  of  State  v.  Carroll  was  vigorously  pressed  upon  the 
Supreme  Court  in  Norton  v.  Shelby  County  (118  U.  S.,  445), 
where  that  case  is  fully  explained  in  the  opinion  of  the  court. 
The  case  of  State  v.  Moore,  so  fieur  from  beiug  an  authority  in 
favor  of  the  contention  that  an  executive  officer  must  obey  an 
unconstitutional  statute,  is  rather  one  to  the  ooutrary,  for  while 
the  act  then  under  oHisideration  was  held  by  the  court  to  be 
constitutional  the  Auditor  was  commended  for  seeking  the 
determination  of  the  court  upon  that  question  in  a  case  in 
which  he  was  justified  in  having  serious  doubts.  The  court 
said: 

"The  Auditor  is  an  able  and  conscientious  officer  and  deserv- 
ing of  the  highest  commendation  for  the  jealous  care  with  which 
he  guards  the  public  Treasury,  and  he  acts  wisely  in  shielding 
himself  from  liability  by  the  decisions  of  the  courts  in  cases 
where  he  is  in  doubt;  but  in  the  case  at  bar  he  may  not  only 
legally  draw  the  warrant  demanded  by  the  relator,  but  it  is  his 
duty  to  do  80.^' 

And  therefore  a  mandamus  was  issued  to  compel  him  to  act. 
The  other  two  cases  relied  on,  viz,  Smyth  v.  Titcomb  and  Se^- 
«*««  V.  Bott^^  are  contrary  to  the  doctrine  established  by  the 
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Supreme  Court  of  the  United  States  in  the  cases  above  cited 
and  to  the  weight  of  State  authority. 

From  all  these  cases  the  conclusion  is  irresistible  that  it  is 
the  duty  of  the  executive  officer  to  obey  the  law;  that  the 
Constitution  is  the  supreme  law,  and  so  are  statutes  passed  in 
pursuance  thereof;  that  statutes  which  do  not  conform  to  the 
Constitution  are  not  law,  and  therefore  when  a  statute  is  in 
apparent  conflict  with  the  Constitution  it  becomes  the  duly  of 
the  executive  officer  to  determine  for  himself  as  between  the 
statute  and  the  Constitution  whether  the  statute  is  the  law. 
It  is  true  that  the  statute  is  to  be  considered  prinui  facie  con- 
stitutional and  should  be  tbllowed  unless  it  is  clearly  unconsti- 
tutioual.  It  is  also  true  that  the  officer  acts  at  his  peril  if  he 
does  not  execute  a  constitutional  statute,  but  it  is  none  the  less 
true  that  he  acts  at  his  peril  if  he  executes  an  unconstitutional 
statute.  The  fact  that  in  the  one  case  the  consequences  of  a 
mistaken  judgment  may  be  greater  than  in  the  other  does  not 
affect  the  question,  for  the  penalties  which  may  attach  to  the 
failure  to  execute  what  is  finally  determined  to  be  a  constitu- 
tional statute  can  not  change  the  officer's  duty,  although  they 
may  greatly  increase  his  responsibilities.  While  in  theory 
every  executive  officer,  however  subordinate,  is  obliged  to 
obey  the  law,  whether  the  Constitution  or  the  statute,  yet 
practically  a  mere  subordinate  officer,  who  acts  under  the 
orders  of  a  superior  who  is  bound  to  determine  what  the  law 
is,  may  be  justified  in  following  the  directions  of  his  superior. 
In  deciding  questions  upon  the  settlement  of  public  accounts 
the  Comptroller  is  not  subject  to  the  direction  of  any  superior 
upon  whom  he  can  throw  the  responsibility  of  determining 
what  the  law  is.  That  question  was  finally  settled  by  the  aot 
of  March  30,  1868  (15  Stat.,  54),  incorporated  in  section  191  of 
the  Revised  Statutes,  which,  modified  to  meet  the  changes  in 
the  accounting  system  made  in  the  Dockery  Act,  still  remains 
the  law. 

As  the  Comptroller  does  not  act  under  the  directionA  of  the 
Secretary  of  the  Treasury  or  the  President,  his  decisions  within 
the  sphere  of  his  jurisdiction  being  final  and  conclusive  upon 
the  executive  branch  of  the  Oovemnient,  it  followed  that  the 
X)Ower  to  resist  the  execution  of  an  unconstitutional  statute 
was  denied  to  any  executive  officer  whatever.  Some  of  the 
counsel  at  the  hearing  went  to  the  extreme  limit  that  under 
no  circumstances  whatever  could  even  the  President  refuse  to 
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obey  an  act  of  Cougress  until  the  same  had  been  declared 
unconstitational  by  the  Supreme  Court  of  the  United  States; 
that  the  decision  of  no  inferior  tribuual  would  justify  him  in 
refusing  obedience  to  the  statute.  If  the  Comptroller  was  com- 
pelled to  obey  an  unconstitutional  act  the  logic  of  this  position 
was  irresistible.  The  conclusion,  therefore,  if  that  contention 
be  right,  necessarily  is  that  the  legislative  department  of  the 
Government  is  supreme,  as  the  executive  can  not  resist  the 
statute.  It  was  furthermore  claimed  that  no  exet'utive  officer 
had  the  right  to  raise  the  point  of  the  unconstitutionality  of  a 
statute  even  in  a  case  in  court  in  order  to  finally  determine  its 
vahdity  by  the  only  branch  of  the  Government  conceded  to 
have  the  power  to  settle  such  question.  This  contention  can 
not  be  sound,  as  shown  by  the  quotations  from  the  decisions 
of  the  Supreme  Court  of  the  CTnitecl  States  and  those  of  the 
State  courts  above  cited.  Applied  to  the  question  of  the  pay- 
ment of  money  from  the  Treasury  of  the  United  States  by  an 
officer  sworn  to  support  the  Constitution,  the  argument  amounts 
to  this,  that  while  any  individual  whose  rights  are  invaded 
("ven  in  the  slightest  degree  by  an  unconstitutional  act  of  Con- 
gress mny  seek  his  remedy  io  the  courts,  and  if  a  trustee, 
woald  be  required  to  do  so  in  order  to  protect  his  trust,  as  did 
the  trnst  companies  in  the  recent  income-tax  cases,  the  officer 
of  the  Executive  Department  of  the  Government,  bound  to 
protect  the  Treasury  of  the  United  States  against  the  payment 
t)f  unlawful  claims  and  to  that  extent  being  in  the  position  of 
a  trustee  for  the  people,  would  be  without  power  to  protect  the 
Treasury  against  such  unlawful  claims  for  the  largest  possible 
amount.    That  position  can  not  possibly  be  tenable. 

The  Comptroller,  when  acting  within  his  jurisdiction,  must 
determine  whether  claims  made  against  the  United  States  are 
proper  charges  against  the  Treasury.  A  claim  founded  upon 
a  statute  passed  under  an  erroneous  construction  of  the  Con- 
stitution, although  having  apparently  greater  sanction,  has 
no  more  real  validity  than  a  claim  founded  upon  an  errone- 
ous construction  of  a  concededly  constitutional  act.  The  one 
should  not  be  paid  any  more  than  the  other,  and  it  is  clearly 
the  duty  of  the  Com])troller,  when  called  upon  to  pass  judg- 
ment on  such  claims,  to  prevent  the  payment  of  both. 

The  Comptroller  has  never  claimed  to  be  invested  with  any 
judicial  power  by  virtue  of  which  he  is  authorized  to  hold  and 
treat  an  act  as  unconstitutional  otherwise  than  is  any  superior 
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executive  officer  charged  with  the  responaibility  of  ascertaiiiing 
what  the  law  is  in  order  to  guide  his  actions.  The  Comptroller 
is  an  executive  officer  whose  duties  require  the  exercise  of  judi- 
cial functions  in  the  highest  <legree.  This,  however,  does  not 
in  any  way  change  his  character  from  an  executive  to  a  judicial 
officer.  The  exercise  of  the  power  by  the  Comptroller  to  treat 
an  act  as  unconstitutional  is  no  new  thing.  It  has  been  acted 
on  n])on  at  least  two  different  occasions — first,  when  the  income 
tax  levied  upon  the  salaries  of  the  Tederal  judges  was  returned, 
under  the  opinion  of  Attorney  Gene;  al  Hoar  that  such  taxes 
could  not  be  coustitutioually  collected  (13  Opin.  A.  G  ,  161); 
second,  when  payments  were  made  to  i>ersons  who  had  pro 
moted,  encouraged,  or  sustained  the  rebellion,  on  claims  which 
accrued  i)ri()r  to  the  13th  day  of  April,  1861,  in  violation  of 
the  provisious  of  the  joint  resolution  of  March  2, 1867  (section 
3480,  Kev.  Stat.),  under  the  opinion  of  Secretary  Delano,  that 
the  provisions  of  tbat  joint  resolution  were  unconstitutional. 
(Copp's  Public  Land  Laws,  1882,  vol.  2,  p.  1400.) 

As  neither  the  opinion  of  Attorney -General  Hoar  nor  that  of 
Secretary  Delano  was  binding  upon  the  Comptniller,  his  action 
in  allowing  the  payments,  notwithstanding  the  statutes,  was 
taken  upon  his  own  responsibility  that  these  opinions  were 
correct  expressions  of  tlie  law.  The  Comptroller  would  cer- 
tainly be  as  much  justified  in  following  the  opinion  of  the 
Court  of  Appeals  of  the  Distri<*t  of  Columbia,  if  that  opinion 
convinced  his  mind,  as  he  was  in  following  the  opinion  of  an 
Attorney-General  or  that  of  a  Secretary  of  the  Interior.  It  is 
interesting  to  note  that  in  the  first  case  the  opinion  of  the 
Attorney-General  was  approved  by  the  Court  of  Claims  in  the 
case  of  Wayne  v.  United  States  (26  C.  Cls.  E.,  274),  while  the 
opinion  of  Secretary  Delano,  although  not  directly  drawn  in 
question,  was  in  fact  disapproved  by  the  determination  of  the 
Supreme  Court  in  ffiirt  v.  United  States  (118  IT.  S..  62).  There- 
fore in  the  one  case  the  ComptroDer  was  right,  while  in  the 
other  he  was  wrong. 

It  is  true  that  the  present  ComptroUer  did  pass  without 
question  claims  for  large  amounts  under  the  bounty  provisions 
of  the  McKinley  Act.  Although  having  strong  personal  views 
ux>on  the  constitutionality  of  that  bounty  appropriation,  he  felt 
bound  to  obey  the  statute  on  the  ground  of  its  prima  facie 
validity.  Since  the  appropriation  in  the  McKinley  Act  was 
repealed  the  Court  of  Appeals  of  the  District  of  Columbia  in 
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the  case  above  referred  to  has.  held  the  bounty  provision  of  the 
McKiuley  Act  nucon8titutioi>aI.  This  decision  of  the  conxt 
seemed  to  require  a  fnll  examlDation  of  the  question;  hence 
the  present  inquiiy. 

2.  That  decision  ( United  States  ex.  rel.  The  MileSj  etc.y  Co,  v. 
Carlisle  and  Miller^  23  Wash.  Law  Rep.,  33)  was  upon  a  peti- 
tion for  a  writ  of  mandamus  to  compel  the  Secretary  of  the 
Treasury  and  the  Commissioner  of  Internal  Revenue  to  carry 
out  the  rules  and  regulations  made  for  the  execution  of  the 
sugar  bounty  provisions  of  the  McKinley  Act. 

It  was  held,  first,  that  the  bounty  clause  of  the  McKinley  Act 
had  been  re|>ealed  by  the  act  of  August  28, 1894,  known  as  the 
Wi]s«on  Act,  and',  second,  that  the  sugar  bounty  clause  was 
aucoustitutioual.  This  latter  point  was  principally  founded 
upon  the  decisions  of  the  Supreme  Court  of  the  United  States 
in  lAHin  Association  v.  Topeka  (20  Wall.,  655);  Parkershurg  v. 
Brmon  (106  U.  8.,  487),  Cole  v.  La  Grange  (113  U.  8.,  1),  and 
Dumerous  opinions  of  various  State  courts  upon  questions 
aualogous  to  those  decided  in  the  tliree  cases  above  cited, 
,  many  of  which  had  been  approved  by  the  Supreme  Court  of 
the  United  States  in  the  opinions  rendered  in  those  cases. 

The  principle  decided  in  all  these  cases  is,  succinctly  stated, 
that  taxation  must  be  for  a  public  purpose;  that  an  attempt 
to  take  money  from  the  x)eople  by  the  forms  of  taxation  for  a 
purpose  other  than  a  public  one  is  not  an  exercise  of  legisla- 
tive power,  and,  therefore,  that  an  attempt  to  do  so  is  a  mere 
nullity  as  an  effort  by  the  legislature  to  exercise  power  not 
granted  by  the  Constitution. 

While  this  principle  was  not  controverted  by  the  counsel  of 
the  sugar  claimants,  it  was  contended  that  this  bounty  could 
be  sustained  under  paragraph  1,  section  8,  article  1  of  the 
Constitutiop,  which  is  as  follows: 

<^The  Congress  shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises  to  pay  the  debts  and  provide  for  the 
common  defence  and  general  welfare  of  the  United  States;  but 
all  duties,  imposts,  and  excises  shall  be  uniform  throughout 
the  United  States." 

The  extent  of  this  clause  was  the  subject  of  considerable 
discussion  for  the  first  few  decades  under  the  Constitution, 
and  its  srope  doi'S  not  ever  seem  to  have  been  determined  by 
the  Supreme  Court,  for  no  case  has  heen  found  upon  which  an 
act  has  been  sustained  exclusively  under  that  clause. 
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While  it  is  generally  conceded  that  the  words  "to  pay  the 
debts  aud  provide  for  the  commoii  defence  and  general  welfare 
of  the  United  States"  do  not  constitute  an  independent,  sab- 
stautive  grant  of  power,  but  are  simply  qualifications  upon  the 
previous  grant  "  to  lay  and  collect  taxes,  duties,  imposts,  and 
excises,"  yet  it  has  been  claimed,  on  the  one  hand,  that  the 
power  to  tax  for  the  purposes  thus  specified  is  limited  to  rais- 
ing the  means  to  carry  out  the  other  powers  subsequently 
enumerated,  and  does  not  authorize  the  levying  of  taxes  for  any 
other  purxK>8es;  on  the  other  hand,  it  is  claimed  that  the  power 
to  tax  Ih  not  so  limited  but  extends  to  any  purposes  which  are 
for  the  general  welfare. 

The  words  "common  defence"  and  "general  welfare"  are  not 
found  in  any  otber  clause  of  the  Constitution,  but  are  con- 
tained in  the  preamble  as  some  of  the  objects  to  accomplish 
which  the  Constitution  was  established.  As  the  objects  to  be 
accomplished  by  the  Constitution  can  only  be  carried  out  by 
the  exercise  of  the  powers  therein  granted,  a  like  construction 
would  require  these  words,  as  used  in  the  clause  "to  lay  and 
collect  taxes,"  to  be  considered  as  referring  to  the  powers  sub- 
sequently enumerated  and  to  be  limited  to  the  carrying  out  of 
these  powers  by  means  of  taxation.  Such  undoubtedly  was 
the  view  once  generally  held.  It  is  claimed,  however,  that  it 
became  subsequently  modified,  reliance  being  placed  upon  cer- 
tain acts  of  Congress  and  the  opinion  of  Mr.  Justice  Story 
(Const.,  sec.  991),  and  President  Jacksoirs  veto  of  the  Mays- 
ville  road  bill  (4  Elliott's  Debates,  2d  ed.,  Wash,,  1854,  pp.  525, 
526),  where  he  reviews  this  question  quite  fully,  and  other 
l)ublic  documents. 

But  whatever  may  be  the  correct  view  of  this  clause  it  can 
not  confer  a  broader  power  upon  Congress  than  a  similar  clause 
would  confer  upon  a  State  legislature,  nor  greater  XK)wer  than 
that  which  a  State  legislature  would  have  under  a  constitution 
containing  no  prohibition  upon  the  legislative  power.  The 
constitutions  of  Maine  and  Massachusetts  both  contain  clauses 
similar  to  this  clause  of  the  Federal  Constitution,  and  in  cases 
decided  by  the  courts  of  those  States,  as  well  as  States  having 
general  legislative  power,  it  has  been  held*  as  will  be  shown 
hereafter,  that  bounties  similar  to  the  sugar  bounties  can  not 
be  sustained  as  a  pro])er  exercise  of  the  taxing  power  for  a 
public  purpose.  To  show  that  taxation  must  be  exclusively 
for  public  purx)Oses  a  few  quotations  from  decide^l  cases  may 
not  be  inappropriate. 


Digitized  by  VjOOQ  IC 


IN   EE   8UGAB   BOUNTY.  Ill 

Mr.  Justice  Miller,  in  Tjoan  Asaodation  v.  Topeka  (20  WalL, 
655),  said  (on  pp.  664,  665): 

"To  lay  with  one  hand  the  power  of  government  on  the 
property  of  the  citizen,  and  with  the  other  to  bestow  it  upon 
favored  iudividnals  to  aid  private  enterprises  and  build  up  pri- 
vate fortunes,  is  none  the  less  a  robbery  because  it  is  done  under 
the  forms  of  law  and  is  called  taxation.  This  is  not  legisla- 
tion :  it  is  a  decree  under  legislative  forms.  'Not  is  it  taxation. 
*  •'  •  We  have  established,  we  think,  beyond  cavil,  that 
there  can  be  no  lawful  tax  which  is  not  laid  for  a  public  purpose. 
It  may  not  be  easy  to  draw  the  linejn  all  cases  so  as  to  decide 
what  is  a  public  purpos>e  in  this  sense  and  what  is  not.  *  *  * 
Bat  in  ttie  case  before  us,  in  which  the  towns  are  authorized  to 
contribute  aid  by  way  of  taxation  to  any  class  of  manufacturers, 
there  is  no  difficulty  in  holding  that  this  is  not  such  a  public 
purpose  as  we  have  been  considering.  If  it  is  said  that  a  bene- 
fit results  to  the  local  public  of  a  town  by  establishing  manu- 
ffttrtures,  the  same  may  be  said  of  any  other  business  or  pursuit 
which  employs  capiiaJ  or  labor.  The  merchant,  the  mechanic, 
the  innkeeper,  the  bani^er,  the  builder,  the  steamboat  owner 
are  equally  promoters  of  the  public  good  and  equally  deserving 
the  aid  of  citizens  by  forced  contributions.  No  line  can  be 
drawn  in  favor  of  the  manufacturer  which  would  not  open- the 
coffers  of  the  public  Treasury  to  the  importunities  of  two-thirds 
of  the  business  men  of  the  city  or  town." 

In  Cole  V.  La  Orange  (113  U.  S.,  1)  Mr.  Justice  Gray  said 
(on  p.  6) : 

"The  general  grant  of  legislative  power  in  the  constitution 
of  a  State  does  not  enable  the  legislature,  in  the  exercise  either 
of  the  right  of  eminent  domain,  or  of  the  right  of  taxation,  to 
take  private  property,  without  the  owner's  consent,  for  any  but 
a  public  object.  Nor  can  the  legislature  authorize  counties, 
cities,  or  towns  to  contract,  for  private  objects,  debts  which 
iDUMt  be  paid  by  taxes.  It  can  not,  therefore,  authorize  them 
to  issue  bonds  to  assist  merchants  or  manufacturers,  whether 
natural  persons  or  (corporations,  in  their  private  business. 
These  limits  of  the  legislative  power  are  now  too  firmly  estak>- 
lished  by  judicial  decisions  to  require  extended  argument  upon 
the  subject." 

Numerous  other  quotations  might  be  made,  but  they  are 
unnecessary,  for,  as  stated  by  Mr.  Justice  Gray  in  Cole  v. 
La  Grange,  supra,  "We  have  been  referred  to  no  opposing 
decision,"  and  it  is  believed  that  no  such  decision  can  be 
furnished. 

Fronl  these  cases  and  others  referred  to  by  Judge  Shepard 
in  the  opinion  in  the  Miles  case  the  court  reached  the  following 
conclusion: 

"We  think  the  authorities  cited  above  establish  beyond 
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qnestion  that  the  power  of  taxation,  in  all  free  governments 
like  ours,  is  limited  to  public  objects  and  purposes  govern- 
mental in  their  nature.  No  amount  of  incidental  public  good 
or  benefit  will  rendei  valid  taxation,  or  the  appropriatian  of 
revenues  to  be  derived  therefrom,  for  a  private  purpose. '^ 

The  last  sentence  of  this  quotation  was  severely  criticised 
by  the  counsel  of  the  sugar  bounty  claimants,  and  was  pat  in 
contrast  with  the  language  of  Judge  Black  in  SharplesM  v- 
Mayor,  etc.  (21  Pa.  St,  147),  that— 

<^The  tax  laid  must  be  held  valid  unless  it  be  for  a  purpose 
in  which  the  people  taxed  have  palpably  no  interest;  where  it 
is  clearly  apparent  that  the  burden  imposed  is  for  the  benefit 
of  others,  and  where  it  would  be  so  pronounced  at  first  blash." 

And  the  language  of  Judge  Dixon  in  the  case  of  Brodhead 
V.  Milwaukee  (19  Wis.,  624-662)  that— 

"The  object  for  which  money  is  raised  by  taxation  must  be 
public,  and  such  as  subserves  the  common  interest  and  well- 
being  of  the  community  required  to  contribute.  To  justify  the 
court  in  arresting  the  proceedings  and  declaring  the  tax  void, 
the  absence  of  all  possible  public  interest  in  the  purposes  for 
which  the  funds  are  raised  must  be  clear  and  palpable — so  clear 
and  palpable  as  to  be  perceptible  to  every  mind  at  the  first 
blush.'' 

Eightly  understood.  Judge  Shepard's  language  does  not 
conflict  with  that  above  quoted  from  the  opinions  of  Judge 
Black  and  Judj^e  Dixon. 

The  distinction  between  a  public  interest  or  benefit  and  a 
public  i^i^rpo^f",  and  between  a  private  interest  or  hetiefit  and  a 
private  purpose^  must  be  kept  in  mind.  No  degree  of  public 
interest  or  benefit,  no  matter  how  large,  will  justify  a  tax  for  a 
private  purpose,  while  the  highest  degree  of  private  interest  or 
benefit  will  not  defeat  a  tax  for  a  public  purpose.  This  dis- 
tinction is  clearly  drawn  out  in  numerous  cases. 

In  Lowell  v.  City  of  Boston  (111  Mass.,  454)  it  is  said  (on  p. 
461):' 

"The  promotion  of  the  interests  of  individuals,  either  in 
respect  of  proi)erty  or  business,  although  it  may  result  inci- 
dentally in  the  advancement  of  tlie  public  welfare,  is,  in  its 
essential  character,  a  private  and  not  a  public  object.  How- 
ever certain  and  great  the  resulting  goo<l  to  the  general  pub- 
lic, it  does  not,  by  reason  of  its  comparative  importance,  cease 
to  be  incidental.  The  incidental  advantage  to  the  public,  or 
to  the  State,  which  results  from  the  promotion  of  private  inter- 
ests, and  the  prosperity  of  private  enterprises  or  businesfiL 
does  not  justify  their  aid  by  the  use  of  public  money  raised 
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by  taxation,  or  for  which  taxes  may  become  necessary.  It  is 
the  essential  character  of  the  direct  object  of  the  expenditure 
which  must  determine  its  validity,  us  jn^tifyiDg  a  tax,  and  not 
the  mag'uitade  of  the  interest  to  be  effected,  nor  the  degree  to 
which  the  general  advantage  of  the  community,  and  thus  the 
public  welfare,  may  be  ultimately  benefited  by  their  promo- 
tion. The  principle  of  this  distinction  is  fundamental.  It 
underlies  all  government  that  is  based  upon  reason  rather 
than  upon  force.'' 

in  Curti9^8  Administrators  v.  Whipple  (24  Wis.,  360)  it  was 
said  by  Judge  Dixon,  the  same  judge  who  delivered  the  opin- 
ion in  Brodhead  v.  Milwaukee,  supra  (p.  355): 

^*'  Any  direct  public  benefit  or  interest  of  this  nature,  no 
matter  how  slight,  as  distinguished  from  those  public  benefits 
or  interests  incidentally  arising  from  the  employment  or  busi- 
ness of  private  individuals  or  corporations,  will  undoubtedly 
sustain  a  tax." 

In  Niagara  Falls  mid  Whirlpool  Railroad  Company  (108  K. 
Y.,  375)  it  was  said  (on  p.  385) : 

'*  What  is  a  public  use  is  incapable  of  exact  definition.  The 
er^re^ioii  puhiic  interest  2i,xx6.  public  use  are  not  synonymous. 
The  establishment  of  furnaces,  mills,  and  manufactures,  the 
building  of  churches  and  hotels,  and  other  similar  enterprises, 
are  more  or  less  matters  of  public  concern,  and  promote,  in  a 
general  sense,  the  public  welfare.  But  they  lie  without  the 
domain  of  public  uses  for  which  private  ownership  may  be 
displaced  by  compulsory  proceedings." 

The  case  being  one  where  the  exercise  of  the  right  of  eminent 
domain  was  sought  to  be  enforced. 

The  whole  matter  is  admirably  summed  up  by  Judge  Cooley 
in  The  People  v.  RaXem  (20  Mich.,  452,  on  p.  485) : 

*'  We  perceive,  therefore,  that  the  term  public  purpose^  as 
employed  to  denote  the  objects  for  which  taxes  may  be  levied, 
has  no  relation  to  the  urgency  of  the  public. need,  or  to  the 
extent  of  the  public  benefit  which  is  to  follow.  It  is,  on  the 
other  hand,  merely  a  term  of  classification,  to  distinguish  the 
objects  for  which,  according  to  settied  usage,  the  Government 
is  to  provide,  from  those  which,  by  the  like  usage,  are  left  to 
private  inclination,  interest,  or  liberty.'^  '  •    •    • 

What  is  a  public  purpose  is  not  always  easy  of  ascertain- 
ment, the  line  between  a  public  and  a  private  puri)ose  not 
always  being  clear.  Attempts  to  aid  by  gifts  of  the  public 
thuds  enterprises  of  various  kinds  have  been  defeated  by  the 
courts  in  cases  holding  such  gifts  not  to  be  for  a  public  but 
for  a  private  purpose.  Manufacturing  establishments  have 
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been  uniformly  treated  as  private  rather  than  public  enter- 
prises. Manufactories  generally  were  so  treated  in  Opinions  of 
the  Judges  (53  Maine,  590) ;  a  sawmill  and  box  factory  in  AUen 
V.  InJidbitants  of  Jay  (60  Maine,  124).  In  Loan  Association  v. 
Topeka  (20  Wall.,  655),  aid  was  attempted  to  be  given  by  the 
city  of  Topeka  to  an  iron  bridge  and  iron  works  company;  a 
foundry  and  machine  works  and  marine  railway  was  attempted 
to  be  aided  by  the  city  of  Parkersburg,  in  Parkersburg  v. 
Brown  (106  U.  S.,  487);  a  roiling  mill  in  Cole  v.  La  Orange 
(113  U.  S.,  1),  and  establishments  of  a  similar  nature  in  vari- 
ous State  cases.  The  creation  of  a  fund  to  loan  to  those  whose 
buildings  had  been  burned  by  a  disastrous  fire,  destrojnuQg  a 
large  portion  of  a  city,  was  held  not  to  be  a  public  purpose 
in  Lowell  v.  Boston  (111  Mass.,  454)  and  Fieldman  &  Co,  v. 
The  City  Council  of  Charleston  (23  S.  C,  57).  Directly  aiding 
agriculture  by  the  issuing  of  township  bonds  for  the  relief  of 
farmers  within  the  township  who  had  lost  by  failure  of  the 
crops  the  seed  necessary  to  be  jjlanted  for  the  next  season, 
was  held  to  be  a  private  and  not  a  public  purpose  of  the  town- 
ship in  State  v.  Osawkee  Totcnship  (14  Kans.,  418).  An  act 
authorizing  a  bounty  for  planting,  protecting,  and  cultivating 
forest  trees  on  i)rairie  lands,  was  held  not  to  ,be  for  a  public 
purjwse  in  Deal  v.  Mississippi  County  (107  Mo.,  464).  In  Cen- 
tral Branch  v.  Smith  (23  Kans.,  745)  erecting  and  maintaining 
a  dam  and  mills  in  a  township  was  held  to  be  a  private  and 
not  a  public  purpose.  In  Burhngton  v.  Bea^tley  (94  U.  S.,  310) 
and  Blair  v.  Cuming  County  (111  U.  S.,  363)  gristmills  were 
held  to  be  works  of  internal  improvement  to  aid  in  construct- 
ing which  a  town  might  issue  bonds,  only  because  the  mills 
were  declared  by  the  statute  to  be  public  mills  which  were 
obliged  to  grind  for  toll  for  all  customers  upon  regulations 
prescribed  by  governmental  authority,  as  explained  by  Mr. 
Justice  Gray  in  Cole  v.  La  Grange^  supra.  It  can  not  be  claimed 
that  any  such  authority  has  been  exerted  over  the  sugar  plants 
to  which  the  bounty  has  been  given  by  Congress.  The  roles 
and  regulations  which  the  Commissioner  of  Internal  Revenue 
and  the  Secretary  of  the  Treasury  were  authorized  to  make 
are  simply  rules  for  the  protection  of  the  Treasury  in  order 
that  it  may  be  ascertained  that  the  bounty  has  been  iu  fact 
earned. 

A  fair  test  of  the  question  of  public  purpose  might  be  the 
power  to  exercise  the  right  of  eminent  domain.    If  a  law  had 
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been  passed  conferriug  the  right  upon  the  Oxnard  Beet  Sugar 
Company  to  condemn  lands  for  the  erection  of  its  factory, 
could  such  an  act  have  been  sustained  by  the  courts  as  a 
proper  exercise  of  the  right  of  eminent  domain  for  a  public 
purpose?  In  Eureka  Basin  and  Warehouse  Maiiufacturing 
Citmpany  (9G  N.  Y.,  42)  such  a  right  was  denied  in  a  case 
where  a  corporation  was  authorized  to  condemn  property  for 
the  purpose  of  constructing  and  maintaining  docks,  basins, 
piers,  wharves,  and  warehouses,  on  the  ground  that  such  an, 
enterprise  was  a  private  one,  and  the  pretence  that  it  was  for 
a  public  purpose  was  merely  colorable  and  illusory  so  long  as 
the  property  arid  other  structures  were  to  remain  under  private 
ownership  and  control,  with  no  right  to  their  use  or  to  direct 
their  nianagemeut  conferred  upon  the  public.  And  even  the 
right  to  condemn  property  for  a  railroad  has  been  denied  when 
the  sole  purp  )se  to  which  the  railroad  could  be  put  was  to 
transport  pleasure  seekers  to  obtain  a  view  of  Niagara  Falls 
and  River,  the  situation  of  the  railroad  being  such  that  it  could 
not  be  used  by  the  general  public  as  a  means  of  transporta- 
tion.   [Niagara  Falls  and  Whirlpool  Co.,  108  N.  Y.,  376.) 

The  only  cases  cited  as  apparently  justifying  bounties  of  a 
character  similar  to  the  sugar  bounties  were  the  Michigan  salt 
cases— People  ex  rel.  Salt  Company  v.  State  Auditors  (9  Mich., 
327);  Salt  Company  v.  East  Saginaw  (19  Mich., 259,  s.c,  13  Wall., 
373).  In  none  of  these  cases  was  the  constitutionality  of  the 
Michigan  statutes  drawn  in  question,  and  therefore  no  decision 
was  rendered  by  the  supreme  court  of  Michigan  or  the  Supreme 
Court  of  the  United  States  upon  that  question.  The  decisions 
in  19  Mich,  and  13  Wall,  were  not  upon  the  bounty  provision 
of  the  Michigan  act,  but  upon  that  part  of  it  creating  an  exemp- 
tiou  from  taxation.  The  decisions  amount  simply  to  this: 
That,  conceding  the  constitutionality  of  the  act  providing  for 
the  8alt  bounty,  the  amounts  earned  thereunder  before  its 
repeal  or  modification  were  valid  claims  which  should  be  paid. 
The  case  of  CaUler  v.  Henderson  (54  Fed.  Rep.,  802)  was  also 
relied  upon  as  holding  the  sugar  bounties  of  the  McKinley 
Act  constitutional.  The  constitutional  question,  however,  was 
not  involved  in  that  case,  but  simply  whether  the  amount  to 
be  colle'rted  from  the  Government  under  the  sugar  bounty  pro- 
visions of  the  McKinley  Act  passed  to  an  assignee  in  insol- 
veucy  mider  the  laws  of  Louisiana.  It  was  held  that  the 
interest  did  so  pass,  and  the  statements  made  by  the  judges 
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w!)o  delivered  that  opinion  were  to  the  same  effect  as  the  salt- 
bounty  decision  in  9  Mich.,  that  the  bounty  act  created  a  con- 
tract to  the  extent  of  the  interest  actually  vested  thereunder, 
provided  the  bounty  act  was  constitutional,  a  question  not 
discussed  nor  decided. 

This  review  of  these  cases  seems  clearly  to  sustain  the  con- 
clusion reached  in  the  Miles  case,  that  the  payment  of  these 
sugar  bounties  is  not  one  for  a  public  purpose  of  the  Federal 
Government.  For,  as  shown  by  Judge  Shepard,  the  principle 
of  these  cases  is  as  applicable  to  the  State  and  Federal  Gov- 
ernments as  it  is  to  the  towns,  cities,  townships,  and  other 
subordinate  political  divisions  of  the  State.    He  said: 

^'Nor  was  the  decision  of  either  of  those  cases  made  to  turn 
upon  a  mere  question  of  ^  municipal  authority,'  but  instead 
ux>on  the  broad  question  of  ^  legislative  x)ower.'  As  said  by 
Wells,  Justice :  ^The  point  of  difficulty  is  not  as  to  the  distribu- 
tion of  the  burden  by  allowing  it  to  be  imposed  uiK>n  a  limited 
district  within  the  State;  but  as  to  the  right  of  the  legislature 
to  impose  or  authorize  any  tax  for  the  object  contemplated  by 
this  statute.' " 

If  establishing  manufacturing  enterprises  in  a  town  or  city, 
or  aiding  the  reerection  of  private  business  buildings  destroyed 
by  a  disastrous  conflagration  devastating  a  city  are  not  public 
purposes  of  such  town  or  city,  or  aiding  a  large  class  of  farm- 
ers of  a  township  who  have  lost  their  seed  by  failure  of  crops 
to  obtain  a  sufficient  amount  lor  the  next  season's  planting  is 
not  a  public  purpose  of  the  township,  or  giving  a  bounty  to 
those  in  a  prairie  county  who  would  plant  trees  on  their  own 
lands  is  not  a  public  purpose  of  such  county,  how  can  the  giv- 
ing of  a  bounty  tor  the  production  of  sugar  from  cane,  beets, 
or  sorghum  grown  in  the  United  States  be  a  public  purpose  of 
the  Federal  Government!  The  diflFerence  seems  to  be  one  of 
degree  and  not  one  of  kind.  As  was  said  in  the  opinion  in  the 
Miles  case: 

"If  it  may  be  for  'the  general  welfare  of  the  United  States' 
to  encourage  the  production  of  sugar  by  the  grant  of  a  bounty, 
it  is  hard  to  conceive  why  the  producers  of  corn,  wheat,  cotton, 
wool,  coal,  iron,  silver  ore,  etc.,  might  not  be  paid  a  bounty 
also. 

"If  Congress  be  conceded  the  power  to  grant  subsidies  from 
the  public  revenues  to  all  objects  it  may  deem  to  be  for  the 
general  welfare,  then  it  follows  that  this  discretion,  like  all 
admitted  x>ower8  of  taxation,  is  absolute.  Such  a  doctrine 
would  destroy  the  idea  that  this  is  a  government  of  'delegated, 
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limited,  and  euumeratcd  pow*^rs,'  render  snperfluons  all  the 
special  delegations  of  power  contained  in  the  Oonstitntion, 
aud  o|>en  the  way  for  a  flood  of  socialistic  legislation,  the  Bpe- 
mm  plea  tor  all  of  whicti  has  ever  been  <tbe  general  welfiftre.' 
It  is  a  doctrine  that  we  can  not  subscribe  to." 

In  other  words,  a  complete  change  from  the  self-dependence 
and  local  self-government  in  which  it  has  been  conceded  lies  the 
strength  of  our  institutions  to  a  system  of  socialistic  paternal- 
ism by  the  Federal  Government  might  be  brought  about,  and 
we  might  soon  reach  the  point  where,  instead  of  the  people 
supi)orting  the  Government,  the  Government  would  support 
the  iKH)ple,  as  suggested  in  President  Cleveland's  veto  of  the 
Texas  seed  bill  (State  Pax)er8  of  Grover  Cleveland,  Gov.  Print. 
Off.,  1889,  p.  238),  wherein  he  disapproved  of  that  bill  upon  the 
groond  of  its  doubtM  constitutionality. 

It  is  claimed,  however,  that  a  century's  construction  of  the 
Constitution  by  Congress  in  practical  legislation  has  sanctioned 
both  direct  and  indirect  bounties,  and  that  such  a  practical 
construction  is  binding  upon  the  courts  as  determining  that 
industrial  bounties  are  for  a  public  purpose.  To  sustain 
that  proposition,  in  addition  to  certain  acts  of  Congress,  state- 
ments made  in  early  tariff  debates  that  bounties  might  be 
given  in  lieu  of  certain  taxes  as  a  means  of  aiding  industries, 
and  similar  statements  made  in  the  reports  of  high  executive 
officers,  were  cited,  reliance  being  especially  placed  upon  tariff 
acts  as  passed  not  only  for  the  raising  of  revenue,  but  for  the 
prote(!ti(m  of  industries,  the  claim  being  made  that  a  direct 
bounty  by  way  of  subsidy  from  the  Treasury  is  not  different 
from  ;in  indirect 'benefit  derived  from  a  high  customs  duty. 
Particular  reliance  was  also  placed  upon  the  acts  providing  for 
what  are  generally  known  as  the  cod  fishery  bounties.  Expres • 
sious  of  the  kind  stated  were  undoubtedly  made  by  prominent 
statesmen  in  the  debate  on  the  first  tariff  act,  and  by  prominent 
executive  officers  in  official  reports.  These  expressions  related 
rather  to  the  question  of  policy  than  to  the  question  of  consti- 
tutionality, which  does  not  seem  to  have  been  directly  consid- 
ered. It  is  a  strange  fact,  however,  that  unless  the  so  called 
cod-fishery  bounties  can  be  considered  as  bounties  in  fact,  which 
is  seriously  doubted,  no  direct  money-bounty  act  has  ever  been 
passed  by  Congress  until  the  sugar  bounties  of  the  McKinley 
Act.  While  economically  the  efi'ect  on  industries  may  be  the 
same  whether  a  high  protective  duty  is  laid  or  a  direct  bounty 
given,  it  is  not  necessarily  true  that  both  methods  may  be 
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legally  sustainable.  Levying  a  tax  is  the  exercise  of  legisla- 
tive power  whatever  may  be  the  motive  which  actuates  its 
levy.  The  motive  can  not  be  inquired  into  by  the  courts 
( Veazey  Bank  v.  Fetmo,  8  Wall.,  533).  Even  if  no  revenue 
should  be  derived  from  the  tax,  the  possibility  that  such  reve- 
nue might  be  obtained  is  sufficient  to  sustain  the  legality  of  the 
statute.  ^  That  a  direct  bounty  may  not  be  sustained  as  consti- 
tutional, although  a  tariff  tax  is  valid,  seems  to  result  from  the 
decision  in  Field  v.  Clark  (143  U.  S.,  649). 

lu  regard  to  the  so-called  cod-fishery  bounty,  an  examination 
of  the  debates  indicates  clearly  that  it  was  originally  passed 
as  granting  a  drawback  upon  the  duty  on  the  salt  used  in 
curing  the  fish,  and  not  as  a  bounty  to  the  fisheries.  It  was 
furthermore  justified  as  an  aid  to  the  '^  fishing  trade  as  being  a 
nursery  for  seamen  and  serving  as  a  kind  of  naval  militia  for 
the  United  States,"  this  latter  being  undoubtedly  a  govern- 
mental purpose.  The  whole  question  seems  to  have  been 
tersely  summed  up  by  Senator  Chandler,  of  Michigan,  in  the 
debate  on  the  act  of  July  28,  1866,  when  he  said : 

^^The  Committee  on  Finance  propose  to  give  cod  fishermen 
all  they  want — a  remittal  of  the  duty  on  foreign  salt.  All  that 
they  pretended  they  ever  asked  was  a  remittal  of  that  duty." 
(Cong.  Globe,  p.  4070.) 

But  if  the  same  was  considered  by  some  as  a  bounty  it  ^^  was 
strenuously  resisted  on  constitutional  grounds,"  as  stated  by 
Story  (Const.,  sec.  091).  In  1838  there  was  passed  "An  act  to 
encourage  the  production  and  promote  the  cultivation  of  troi>- 
ical  plants  in  the  United  States"  (5  Stat ,  302),  which  granted 
a  township  of  land  in  southern  Florida  to  Dr,  Henry  Perrine 
and  his  associates,  for  the  purposes  stated  in  the  caption  of  the 
act.  This  act,  when  before  the  House  of  Eepresentatives,  was 
also  vigorously  attacked  on  constitutional  grounds  as  a  mere 
bounty,  not  within  the  power  of  Congress  to  confer.  In  answer- 
ing this  objection  it  was  pointed  out  that  the  Constitution 
provided : 

"Congress  shall  have  power  to  dispose  of  •    •    •    the  ter- ' 
ritory  and  other  property  of  the  United  States."    (Par.  2,  sec. 
3,  art.  4.) 

And  therefore  that  they  had  by  express  grant  absolute  power 
over  the  public  lands.    This  view  seems  to  be  confirmed  by 

Story  (sec.  1327): 

"The  constitutional  objection  to  the  appropriation  of  the 
other  revenues  of  the  Government  to  such  objects  [internal 
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improvements,  education,  etc.]  has  not  been  8npx>osed  to  apply 
to  an  appropriation  of  the  proceeds  of  the  public  land.  The 
cessions  of  that  territory  were  expressly  made  for  the  common. 
benefit  of  the  United  States,  and  therefore  constitute  a  fiind 
which  may  be  expressly  devoted  to  any  objects  which  are  for 
the  common  benefit  of  the  Union." 

The  sugar  bounty  provision  of  the  McKinley  Act  was  also 
Tigoronsly  fought  in  Congress  as  unconstitutional  and  as  an 
entirely  new  departure  in  Federal  legislation.  When  it  became 
a  law  the  whole  act  was  attacked  in  the  courts  on  the  ground 
that  the  unconstitutionality  of  the  bounty  provision  vitiated 
the  entire  act  {Field  v.  Clarky  143  U.  8.,  649),  where,  however, 
it  was  held  that  the  bounty  provision  was  separable  from  the 
tariff  portion  of  the  act,  and  the  constitutionality  of  the  bounty 
provision  was  not  decided.  When  the  first  case  directly  based 
upon  the  bounty  clause  reached  the  courts  it  was  held  to  be 
unconstitutional.  When  it  is  seen  that  no  act  granting  a 
bounty  in  aid  of  industries  has  ever  been  passed  without 
beinj5  severely  criticised  by  members  of  the  legislative  body 
as  unconstitutional,  and  when  the  only  act  passed  iu  early 
days  which  can  by  any  possibility  be  claimed  to  be  a  money- 
bounty  act  was  only  justified  by  those  who  were  then  members 
of  Congress  as  a  drawback  and  an  encouragement  to  the  for- 
mation of  a  naval  militia,  it  can  not  be  said  that  such  a  prac- 
tical legislative  construction  of  the  Constitution  has  been  made 
as  will  require  or  justify  the  courts  in  holding  bounties  con- 
fititational.  On  the  contrary,  the  absence  of  all  such  legisla- 
tion is,  under  the  circumstances,  rather  a  practical  construction 
that  bounties  are  unconstitutional. 

A  practical  oonstmction  of  the  Constitution  by  Congress 
has  only  been  treated  by  the  courts  as  making  the  true  con- 
struction in  cases  where  the  proper  construction  was  not  clear 
4uid  the  construction  by  Congress  had  been  early  adopted  and 
uniformly  adhered  to.  {The  Lanra^  114  U.  S.,  411;  Field  v. 
Cterit,  143  U.  S.,  649-691;  McPIietson  v.  Bl4ickerj  146  U.  8.,  1.) 
Iu  the  recent  income-tax  cases  counsel  for  the  Government 
pressed  upon  the  court  without  effect  the  legislative  practice 
during  and  since  the  war. 

Nor  can  such  a  construction  fairly  be  inferred  from  the  other 
acts  cited  to  sustain  this  proposition.  Most  of  these  acts  may 
be  classed  under  the  general  designation  of  ^^  charities."  Be- 
fore 1863,  or  for  three-(|uarters  of  a  century  after  the  formation 
of  the  Constitution,  but  three  of  such  acts  appropriating  money 
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have  beeu  found.  They  are  the  act  of  February  12,  1794, 
*^For  the  relief  of  the  inhabitants  of  San  Domingo,  resident 
within  the  United  States,  as  may  be  found  in  want  of  support*' 
(6  Stat,  13);  the  act  of  May  8,  1812,  "For  the  relief  of  the 
citizens  of  Venezuela"  (2  Stat.,  730),  and  the  act  of  January 
24, 1827,  "  For  the  relief  of  indigent  sufferers  by  the  fire  at 
Alexandria"  (6  Stat.,  356).  Of  these  acts  it  may  be  said  that 
that  for  the  relief  of  the  Alexandria  fire  sufferers  was  one 
passed  while  Alexandria  was  a  part  of  the  District  of  Colum- 
bia, and  therefore  directly  within  the  jurisdiction  of  Congress, 
while  the  other  two  acts  seem  to  have  had  some  direct  connec- 
tion with  our  diplomatic  relations,  a  subject  solely  cognizable 
by  the  Federal  Government. 

In  the  act  of  1794  for  the  relief  of  the  San  Domingo  sufferers 
it  was  provided  that  the  amount  of  the  relief  should  "  be  provi- 
sionally charged  to  the  debit  of  the  French  Republic,  subject  to 
such  future  arrangements  as  shall  be  made  thereon  between 
the  Goveniment  of  the  f  nited  States  and  the  said  Republic,*^ 
with  a  further  proviso  that  unless  such  arrangement  were 
made  within  six  months  the  relief  should  cease;  while  in  the 
act  of  May  8, 1812,  the  relief  was  tendered  "in  the  name  of  the 
Government  of  the  United  States  to  that  of  Venezuela."  But 
on  the  subject  of  these  two  acts,  as  well  as  all  the  acts  of  char- 
ity passed  since  1863,  the  remark  made  by  Mr.  Cambreleng^ 
when  the  act  for  the  relief  of  the  Alexandria  sufferers  was 
being  debated,  may  be  quoted:  "This  was  not  the  time  nor 
the  occasion  to  fight  the  battles  of  the  Constitution.  •  •  • 
God  grant  that  it  may  never  be  surrendered  to  an  enemy  more 
formidable  and  dangerous  than  charity." 

Of  all  these  so-called  bounty  and  charity  acts  Judge  Shepard 
said: 

"All  such  acts,  however,  however  worded  oi*  devised,  have 
met  with  determined  opposition  and  denial  of  power  at  all 
times,  and  it  can  not  be  said  that  they  have  ever  received  gen- 
eral consent  or  acquiescence.  The  fact  that  moneys  have  often 
been  paid  out  under  acts  of  doubtful  or  questionable  validity  can 
have  no  great  weight  under  a  system  where  the  question,  by 
reason  of  difficulties  before  alluded  to,  is  so  hard  to  be  raised 
in  an  effective  manner. 

"But  if  there  had  been  a  practice  by  Congress,  uniform  and 
generally  acquiesced  in.  our  opinion  is  so  clearly  against  the 
validity  of  this  act  that  we  could  not  be  controlled  by  it  in  the 
performance  of  cuir  duty.  No  time,  no  acquiescence,  no  estop- 
})el  runs  against  the  people  under  the  protection  of  oar  written 
Constitution." 
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In  which  conclnsion  the  Oomptroller  ooncnrs. 

It  was  furthermore  saggeHted  rather  than  argued  that  these 
bounties,  being  given  to  stimnlate  agricaltare,  whereby  pro- 
daction,  and  as  a  result  commerce,  woold  be  increased,  might 
be  sustained  under  the  power  "  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  States  and  with  the  Indian 
tribes."  (Const.,  par.  3,  sec.  8,  art.  1.)  That  contention  seems 
to  be  conclusively  settled  by  the  opinions  of  the  Supreme 
Court  in  Veazie  v.  Moore  (14  How.,  568);  Kidd  v.  Pearson  (128 
l>.  8.,  1),  and  United  States  v.  U.  C.  Knight  Company  (156  U.  S., 
1),  wherein  it  was  distinctly  held  that  agriculture  and  manu- 
facture were  not  commerce  and  could  not  be  regulated  as  an 
iucident  to  the  power  to  regulate  commerce. 

These  cases  seem  also  to  dispose  of  the  suggestion  that  the 
reciprocity  feature  of  the  McKiuIey  Act  might  sustain  the  boun- 
ties ;  besides,  the  tarifif  and  recipi  ocity  features  of  the  McKinley 
Act  are  independent  of  the  bounty  provision,  as  si>ecifically 
held  in  Field  v.  Clarkj  supra. 

It  is  contended,  however,  that  the  power  to  appropriate  is 
absolute  in  Congress;  that  ir  is  a  political  i>ower  not  cogniza- 
ble by  the  courts,  and  that  the  correction  lies  with  the  people 
at  the  polls  if  its  use  exceeds  constitutional  limits.  No 
authonties  are  advanced  to  sustain  this  proposition.  The 
power  to  appropriate  is  coextensive  with  the  i)ower  to  lay 
taxes.  The  appropriation  is  the  means  by  which  the  purpose 
for  which  the  tax  is  levied  is  carried  out.  Unless,  therefore, 
there  is  the  power  to  tax,  there  can  not  be  the  power  to  appro- 
priate. Whether  a  tax  is  laid  for  a  public  purpose  may  be 
inquired  into  by  the  courts,  as  shown  by  the  cases  already 
cited.  In  Allen  v.  The  InhabitanU  of  Jay  (60  Me.,  124),  the 
question  was  elaborately  discussed  and  the  conclusiveness  of 
the  legislative  decision  denied. 

These  various  arguinents  were  considered  in  the  opinion  of 
the  Court  of  Appeals  of  the  District  of  Columbia  in  the  Miles 
Case  as  not  justifying  the  sngar  bounty  of  the  McKinley  Act 
as  a  constitutional  exercise  of  the  taxing  power.  It  is  sought  to 
discredit  that  opinion  on  the  ground  that  it  is  not  a  decision 
upon  the  merits  of  a  question  actually  before  the  court  neces- 
sary for  determination,  and  therefore  is  a  mere  dictum;  and 
also  that  that  court  is  not  a  constitutional  court  of  the  United 
States,  its  opinion  being  of  no  more  force  than  that  of  any 
inferior  State  court  or  Territorial  court  of  the  United  States. 
The  constitutional  point,  if  not  absolutely  involved,  was  in 
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fact  raised  and  discussed  by  counsel  because  it  could  not  be 
known  that  the  court  would  decide  the  case  on  other  points. 
Even  if  it  be  a  dictum  it  is  entitled  to  the  highest  weight  as 
the  opinion  of  the  judges  who  concurred  in  the  same  after 
argument  and  due  consideration.  As  to  the  character  of  that 
court  i%  need  only  be  said  that  it  is  an  appellate  court,  created 
by  Congress,  whose  opinions  are  entitled  to  as  much  weight  as 
the  opinions  of  the  circuit  courts  of  appeals  of  the  United 
States.  If  the  Comptroller  is  ever  justified  in  following  the 
opinion  of  an  inferior  Federal  court,  which  is  founded  upon 
the  application  of  cases  decided  by  the  Supreme  Court  of  the 
United  States  and  the  reasoning  of  which  is  convincing  to  his 
own  mind,  certainly  the  Comptroller  is  justified  in  following 
this  opinion  of  Judge  Shepard,  concurred  in  by  Judge  Morris 
and  not  dissented  from  by  Chief  Justice  Alvey,  the  other 
judge  who  sat  in  the  case. 

But  it  is  claimed  that  the  case  of  Colder  v.  Henderson  (54 
Fed.  Rep.,  802),  is  a  dictum  contrary  to  that  in  the  Miles  Case. 
The  Calder  Case  was  one  between  private  individuals,  and  the 
constitutionality  of  the  bounty  was  not  drawn  in  question  or 
argued,  and  the  opinion  does  not  even  refer  to  it.  Even  if  that 
opinion  be  a  dictum,  holding  the  bounty  constitutional,  and 
be  entitled  to  as  much  weight  as  the  so-called  dictum  of  Judge 
Shepard,  there  would  then  be  two  dicta,  the  one  offsetting  the 
other,  by  courts  of  equal  standing.  Under  such  circumstances 
a  private  individual  would  unquestionably  wait  for  a  final 
decision  by  the  court  of  last  resort  before  irrevocably  paying 
out  his  money.  It  would  seem  that  the  Government,  as  the 
agent  of  the  people  and  the  custodian  of  their  funds,  should 
do  no  less. 

3.  If  the  present  claim  were  founded  upon  the  provisions 
of  the  bounty  clause  of  the  McKinley  Act,  upon  which  the 
opinion  in  the  Miles  Case  was  given,  it  would  not,  be  necessary 
to  say  anything  more  upon  the  subject;  but  it  is  founded 
upon  an  appropriation  made  in  the  act  of  March  2, 1895;  and 
it  is  claimed  that,  even  if  the  original  bounty  provisions  of 
the  McKinley  Act  are  unconstitutional,  the  appropriation  now 
under  consideration  may  be  sustained  upon  the  ground  that 
Congress  has  the  power  to  make  appropriations  founded  on  a 
morsd  obligation,  and  that  such  considerations  exist  for  the 
payment  of  the  claims  covered  by  the  appropriation  in  the  aet 
of  1895. 
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This  contention  is  largely  based  upon  the  statement  of  Judge 
Cooley  in  his  work  on  Taxation,  ou  page  91,  and  the  numerous 
caaes  cited  in  the  notes  thereto,  and  other  cases  of  similar 
purport,  that  taxes  may  be  levied  to  pay  equitable  claims.  It 
is  not  to  be  denied  that  Congress  has  the  power  to  make 
many  appropriations  based  exclusively  upon  equitable  con- 
siderations and  for  claims  which  are  not  legal  obligations  of 
the  Government,  and  much  legislation  of  that  character  has 
heeii  passed. 

An  examination  of  all  the  authorities  cited  shows  that  the 
IK)wer  has  been  sustained  only  in  cases  which  were  within 
the  constitutional  limits  of  the  legislative  power,  and  generally 
to  pay  equitable  claims  which  would  have  been  legal  demands 
but  for  the  failure  to  comply  -with  some  formality  of  law,  or 
claims  founded  upon  services  voluntarily  rendered  or  money 
voluntarily  loaned,  in  cases  where  the  legislature  might  have 
originally  provided  for  the  employment  of  the  services  or  the 
borrowing  of  the  money. 

No  single  case  has  been  presented  in  which  it  was  held,  or 
even  suggested,  that,  if  a  matter  had  been  originally  beyond 
the  power  of  the  legislative  body  because  in  violation  of  the 
Constitution,  the  legislature  by  a  subsequent  act  could  have 
made  it  valid. 

The  contention  that  a  moral  obligation  existed,  authorizing 
Congress  to  make  the  present  bounty  appropriation,  rests  ux>on 
the  alleged  fact  that  by  the  sudden  repeal  of  the  bounty  pro- 
vision of  the  McKinley  Act  an  injury  was  done  to  the  sugar 
producers,  who  believed  they  would  receive  the  benefits  of  that 
bounty,  if  not  for  the  full  period  of  time  therein  named,  at 
least  for  all  that  had  been  earned  under  its  provisions  prior  to 
it^  repeal,  and  for  the  crop  which,  at  the  time  of  the  repeal,  was 
actually  grown,  but  not  yet  manufactured.  But  it  must  not 
be  overlooked  that  if  the  McKinley  bounty  was  ilinconstitu- 
tional  a  wrong  was  done  to  the  people  whose  money  was  paid 
oat  of  the  Treasury  without  their  authority. 

The  theory  which  rests  at  the  basis  of  this  moral  obligation 
is  the  repeiil  of  a  constitutional  act.  If  the  original  act  was 
null  and  void  because  unconstitutional,  the  cessation  of  pay- 
ments thereunder  because  of  its  repeal  would  be  no  diflFerent 
from  the  cessation  of  payments  because  the  act  had  been  held 
unconstitutional  by  the  Supreme  Oourt.  If  the  court  should 
have  held  the  act  unconstitutional  upon  the  same  day  that  it 
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was  ill  fact  repealed,  no  payments  could  bave  been  made  theore- 
after  under  the  orignal  act,  and  it  can  not  be  contended  that 
Congress  could,  by  another  act,  continue  the  unconstitutioiial 
provision  because  people  at  their  ])eril  had  relied  upon  the 
original  act  as  constitutional  Such  view  would  involve  the 
result  that  a  constitutional  prohibition  against  a  given  expendi- 
ture could  always  be  evaded  simply  by  passing  two  acts,  the 
first  unconstitutional,  the  second  valid  because  passe<l  to  com- 
pensate the  disappointment  arising  from  the  unconstitution- 
ality of  the  first,  but  both  accomplishing  the  same  original 
purpose  of  i)aying  out  the  i)eople's  money  to  a  beneficiary  for 
a  purpose  forbidden  by  the  organic  law.  This  would  be  to 
continue  the  original  wrong,  and  to  perpetuate  the  original 
usurpation.  The  justice  and  equity  of  the  preseut  bounty 
upon  the  theory  of  the  repeal  of  a  constitutional  statute  may 
be  conceded.  The  question  is  noi  one  of  policy  but  of  power. 
If  the  power  exists,  the  extent  of  its  exercise  is  solely  for  Con- 
gress to  determine,  and  no  executive  officer  or  court  can  qnes- 
tion  its  c<mclusions.  But,  if  the  power  does  not  exist,  no 
degree  of  natural  justice  and  etiuity  or  moral  obligation  can 
ju>*tify  Congress  in  assuming  it,  or  make  its  action  valid. 

Congress  is  the  agent  and  representative  of  the  people 
when  it  acts  within  its  power,  but  when  it  does  not  act  within 
its  i)ower,  it  does  not  act  for  the  people;  and  having  once 
exceeded  its  power  it  can  not,  by  its  own  act,  ratify  so  as  to 
make  valid  its  own  wrongful  action.  That  <»u  only  be  done 
by  the  i>eople,  whose  representative  it  is,  and  by  an  amend- 
ment to  the  Constitution  in  the  manner  prescribed  therein. 

This  is  well  illustrated  by  the  forcible  language  of  Mr.  Jus- 
tice Matthews  in  tlie  opinion  in  Poindexter  v.  (rreenhoic  (114 
U.  S.,  270-200): 

"The  Government  is  an  agent,  and,  within  the  sphere  of  the 
agency,  a  perfect  representative;  but  outside  of  that,  it  is  a 
lawless  usurpation.  The  constitution  of  the  State  is  the  limit 
of  the  authority  of  its  government,  aud  both  (roverument  and 
State  are  subject  to  the  sujiremacy  of  the  Constitution  of  the 
United  States,  and  of  the  laws  made  in  pursuance  thereof. 
So  that,  while  it  is  true  in  respect  to  the  government  of  a  State, 
as  was  said  in  Langford  v.  United  States  (101  V.  S.,  341),  that 
the  maxim,  that  the  king  can  do  no  wrong,  has  no  place  in  our 
system  of  Government;  yet,  it  is  also  true,  in  respect  to  the 
State  it>elf,  that  whatever  wrong  is  attempted  in  its  name  is 
imputable  to  its  government,  and  not  to  the  JState,  for,  as  it  can 
speak  and  act  only  by  law,  whatever  it  does  say  and  do  mast 
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be  lawftil.  That  which,  therefore,  is  unlawful  because  made 
so  by  the  supreme  law,  the  Constitution  of  the  United  States, 
is  not  the  word  or  deed  of  the  State,  but  is  the  mere  wrong 
and  trespass  of  those  individual  persons  who  falsely  speak 
and  act  in  its  name." 

This  language,  although  spoken  of  a  State,  is  equally  appli- 
cable to  the  United  States,  and  therefore  a  statute  which 
transcends  the  power  conferred  upon  Congress  by  th^  Consti- 
tution is  not  the  act  of  the  people  by  their  agents  as  )>erfect 
representatives,  or  their  word  and  deed,  but  the  wrong  "of 
those  individual  persons  who  falsely  sjieak  and  act  in  [their] 
name  " — an  act  of  "  lawlesvS  usurpation.'' 

Therefore,  if  the  McKinley  bounty  act  was  unconstitutional 
the  promise  to  pay  the  bounty  was  not  the  promise  of  the 
United  States,  or  even  the  promise  of  their  agents  or  repre- 
sentatives as  such,  which  should  be  fulfilled.  No  moral  obliga- 
tion to  fulfill  this  promise,  for  the  making  of  which  the  people 
are  not  responsible,  can  arise  troni  the  wrongful  assertion  by 
their  representatives,  while  acting  beyond  their  power,  that 
the  promise  is  the'promise  of  the  people  because  made  in  their 
name. 

It  was  suggested,  however,  that  the  people  had  got  the  ben- 
efit of  their  agents'  act  and  should  therefore  make  good  the 
promise.  But  if  the  bounty  was  not  given  for  a  public  purpose 
no  such  benefit  was  received.  In  all  the  above-cited  cases 
where  gifts  were  held  to  be  unauthorized  because  for  private 
purposes,  that  which  was  expected  from  the  gift  had  been 
obtained,  and  yet  none  of  the  cases  was  upheld  on  this  ground, 
lu  Parkerahurg  v.  Brown,  supra,  this  suggestion  was  made 
without  effect.    It  was  said  in  that  case  (p.  509) : 

^^But  it  is  contended  by  the  appellees  that  independently  of 
the  original  validity  of  the  bonds  the  city  is  liable  to  pay  them 
because  it  misled  and  prejudiced  their  holders  and  prevented 
them  from  resorting  to  the  security,  or  because  it  received  the 
fall  value  of  the  bonds  in  consideration  of  paying  them." 

To  which  Mr.  Justice  Blatchford,  who  delivered  the  opinion 
of  the  court,  answered : 

"The  only  misleading  or  prejudice  was  that  the  holders  of 
the  bonds,  mistaking  the  law,  supposed  them  to  be  valid  obli- 
gations of  the  city.'' 

It  is  also  suggested  that  when  Congress  gets  out  of  the 
domain  of  law  and  into  the  realm  of  justice  and  equity,  its 
power  is  unlimited.    That  would  no  doubt  be  true  if  Congress 
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could  get  out  of  the  domain  of  law,  but  it  can  not  do  so. 
The  limit  of  the  domain  of  law  to  Congress  is  the  extent  of  the 
legislative  power  conferred  upon  it  in  the  Constitution,  and 
its  power  to  do  equity  and  justice  is  restricted  by  its  limitations. 

As  the  courts  can  not  declare  any  act  of  the  legislature 
unconstitutional  on  the  ground  that  it  is  contrary  to  the  prin- 
ciples of  natural  justice  and  equity,  neither  can  the  legislature 
make  an  act  constitutional,  which  otherwise  would  not  be  so, 
simply  because  in  passing  the  same  it  was  actuated  by  motives 
founded  upon  the  principles  of  natural  justice  and  equity. 

The  bounty  of  the  act  of  1895  is  not  limited  to  those  who  may 
have  suffered  an  injury  by  failure  to  receive  the  bounty  of  the 
McKinley  Act,  but  is  given  to  all  alike,  whether  they  suffered 
loss  or  not  There  is  nothing  which  indicates  that  it  was 
intended  to  make  compensation  for  such  injury,  and  that  can 
not  be  implied.  The  provision  now  under  consideration  is 
simply  the  continuation  in  full  of  the  bounty  provision  of  the 
McKinley  Act  for  the  benefit  of  those  who  tailed  to  receive 
that  which  they  had  already  earned  under  the  McKinley  Act 
up  to  August  28,  the  date  of  its  repeal.  It  is  a  mere  continu- 
ance of  the  original  provision,  and  if  the  original  provision  wa^ 
invalid  it  is  inconceivable  that  the  present  provision  can  be 
any  more  valid. 

4.  Having  reached  *^he  conclusion  that  the  present  bounty 
provision  has  no  more  constitutional  validity  than  the  original 
McKinley  bounty  had,  it  follows  that  the  same  action  should 
be  taken  under  the  present  appropriation  as  would  be  taken  if 
the  original  bounty  appropriation  were  still  unrepealed  and 
were  held  unconstitutional.  If  the  Comptroller  should  pass 
the  claims  the  Government  would  be  absolutely  concluded  and 
the  money  of  the  people  be  taken  from  the  Treasury  m  payment 
of  demands  not  authorized  by  law,  if  the  appropriation  is  in 
fact  unconstitutional.  By  a  refusal  to  pass  the  claims  the  ulti- 
mate rights  of  the  claimants  are  in  no  way  affected,  for  they 
lave  a  perfect  remedy  in  court  to  test  the  validity  of  their 
claims  and  obtain  payment  thereof  after  a  final  determination 
of  the  constitutionality  of  the  law,  if  it  be  held  constitutional. 

If  the  Comptroller  had  no  other  alternative  than  to  pass  or 
reject  the  claims,  for  the  reasons  above  given,  bis  duty  to  the 
whole  i)eople,  who  can  not  bring  their  rights  into  court,  wonld 
require  him  to  reject  them,  leaving  the  claimants  to  their 
recourse  to  the  courts;  but  Congress  have  provided  another 
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means  of  escape,  appfbiently  with  the  intention  of  relieving  an 
officer  who  finds  himself  obliged  to  differ  with  the  legislative 
branch  of  the  Government  or  violate  his  oath  to  support  the 
Constitution. 
By* section  1063  of  the  Revised  Statutes  it  is  proyided  that — 

"  Whenever  any  claim  is  made  against  any  Executive  Depart- 
ment, involving  disputed  facts  or  controverted  questions  of 
law,  where  the  amount  in  controversy  exceeds  three  thousand 
doUars,  or  where  the  decision  will  affect  a  class  of  cases  or 
furnish  a  precedent  for  the  future  action  of  any  Executive 
Department  in  the  adjustment  of  a  class  of  cases,  without 
regard  to  the  amount  involved  in  the  particular  case,  or  where 
any  authority^  rights  privilege^  or  exemption  is  claimed  or  denied 
undffr  the  Constitution  of  the  United  States,  the  head  of  such 
Department  may  cause  such  claim,  with  all  the  vouchers, 
papers,  proofs,  and  documents  pertaining  thereto,  to  be  trans- 
mitt^  to  the  Court  of  Claims,  and  the  same  shall  be  there 
proceeded  in  as  if  originally  commenced  by  the  voluntary  action 
of  the  claimant;  and  the  Secretary  of  the  Treasury  may,  upon 
the  certificate  of  any  Auditor  or  Comptroller  of  the  Treasury, 
direct  any  account,  matter,  or  claim,  of  the  character,  amount, 
or  class  described  in  this  section,  to  be  transmitted,  with  all 
the  vouchers,  papers,  documents,  and  proofs  pertaining  thereto, 
to  the  said  court,  fbr  trial  and  adjudication." 

Section  1064  provides  that  cases  thus  transmitted  shall  pro- 
ceed to  judgment  as  in  other  cases  in  that  court,  and  section 
707  provides  an  appeal  to  the  Supreme  Court  of  the  United 

States. 

The  present  claim  is  one  involving  a  controverted  question 
of  law,  and  comes  directly  within  the  provision  of  section  1063, 
because  the  authority,  right,  and  privilege  is  claimed  on  the 
one  hand  and  denied  on  the  other  under  the  Constitution  of 
the  United  States.  Congress,  by  providing  that  claimants 
against  the  Government  should  have  a  remedy  in  court,  and 
authorizing  suits  to  be  brought  against  the  sovereignty  of  the 
United  States  which,  but  for  that  action,  could  not  have  been 
maintained,  has  provided  for  a  determination  by  the  courts  of 
the  validity  of  claims  against  the  United  States.  Further- 
more, by  section  1063  it  has  invited  the  executive  officer 
who  finds  himself  in  the  position  in  which  the  Comptroller 
now  is  to  submit  for  the  determination  of  the  judicial  branch 
of  the  Government  the  settlement  of  claims  founded  upon 
statutes  of  doubtful  constitutionality.  Notwithstanding  the 
fact  that  doubt  has  been  suggested  and  the  question  raised  in 
a  case  pending  before  the  Supreme  Court  whether  section  1063 
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has  been  repealed,  the  opinion  of  the  Comptroller  is  so  atrong 
that  it  is  sttU  in  force,  especially  as  the  qnestions  pending 
before  accounting  officers,  and  the  practice  both  of  the  Bxecu- 
tive  Departments  and  of  the  courts  has  so  iiersistently  treated 
it  as  continuing  in  operation,  that  he  deems  it  advisable  'that 
the  important  question  under  consideration  should  be  referred 
under  that  section  to  the  end  that  a  judgment  may  be  rendered 
upon  this  claim  from  which  either  party  can  appeal  to  the 
Supreme  Court  and  the  final  decision  of  that  court  be  obtained* 
The  papers  in  the  present  case  will,  therefore,  be  returned 
to  the  Auditor  for  transmission  by  him,  through  the  Secretary 
of  the  Treasury,  to  the  Court  of  Claims,  under  section  1063, 
for  the  rendition  of  a  judgment,  as  required  by  the  provisions 
of  section  1064  of  the  Revised  Statutes,  in  order  that  there 
may  be  furnished  <^a  precedent  for  the  future  action  of  (the) 
Executive  Department  in  the  adjustment  of  (the)  class  of 
cases"  involved  in  these  sugar  bounties. 

K.   B.  BOWLBB, 

Comptroller. 


EXPENSE   OF   MARINE    OFFICER    IN    CHARGE    OF 
NAVY  PRISONERS. 

Tht'  expenses  of  an  officer  of  the  Marine  Corps  in  charge  of  nary  prisoners 
are  properly  payable  from  the  Navy  appropriations. 

Tbeasuby  Depaetment, 
Office  of  Comptbollbb  of  the  Tbeasuby, 

September  6j  1895. 
Sib:  In  response  to  your  reference  of  August  10, 1895,  rela- 
tive to  charging  expenses  of  marine  officers  in  charge  of 
detachments  of  navy  prisoners  to  naval  appropriations,  and 
requesting  the  decision  of  this  office  as  to  whether  such 
expenses  are  properly  charged  to  the  naval  appropriations,  I 
have  the  honor  to  advise  you  that,  in  accordance  with  the  well- 
established  practice  of  the  office  of  the  late  Second  Comp- 
troller, such  expenses  are  to  be  charged  to  the  naval  appropria- 
tion, under  the  head  of  ^'  Pay,  miscellaneous,  1896,'^  providing  for 
<<  Expenses  of  court-martial,  prisoners  and  prisons,  and  courts 
of  inquiry,  boards  of  investigation,  examining  boards,  with 
clerks'  and  witnesses'  fees  and  traveling  expenses  and  costs." 
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I  herewith  return  all  papers  in  the  case  of  Lieut.  T.  P.  Kane, 
United  States  Marine  Corps,  together  with  the  indorsements 
thereon. 

Respectfully,  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller. 
The  Secretary  of  the  Navy. 


IN  RE  ACCOUNTS  OF  HON.  MATT  W.  RANSOM,  FOR 
COMPENSATION  AS  ENVOY  EXTRAORDINARY 
AND  MINISTER  PLENIPOTENTIARY  TO  MEXICO. 

A  Senator  of  the  United  States  is  prohibited  by  section  6,  article  1,  of  the 
Constitution,  during  the  time  for  which  he  was  elected,  from  being 
appointed  to  any  civil  office  the  emoluments  of  which  have  been 
increased  during  such  time. 

R.,  a  Senator  of  the  United  States,  elected  for  a  term  of  six  years,  to  expire 
March  3,  1895,  during  which  time  the  salary  of  the  office  of  minister  to 
Mexico  was  increased,  was,  on  February  23,  1895,  nominated  to  that 
office,  confirmed  by  the  Senate,  and  commissioned  by  the  President. 
He  took  the  oath  of  office  on  March  5.  Such  appointment  was  pro- 
hibited by  section  6,  article  1,  of  the  Constitution,  and  R/s  salary  can 
not  be  paid. 

Tbeasuey  Department, 
Office  of  Comptroller  of  the  Treasurtj, 

September  6,  1895. 
The  Auditor  for  the  State  and  other.  Departments  having, 
under  date  of  July  13, 1895,  made  an  original  construction  of 
the  following  clause  in  the  diplomatic  and  consular  appropria- 
tion act  of  March  2,  1896  (28  Stat.,  815)— 

"Envoys  extraordinary  and  ministers  plenipotentiary  to 
Russia  and  Mexico,  at  seventeen  thousand  five  hundred  dollars 
each,  thirty-five  thousand  dollars; " 

transmitted  his  decision  thereon  to  the  Comptroller  for  his 
approval,  disapproval,  or  modification.  Said  decision  is  as 
follows: 

"  Mr.  Bansom  has  presented  accounts  for  salary  as  envoy 
extraordinary  and  minister  plenipotentiary  to  Mexico,  covering 
the  time  from  and  including  March  4  to  and  including  June  30, 
altimo. 

**  It  becomes  my  duty,  as  the  accounting  officer  to  whom  the 
accounts  are  assigned  for  audit  and  settlement,  to  decide 
whether  or  not  Mr.  Ransom  is  entitled  to  the  compensation 
which  he  claims. 

*'Mr.  Ransom  was  a  Senator  from  the  State  of  North  Caro- 
lina for  the  term  be^nning  March  4,  1889,  and  ending  March 
11268— VOL  2 9 
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3, 1895.  During  the  said  term  the  salary  of  the  envoy  extraor- 
dinary and  minister  plenipotentiary  to  Mexico  was  increased 
by  Congress  from  $12,000  per  annum  to  $17,500  per  annum  by 
act  making  appropriations  for  consular  and  diplomatic  services 
approved  March  3, 1891.  (26  Stat.,  1053.)  Congress  has  since 
contiuued  to  appropriate  the  latter  sum,  and  at  that  rate  salary 
is  claimed  by  Mr.  Ransom. 

"  The  Constitution  of  the  United  States  provides  by  the 
second  clause  of  section  6,  article  1,  that  "  No  Senator  or  Rep- 
resentative shall,  during  the  time  for  which  he  was  elected,  be 
appointed  to  any  civil  office  under  the  authority  of  the  United 
States,  which  shall  have  been  created,  or  the  emoluments 
whereof  shall  have  been  increased  during  such  time.'*  The 
language  is  plain  and  unmistakable  and  in  view  of  the  fact 
that  the  salary  of  the  envoy  extraordinary  and  minister  pleni- 
potentiary to  Mexico  was  increased  during  Mr.  Bansom's  term 
in  the  Senate  he  was  constitutionally  ineligible  for  appoint- 
ment to  the  office  during  that  term.  In  the  words  of  Attorney- 
General  Brewster  (17  Opiu.  A.  G.,  365),  *  It  is  unnecessary  to 
consider  the  question  of  the  policy  which  occasioned  this  con- 
stitutional prohibition.  I  must  be  controlled  exclusively  by 
the  positive  terms  of  the  provision  of  the  Constitution.  The 
language  is  precise  and  clear,  and,  in  my  opinion,  disables  him 
from  receiving  the  appointment.  The  rule  is  absolute,  as 
expressed  in  the  terms  of  the  Constitution,  and  behind  that  I 
can  not  go,  but  must  accept  it  as  it  is  presented  regarding  its 
application  in  tins  case.' 

^<  In  determining  Mr.  Bansom's  right  to  the  salary,  it  is  neces- 
sary to  decide  when  an  appointment  is  comi)lete,  and  whether 
or  not  it  was  complete  during  his  term  as  Senator.  He  was 
nominated  by  the  President  to  the  Senate  February  23,  and 
the  nomination  was  confirmed  the  same  day.  The  commission 
bears  date  of  February  23.  I  take  it  the  legal  presumption  is 
that  the  signing  and  sealing  was  on  the  date  of  the  commission, 
unless  rebutted  by  proof  to  the  contrary,  and  this  I  have  heen 
unable  to  obtain,  so  that  those  acts  were  performed  while 
Mr.  Bansom  was  yet  serving  out  his  term  as  Senator.  But  he 
did  not  take  the  oath  of  office  until  March  4  and  his  conunis- 
sion  was  not  delivered  to  him  nntil  March  5,  which  days  were 
after  his  Senatorial  term  had  expired. 

"In  the  celebrated  case  of  Marbury  v.  Madison  (1  Cranch, 
137),  which  was  decided  at  the  February  term,  1803,  Chief 
Justice  Marshall  said: 

"  ^  The  acts  of  appointing  to  office  and  commissioning  th 
person  appointed  can  scarcely  be  considered  as  one  and  the 
same,  since  the  power  to  perform  them  is  given  in  two  separate 
and  distinct  sections  of  the  Constitution.  The  distinction 
between  the  appointment  and  the  commission  will  be  rendered 
more  apparent  by  adverting  to  that  provision  in  the  second 
section  of  the  second  article  of  the  Constitution  which  author- 
izes Congress  "to  vest,  by  law,  the  appointment  of  such  infe- 
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rior  officers  as  they  think  proper  in  the  President  alone,  in  the 
courts  of  law,  or  in  the  heads  Of  Departments,"  thus  contem- 
plating cases  where  the  law  may  direct  the  President  to  com- 
mission an  officer  appointed  by  the  courts  or  by  the  heads  of 
Departments.  In  such  a  case,  to  issue  a  commission  would  be 
apparently  a  duty  distinct  from  the  appointment,  the  perform- 
ance of  which,  perhaps,  could  not  legally  be  reiused.' 

^<And  further  he  said: 

^^^  Should  the  commission,  instead  of  being  evidence  of  an 
appointmeut,  even  be  considered  as  constituting  the  appoint- 
ment itself,  still  it  would  be  made  when  the  last  act  to  be  done 
by  the  President  was  performed,  or,  at  furthest,  when  the  com- 
mission was  complete. 

<'*  The  last  act  to  be  done  by  the  President  is  the  signature 
of  the  commission,  lie  has  then  a^ted  on  the  advice  and  con- 
sent of  the  Senate  to  his  own  nomination.  The  time  for  delib- 
eration has  then  passed.  He  has  decided.  His  judgment,  on 
the  advice  and  consent  of  the  Senate  concurring  with  his  nom- 
ination, has  been  made,  and  the  officer  is  appointed.  This 
appointment  is  evidenced  by  an  open,  unequivocal  act,  and, 
being  the  last  act  required  h'om  the  i>ersou  making  it,  neces' 
sarily  excludes  the  idea  of  its  being,  so  far  as  respects  the 
appointment,  an  inchoate  and  incomplete  transaction. 

•  •  •  •  •  •  • 

"  *If  it  should  be  supposed  that  the  solemnity  of  affixing  the 
seal  is  necessary  not  only  to  the  validity  of  the  commission  but 
even  to  the  completion  of  an  appointment,  still  when  the  seal 
is  affixed  the  appointment  is  made  and  the  commission  is 
valid.    •    •    • 

*^'The  transmission  of  the  commission  is  a  practice  directed 
by  convenience,  but  not  by  law.  It  can  not  therefore  be  nec- 
essary to  constitute  the  appointment  which  must  precede  it, 
and  which  is  the  mere  act  of  the  President.  If  the  Executive 
required  that  every  person  appointed  to  an  office  should  him- 
self take  means  to  procure  his  commission,  the  appointment 
would  not  be  the  less  valid  on  that  account.  *  *  *  A  com- 
mission is  transmitted  to  a  person  already  appointed ;  and  not 
to  a  person  to  be  appointed  or  not,  as  the  letter  inclosing  the 
commission  shonld  happen  to  get  into  the  post-office  and  reach 
him  in  safety,  or  to  miscarry.    •    •    • 

"'The  opinion  is  that  the  latest  point  of  time  which  can  be 
taken  as  that  at  which  the  appointmeut  was  complete,  and  evi- 
denced, was  when,  after  the  signature  of  the  President,  the  seal 
of  the  United  States  was  affixed  to  the  commission.' 

"So  the  opinion  of  the  court,  very  clearly  expressed  by  the 
Chief  Justice,  was  that  the  appointment  was  complete  at  the 
latest  when  the  commission  was  signed  and  sealed ;  tiud  this 
in  the  ease  of  Mr.  Hansom  took  place  before  his  term  as  Sen- 
ator bad  expired.  The  decision  in  the  case  of  Marhury  v. 
Madmn  has.been  followed  and  affirmed  with  remarkable  una- 
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nimity  whenever  the  question  has  been  raised,  notwithstanding 
the  severe  adverse  criticisms  of  Thomas  Jefferson  of  the  opin- 
ion, as  well  as  of  the  chief  justice  who  delivered  it.  (See  Ran- 
dolph's Memoirs  of  Jefl'erson,  vol.  1,  pp.  75, 317, 372.) 

'^  £  find  all  the  leading  commentators  on  the  Constitution 
indorse  the  opinion.  Paschal,  at  page  176,  says  of  the  commis- 
sion of  an  officer  confirmed  by  the  Senate :  '  After  being  signed 
by  tlie  President,  even  before  delivery,  the  appointment  is 
complete.' 

^'  Kawle,  at  page  166  of  his  work,  comments  favorably  on 
Marbury  v.  Madison^  and  Sergeant  m  his  Constitutional  Law, 
at  page  33d,  says:  '  The  appointment  and  commission  are  dis- 
tinct. The  former  is  complete  when  the  commission  is  signed 
by  the  President.  Such  signature  is  a  warrant  for  aflBxing  the 
seal,  and  the  Secretary  of  State  is  by  law  bound  to  affix  the 
seal.  He  acts  in  this  respect  under  the  authority  of  the  law, 
and  not  by  the  instructions  of  the  President.  Delivery  is  not 
essential  to  the  validity  of  a  commission;  the  detention  of  the 
commission  does  not  affect  its  validity,  nor  does  its  loss  or  de- 
struction. The  copy  of  the  record  is  considered  as  made  when 
the  authority  and  order  to  make  it  are  given,  and  they  are  by 
law  given  when  the  commission  is  signed  and  sealed.  Nor  is 
acceptance  of  the  commission  necessary  to  vest  the  oflice.' 

^'Mr.  Justice  Story,  in  his  work  on  the  Constitution,  quotes 
almost  the  entire  opinion  in  the  Marbury  v.  Madison  case  and 
with  strong  approbation.    He  says  (sec.  1545): 

"  'Another  point  of  great  imxx)rtance  is,  when  the  appoint- 
ment of  any  officer  is  to  be  deemed  complete.  It  will  be  seen 
in  a  succeeding  clause  that  the  President  is  to  "commission  all 
the  officers  of  the  United  States."  In  regard  to  officers  who 
are  removable  at  the  will  of  the  Executive,  the  point  is  unim- 
portant, since  they  may  be  displaced  and  their  commissions 
arrested  at  any  moment.  But  if  the  officer  is  not  so  removable 
the  time  when  the  appointment  is  complete  becomes  of  very 
deep  interest. 

"'(Sec.  1546.)  •  •  •  Neither  a  delivery  of  the  commission 
nor  an  actual  acceptance  of  the  office  is  indispensable  to  make 
the  appointment  perfect.' 

'•And  in  a  note  to  section  1553,  commenting  on  the  Marbury 
V.  Madison  case,  Mr.  Story  says: 

*'  'The  reasoning  of  this  opinion  would  seem  to  be,  in  a  judi- 
cial view,  absolutely  irresistible;  and,  as  such,  received  at  the 
time  a  very  general  approbation  from  the  profession.  It  was, 
however,  totally  disregarded  by  President  Jefferson,  who,  on 
this  as  on  other  occasions,  x>laced  his  right  of  construing  the 
Constitution  and  laws  as  wholly  above  and  independent  of 
judicial  decision.  •  •  *  He  says  delivery  is  essential  to  a 
deed.  Bu^,  assuming  this  to  be  correct  in  all  cases,  it  does  not 
establish  that  a  commission  is  essential  to  every  apx)ointment; 
or  that  a  commission  must,  by  the  Constitution, be  by  a  deed;  ot 
that  an  appointment  to  office  is  not  complete  before  the  corn- 
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mission  is  sealed  or  delivered.  The  question  is  not  whether  a 
deed  at  the  cominoTi  law  is  perfect  without  a  delivery,  but 
whether  an  appointment  under  the  Constitution  is  perfect 
without  a  delivery  of  a  commission.  If  a  delivery  were  neces- 
sary, wben  the  President  had  signed  the  commission  and 
delivered  it  to  the  Secretary  to  be  sealed  and  recorded,  such 
delivery  would  be  sufficient,  for  it  ia  the  final  act  required  to 
be  done  by  the  President.  But,  in  point  of  fact,  the  seal  is  not 
the  seal  of  the  President,  but  of  the  United  states.  The  com- 
mission sealed  by  the  President  is  not  his  deed,  and  it  does  not 
take  effect  as  his  deed.  It  is  merely  the  verification  of  his  act 
by  the  highest  evidence.  The  doctrine,  then,  of  deeds  of  private 
persons,  at  the  common  law,  is  not  a])|)licable.' 

**  But  there  are  judicial  decdsions  subsequent  to  the  Marbury 
ease  upon  this  question.  In  the  case  decided  in  1856  of  the 
United  States  v.  Le  Baron  (19  How.,  73),  which  was  a  suit  on 
the  bond  of  a  deputy  postmaster,  it  became  necessary  to  decide 
whether  the  appointment  was  complete  before  the  delivery  of 
the  commission.  Justice  Curtis,  delivering  the  opinion  of  the 
court,  said : 

*^'When  a  person  has  been  nominated  to  an  ofi^ce  by  the 
President,  confirmed  by  the  Senate,  and  his  commission  has 
been  signed  by  the  President,  and  the  seal  of  the  United  States 
affixed  thereto,  his  appointment  to  that  office  is  complete. 
Congress  may  provide,  as  it  has  done  in  this  case,  that  certain 
acts  shall  be  done  by  the  appointee  before  he  shall  enter  on 
the  possession  of  the  office  under  his  appointment.  These  ajcts 
then  become  conditions  precedent  to  the  complete  investiture 
of  the  office;  but  they  are  to  be  performed  by  the  appointee, 
not  by  the  Executive;  all  that  the  Executive  can  do  to  invest 
the  person  with  his  office  has  been  completed  when  the  com- 
mission has  been  signed  and  sealed;  and  when  the  person  has 
performed  the  required  conditions  his  title  to  enter  on  the  pos- 
session of  the  offi(!e  is  also  conrplete.' 

"'The  transmission  of  the  commission  to  the  officer  is  not 
essential  to  his  investiture  of  the  office.  If,  by  any  inadvertence 
or  accident,  it  should  fail  to  reach  him,  his  possession  of  the  office 
is  as  lawful  as  if  it  were  in  his  custody.  It  is  but  evidence  of 
those  acts  of  appointment  and  qualification  which  constitute 
his  title,  and  which  may  be  proved  by  other  evidence,  where 
the  rule  of  law  requiring  the  best  evidence  does  not  prevent.' 

'*  Whenever  the  question  has  arisen  in  the  State  courts  there 
is  the  same  concurrence  in  the  principle  laid  down  by  Chief 
Justice  Marshall. 

"In  the  case  of  People  v.  Whitman  (10  Cal.,  U)  the  court 
declare: 

"*So  far  as  regards  the  act  of  the  appointing  power,  the 
appointment  is  complete  when  the  commission  is  issued  by  the 
President.' 

"  In  Conger  v.  Gilmer  (32  Cal.,  75),  where  the  question  involved 
was  the  time  when  an  appointment  made  by  a  board  of  super- 
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visors  was  complete,  the  court,  commenting  approvingly  on  the 
Marhury  case,  say : 

"*In  that  case  the  appointment  was  made  by  the  President 
of  the  United  States,  and  it  was  held  that  the  appointment  was 
complete  when  the  Presideu  t  had  signed  the  commission.  This 
must  be  so  for  various  reasons.  Until  the  last  act  has  been  per- 
formed the  whole  matter  is  infieri^  and  within  the  control  of  the 
person  or  persons  by  whom  tne  appointment  is  made.' 

"  In  the  CRse  of  Keesser  v.  Fitzsimmons  et  al.  {(iS  N.  Y.,  514, 
518)  the  opinion  of  the  court  was  that — 

'' '  The  written  appointment  signed  by  the  officer,  or  any  paper 
signed  by  him  showing  that  he  has  made  the  appointment,  is 
sufficient,  and  the  commission  need  not  be  delivered.  There 
is  no  statute  requiring  its  delivery,  and  there  is  nothing  in 
the  nature  of  an  appointment  or  a  commission  which  makes 
delivery  to  the  person  appointed  a  prerequisite  to  its  validity. 
Unless  the  statute  requires  something  more  to  be  done,  when 
the  officer  has  executed  the  writing,  with  the  intention  by  that 
act  to  make  the  appointment,  and  has  thus  discharged  his  whole 
dutv  in  reference  thereto,  the  appointment  is  a  completed  act.' 

"And  in  Bahcock  v.  Murray  (70  N.  Y.,  521,  526)— 

«'  'The  act  of  signing  the  commission  completes  the  appoint- 
ment as  well  as  perpetuates  the  evidence  of  it.' 

"  Coogan  v.  Barbour  (53  Conn.,  76),  decided  in  1885,  is  to  the 
same  effect,  as  are  nearly  all  the  cases  in  the  State  courts  that 
I  have  found  touching  on  this  question,  the  exceptions  being 
those  which  hold  the  appointment  complete  before  the  commis- 
sion had  even  been  signed,  as  in  the  case  oiJohnstmi  v.  Nelson 
(2  N.  H.,  202),  in  which  Judge  Woodbury  says: 

'"On  general  princij)les  the  choice  of  a  person  to  fill  an  office 
constitutes  the  essence  of  his  appointment.  After  the  choice, 
if  there  bo  a  commission,  an  oath  of  office,  or  any  ceremony  of 
inauguration,  these  are  forms  which  may  or  may  not  be  neces- 
sary to  the  validity  of  any  acts  under  the  appointment,  accord- 
ing as  usage  and  positive  statute  may  or  may  not  render  them 
indisi>ensable.' 

"No  opinion  of  an  Attorney-General  is  found  to  conflict  with 
the  rule  in  Marhury  v.  Madison  as  to  the  time  of  the  appoint- 
ment, and  one  is  found  specifically  concurring,  to  wit,  Attor- 
ney-General John  Nelson,  m  an  opinion  given  to  the  Secretary 
of  the  Navy  August  9,  1843  (4  Opin.  A.  G.,  217),  in  which  he 
says: 

''*The  nomination  is  not  an  appointment;  nor  is  that  nomina- 
tion followed  by  the  signification  of  the  advice  and  consent  of 
the  Senate,  that  it  should  be  made  sufficient  of  themselves  to 
confer  upon  a  citizen  an  office  under  the  Constitution.  They 
serve  but  to  indicate  the  purpose  of  the  President  to  appoint 
and  the  consent  of  the  Senate  that  it  should  be  effectuated ;  but 
they  do  not  divest  the  Executive  authority  of  the  discretion  to 
withhold  the  actual  appointment  from  the  nominee.  To  give  a 
public  officer  the  power  to  act  as  such,  an  appointment  must  be 
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made  in  pursuance  of  the  previous  nomination  and  advice  and 
consent  of  Uie  Senate,  the  commission  issued  being  the  evi- 
dence that  the  purpose  of  appointment  signified  by  the  nomi- 
nation has  not  been  changed.' 

'<  He  then  refers  to  the  Marbury  v.  Madison  case  as  governing 
the  question.  Attorney-General  Miller  (19  Opin.  A.  O.,  410) 
fixes  the  time  of  appointment  upon  the  authority  of  the  same 
case. 

^^  It  has  been  suggested  that  in  a  case  where  the  officer  is 
removable  at  the  will  of  the  President  the  same  rule  may  not 
apply,  but  I  fail  to  see  any  reason  why  it  should  not.  In  the 
case  of  a  removable  officer  the  time  of  appointment  is  of  no 
consequence  so  far  as  the  right  of  removal  goes,  as  it  can  not 
affect  that  right  one  way  or  the  other.  The  following  from  the 
opinion  of  Attorney-General  Stanbury  (12  Opin.  A.  G.,  304)  is 
applicable  in  this  connection : 

"  *  It  is  very  certain  that  the  appointment  of  an  officer  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate, does  not  of  itself  confer  the  office.  The  President  has, 
notwithstanding,  a  locus  penitenticSj  and  may  withhold  the  com- 
mission or  the  delivery  of  the  commission  to  the  officer.  But 
if  the  commission  be  signed  and  sealed,  and  the  office  be  of  a 
character  not  removable  by  the  President,  in  that  case  the 
President's  right  over  the  office  no  longer  exists,  according  to 
the  Supreme  Court,  for  the  right  is  vested  and  is  irrevocable. 
Bat  where,  as  in  this  case,  the  officer  belongs  to  a  class  remova- 
ble at  any  time  by  the  President,  then  it  would  seem  that  the 
commission,  though  made  out,  may  be  arrested  in  the  office, 
and  the  right  to  the  office  does  not  vest.  The  eflfect  is  a  revocn- 
tion  of  the  appointmenV 

**Thu8  it  is  seen  that  the  testimony  is  overwhelming.  The 
Supreme  Court  in  two  cases,  the  great  jurists  who  have  criti- 
cally examined  the  Constitution,  those  Attorneys-General  who 
have  considered  the  question  at  all,  and  the  courts  of  the 
States,  all  concur  in  the  opinion  that  the  appointment  is  com- 
plete, at  the  latesU  when  the  commission  is  signed  and  sealed. 
Therefore,  as  Mr.  Ransom's  commission  was  signed  and  sealed 
on  February  23,  before  his  term  as  Senator  had  expired,  I  can 
not  escape  the  conclusion  that  the  constitutional  prohibition 
contained  in  section  6,  Article  I,  prevailed  to  prevent  his  ap- 
pointment as  envoy  extraordinary  and  minister  plenipoten- 
tiary to  Mexico,  and  that  therefore  he  is  not  entitled  to  salary 
as  snch. 

"Mr.  Ransom,  however,  took  the  oath  of  office,  the  commission 
was  delivered  to  him,  and  he  has  been  performing  the  duties 
of  the  office  with  the  consent  and  approval  of  the  State  Depart- 
ment. He  has  also  regularly  drawn  for  the  salary  of  the  office, 
and  his  drafts  have  been  paid  npon  requisitions  of  the  State 
Department.  It  would  seem  that  he  has  occupied  the  position 
of  a  de  facto  officer. 

^*The  doctrine  announced  in  2  Kent.  Com.,  295,  ^salary  and 
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fees  are  incident  to  the  title,'  has  been  almost  aniversally 
accepted  to  prohibit  the  payment  of  compensation  to  de  facto 
ofiie^rs.  But  wliere  the  ofticer  has  been  paid  the  compensation 
it  has  been  held  that  it  can  not  be  recovered  back. 

•'*Iu  the  case  of  Badeau  v.  United  States  (130  U.  S,,  439),  Chief 
Justice  Fuller,  in  delivering  the  opinion  of  the  court,  says: 

'^  ^As  between  individuals,  where  money  has  been  paid  auder 
a  mistake  of  law,  it  can  not  be  recovered  back,  but  it  is  denied 
that  this  rule  is  applicable  to  the  United  States,  upon  the 
ground  that  the  Government  is  not  bound  by  the  mistakes  of 
its  oflBcers,  whether  of  law  or  of  fact.  •  •  •  But  inasmuch 
as  the  claimant,  if  not  an  officer  de  jurcy  acted  as  an  officer 
de  factOj  we  are  not  inclined  to  hold  that  he  has  received  money 
which,  ex  aequo  et  bono,  he  ought  to  return.' 

^^  Upon  the  authority  of  this  case  Mr.  Ransom  will  be  allowed 
in  settlement  whatever  amount  he  has  received  toward  pay- 
ment of  the  salary.  But,  in  accordance  with  section  8  of  the 
act  of  July  31, 1894,  the  account  will  be  suspended  and  this 
decision  reported  to  the  Comptroller  of  the  Treasury  for  his 
action.'' 

Without  expressing  any  opinion  upon  the  question  whether 
an  appointment  is  complete  before  the  execution  of  the  com- 
mission, or  only  when  the  commission  is  signed  and  sealed,  or, 
at  the  very  latest,  when  such  commission  is  delivered  with  the 
intention  of  then  making  the  appointment,  upon  the  facts  pre- 
sented by  the  Auditor  in  the  foregoing  opinion,  that  opinion 
is  approved. 

B.  B.  BOWLEB, 

Comptroller. 

WEIGHING  AND  INSPECTION  OF  FUEL  USED  BY 
THE  GOVERNMENT  OF  THE  DISTRICT  OF  CO- 
LUMBIA. 

SectiouB  3711  and  3713  of  the  Revised  Statutes,  relating  to  the  weighing 
and  inspection  of  fael,  have,  by  long  practice,  been  held  applicable  to 
fuel  purchased  for  the  use  of  the  government  of  the  District  of  Colnm- 
bia,  and  that  practice  will  be  continaed. 

Teeasuey  Department, 
Office  of  Compteollee  of  the  Teeasuey, 

September  5, 1895. 
Gentlemen:  I  am  in  receipt  of  yours  of  the  23d  altimo^ 
asking  whether  section  3711  of  the  Revised  Statutes  is  appli- 
cable to  the  goverament  of  the  District. 

Section  3711,  as  amended  by  the  act  of  March  2,  1885  (28 
Stat,  808),  is  as  follows : 
<<It  shall  not  be  lawful  for  any  officer  or  person  in  the  dvHy 
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military,  or  naval  service  of  the  United  States  in  the  District 
of  Golmnbia  to  purchase  anthracite  or  bituminoas  coal  or  wood 
for  the  public  service  except  on  condition  that  the  same  shall, 
before  delivery,  be  inspected  and  weighed  or  measured  by  some 
competent  person,  to  be  appointed  by  the  head  of  the  Depart- 
ment or  chief  of  the  branch  of  the  service  for  which  the  purchase 
is  made  from  among  the  persons  authorized  to  be  emi)loyed  in 
such  Department  or  branch  of  the  service. 

^''Fravidedj  That  the  weigher  and  measurer  of  the  Navy 
Department  may  be  appointed  outside  of  said  Department, 
and  that  such  weigher  and  measurer  shall  give  bond  and  be 
paid  as  heretofore  provided  by  law.  The  person  ap])ointed 
under  this  section  shall  ascertain  that  each  ton  of  coal  weighed 
by  him  shall  consist  of  two  thousand  two  hundred  and  forty 
pounds,  and  that  each  cord  of  wood  to  be  so  measured  shall  be 
of  the  standard  measure  of  one  hundred  and  twenty-eight 
cubic  feet.  Each  load  or  parcel  of  wood  or  coal  weighed  and 
measured  by  him  shall  be  accompanied  by  his  certificate  of  the 
number  of  tons  or  pounds  of  coal  and  the  number  of  cords  or 
parts  of  cords  of  wood  in  each  load  or  parcel." 

Section  3713  provides: 

"  It  shall  not  be  lawful  for  any  accounting  oificer  to  pass  or 
allow  to  the  credit  of  any  disbursing  officer  in  the  District  of 
Columbia  any  money  paid  by  him  for  purchase  of  anthracite 
or  bituminous  coal  or  for  wood,  unless  the  voucher  therefor  is 
accompanied  by  a  certificate  of  the  proper  inspector,  weigher, 
and  measurer  that  the  quantity  paid  for  has  been  determined 
by  such  officer." 

Comptroller  Lawrence,  in  a  note  to  2  Lawrence  Comp.  Dec., 
127,  held  that  sections  3711-3713  related  to  the  Commissioners 
of  the  District  of  Columbia,  and,  as  they  are  disbursing  officers 
in  the  District  of  Columbia,*  it  would  seem  that  they  come 
specifically  within  the  prohibition  contained  in  section  3713, 
Bevised  Statutes. 

As  an  original  proposition,  the  question  might  not  be  alto- 
gether free  from  doubt,  but  the  decision  of  Comptroller  Law- 
rence, which  has  been  followed  since  1881  and  which  it  can  not 
^  said  is  not  justified  by  the  language  of  the  statute,  should 
'be  continued  in  practice. 

Respectfully,  yours,  R.  B.  Bowler, 

Comptroller. 

The  Commissioners  op  the  District  of  Columbia. 
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DISPOSEDION  OF  FINES  IMPOSED  BY  THE  CRIMI. 
NAL  COURT  OF  THE  DISTRICT  OF  COLUMBIA 
FOB  VIOLATION  OF  POSTAL  LAWS. 

Section  313  of  the  Revised  Statutes  relating  to  the  District  of  Columbia, 
providing  for  the  disposition  of  fines,  penalties,  and  forfeitures  im-  ' 
posed  in  the  criminal  court  of  the  District,  does  not  apply  to  a  One 
imposed  for  a  violation  of  the  postal  laws,  the  latter  being  required  by- 
section  4059  of  the  Revised  Statutes  to  be  paid  into  the  Treasury  for 
the  use  of  the  Post-Offioe  Department. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

September  6y  1895. 

Sir  :  I  am  in  receipt  of  yours  of  the  19tb  ultimo  stating  that 
the  collector  of  taxes  of  the  District  of  Columbia  reported  in 
his  daily  report  of  July  15, 1895,  a  collection  of  $68.60  as  fines 
from  criminal  court  United  States  cases;  that  of  this  amount 
$50  was  paid  as  a  fine  for  a  violation  of  section  3891  of  the 
Eevised  Statutes,  relating  to  the  postal  service.  You  state 
that  you  have  decided  that  this  fine  belongs  to  the  revenue  of 
the  District  of  Columbia,  under  the  provisions  of  section  313 
of  the  Revised  Statutes  relating  to  the  District  of  Columbia, 
and  is  not  part  of  the  revenue  of  the  postal  service  under  sec- 
tion 4059  of  the  Revised  Statutes,  and  accordingly  certify  this 
decision  y  under  the  provisions  of  section  8  of  the  act  of  July 
31,  1894  (28  Stat.,  208),  for  my  approval  or  disapproval. 

T  have  given  the  matter  careful  consideration,  and,  while  the 
question  is  not  free  from  doubt,  •!  am  of  the  opinion  that  this 
fine  is  a  part  of  the  postal  revenue  and  not  of  the  revenue  of 
the  District  of  Columbia. 

Section  4059  of  the  Revised  Statutes  is  as  follows: 

''All  penalties  and  forfeitures  imposed  for  any  violation  of 
law  affecting  the  Post- Office  Department  for  its  revenue  or 
property  shall  be  recoverable,  one-half  to  the  use  of  the  person 
informing  and  prosecuting  for  the  same,  and  the  other  half  to 
be  i)aid  into  the  Treasury  for  the  use  of  the  Post-Office  Depart- 
ment, unless  a  different  disposal  is  expressly  prescribed.  All 
fines  collected  for  violations  of  such  laws  shall  be  paid  into  the 
Treasury  for  the  use  of  the  Post-Office  Department." 

Section  313  of  the  Revised  Statutes  relating  to  the  District 
of  Columbia  is  as  follows : 

"All  moneys  derived,  from  fines,  penalties,  and  forfeitures 
imposed  in  the  District  for  violations  of  the  laws  of  the  United 
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States  within  said  District,  shall  constitute  funds  for  the  sup- 
port of  public  schools  in  the  following  proportions,  namely: 

"One-fourth  for  the  primary  schools  in  that  portion  of  the 
District  without  the  limits  of  Washington  and  Georgetown. 

"  One  fourth  for  the  public  schools  in  the  city  of  Georgetown. 

"Two-fourths  for  the  public  schools  in  the  city  of  Washing- 
tou." 

The  Solicitor  of  the  Treasury  gave  an  opinion  upon  this 
question,  in  which  he  said : 

"The  special  provision  with  regard  to  postal  revenues  should, 
I  think,  prevail  over  the  more  general  direction  relating  to  the 
disposition  of  tines,  penalties,  and  forfeitures  in  this  District." 

And  this  opinion  was  concurred  in  by  the  Postmaster-General. 

While  I  understand  that  the  practice  has  not  heretofore 
prevailed  of  treating  such  fines  as  a  part  of  the  postal  revenue, 
it  does  not  appear  that  the  matter  was  ever  given  serious  con- 
sideration. Under  the  circumstances,  I  do  not  think  this  prac- 
tice should  weigh  against  the  opinion  of  the  Solicitor  of  the 
Treasury  and  the  Postmaster-General,  which  seems  to  agree 
with  the  policy  of  the  law  in  regard  to  the  postal  revenues 
generally.  Your  decision  is,  therefore,  so  fai*  modified  that  the 
$50  heretofore  referred  to  should  be  deposited  as  a  part  of  the 
revenues  of  the  postal  service  and  not  as  revenue  of  the  District 
of  Columbia. 

Respectfully,  yours,  E.  B.  Bowler, 

Comptroller. 

The  Auditor  for  the  State 

AND  other  Departments. 


MILEAGE  OF  RETIRED  NAVY  OFFICER. 

Officers  of  the  Navy  on  the  retired  list  traveling  under  orders  are  entitled 
to  tbe  same  allowance  for  mileage  as  officers  on  the  active  list. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

September  6,  1895. 
Sir:  I  have,  by  your  reference  of  the  5th  instant,  a  letter 
of  the  Acting  Secretary  of  the  Navy  to  John  Eussell,  a  gunner 
in  the  United  States  Navy,  notifying  him  of  his  retirement, 
pursuant  to  the  findings  of  a  retiring  board,  and  ordering  him 
to  proceed  to  his  home.  You  ask  whether  mileage  should  be 
paid  him  under  said  notice  and  order. 

In  reply,  I  have  to  inform  you  that  officers  of  the  Navy 
placed  upon  the  retired  list*  continue,  nevertheless,  subject  to 
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the  rules  and  articles  for  the  government  of  theKavy,  and  are 

entitled  to  the  usual  allowance  for  mileage  when  traveling 

under  orders. 

You  are  therefore  authorized  to  pay  the  usual  mileage  in 

this  case  that  oflBcers  of  the  Kavy  receive  when  traveling 

under  orders,  and  the  same  will  be  allowed  in  the  settlement 

of  your  accounts. 

Respectfully,  yours,  Edw.  A.  Bowbrs, 

Anxistant  Comptroller, 
P.  C.  Cosby, 

Pay  Director^  United  States  Navy^ 

Washington^  D.  0. 


REGULATION  REQUIRING  APPROVAL  OF  THE  EM- 
PLOYMENT OF  PERSON  IN  MARINE-HOSPITAL 
SERVICE. 

A  person  employed  by  an  officer  of  the  Marine-Hospital  Service  withoot 
the  previous  approval  of  the  Secretary  of  the  Treasury,  as  required 
by  the  regulations,  may  be  paid  for  his  services  upon  a  subsequent 
ratification  of  the  employment  by  the  Secretary. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

September  6j  1895. 

Sir:  I  am  in  receipt,  by  your  reference,  of  a  letter  dated 
May  28, 1895,  from  Surg.  James  M.  Gassaway,  Marine-Hospital 
Service,  with  reference  to  the  compensation  due  to  Joseph  B. 
Arleans,  at  $2  per  day,  for  services  as  overseer  in  the  work  of 
removing  sand  from  the  batture  on  the  reservation  of  the 
marine  hospital  at  New  Orleans.  You  ask  for  my  decision 
whether  the  amount,  $184,  is  a  proper  charge  against  the 
appropriations  for  the  Marine-Hospital  Service. 

It  appears  that  the  overseer  was  employed  without  the 
previous  approval  of  the  Department,  as  is  required  by  the 
regulations  for  the  government  of  the  Marine-Hospital  Service. 

I  am  of  the  opinion  that  the  amount  due  Joseph  B.  Arleans, 
under  his  employment  as  overseer,  may  be  paid  from  the 
marine-hospital  fund,  provided  the  regulation  requiring  such 
employment  to  be  reported  to  the  Department  for  approvjil  be 
waived  by  you  in  this  instance. 

Respectfully,  yours,  R.  B.  Bowler, 


Comptroller, 


The  Secretary  of  the  Treasury. 
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EXTRADUTY    PAY    OF    ENLISTED    MEN    OF    THE 
MARINE  corps: 

Enlisted  men  of  the  Marine  Corps  detailed  for  extra  duty  as  clerks  at  the 
headqaarters  of  the  Corps  are  entitled  to  extra  pay  at  50  cents  x)er  day, 
that  being  the  amount  fixed  by  law  for  enlisted  men  of  the  Army  on 
extra  duty  as  clerks  at  Army,  division,  and  department  headquarters. 

Treasury  Department, 
Office  of  Comptroller  of  the  TREAstiRY, 

September  6j  1895. 

Sir:  I  have  received  your  letter  of  June  3,  submitting  for 
my  decision  the  question  of  the  right  of  the  -quartermaster- 
sergeant  of  the  Marine  Corps  to  "extra-duty  pay"  for  "extra- 
daty  services"  as  clerk  in  the  quartermaster's  office,  performed 
by  him  in  pursuance  to  a  regular  detail  authorized  by  the 
Secretary  of  the  Navy. 

The  record  shows  that  Charles  Miller,  quartermaster-ser- 
geant, has  for  many  years  been  doing  "extra  duty"  as  clerk  in 
the  quartermaster's  office  of  the  Marine  Corps,  under  a  regular 
detail  authorized  by  the  Secretary  of  the  Navy,  which  author- 
ity specified  that  the  usual  allowances  should  be  made  him  for 
this  labor. 

This  same  question  was  presented  to  the  Second  Comptroller 
in  1873,  and  under  date  of  April  3  of  that  year  the  Comptroller 
said: 

"General  Order  No.  92,  of  1868,  authorizes  to  enlisted  men 
of  the  Army  detailed  as  clerks  the  extra  duty  pay  of  35  cents 
per  day  and  commutation  of  rations,  fuel,  and  quarters.  The 
Marine  Corps  being  assimilated  to  the  Army  in  i)ay  and  allow- 
ances, I  see  no  reason  why  an  enlisted  man  of  the  Marine 
Coijis  who  may  be  detailed  to  perfoim  the  duty  of  clerk  is  not 
entitled  to  the  same  allowance."    (Vol.  35,  p.  240.) 

Again  the  question  came  before  the  Second  Comptroller, 
and  under  date  of  March  23,  1886,  that  officer  decided  as 
follows: 

'*The  headquarters  of  the  commandant  of  the  Corps  may,  I 
thmk,  properly  be  regarded  as  a  division  or  department  head- 
quarters within  the  meaning  of  those  terms  as  used  in  the 
Army  appropriation  acts  of  1885  and  188(>,  and  enlisted  men 
on  extra  duty  as  clerks  at  such  headquarters  would  be  entitled 
to  50  cents  per  day  additional  pay,  while  enlisted  men  detailed 
for  extra  duty  as  clerks  in  the  quartermasters'  offices  in  Phila- 
delphia and  elsewhere  would  be  entitled  to  extra  pay  at  the 
rate  of  35  cents  per  diem." 
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It  will  be  seen  that  section  1612,  Bevised  Statutes,  provides 
that  the  pay  and  allowances  of  officers  and  enlisted  men  of  the 
Marine  Corps  are  made  the  same  as  those  of  like  grades  of 
the  infantry  of  the  Army. 

Section  1287,  Kevised  Statutes,  provides  that .  soldiers 
detailed  for  <* extra  duty"  of  certain  kinds  shall  be  allowed 
extra  pay  therein  spec^ilied.  This  section,  however,  does  not 
provide  for  clerical  services. 

The  act  of  July  5, 1884  (23  Stat.,  110),  and  the  act  of  March 
3, 1885  (23  Stat..  359)  (the  latter  carried  into  the  Supplement 
to  the  Revised  Statutes  of  1801,  second  edition,  p.  482), 
provide  "for  the  payment  of  enlisted  men  on  extra  duty,  at 
constant  labor  of  not  less  then  ten  days;  and  such  extra-duty 
pay  hereafter  shall  be  at  the  rate  of  fifty  cents  per  day  for 
•  •  •  clerks  at  Army,  division,  and  department  headquar- 
ters, and  thirty-five  cents  per  day  for  other  clerks,  •  •  • 
and  other  enlisted  men  on  extra  duty." 

It  will  also  be  seen  that  it  has  been  held  that  the  headquar- 
ters of  the  commandant  of  the  Marine  Corps  are  to  be  regarded 
as  a  division  or  department  headquarters  within  the  meaning 
of  those  terms  used  in  the  acts  of  July  5,  1884,  and  March  3, 
1885,  above  noted;  therefore,  whatever  enlisted  men  of  the 
Army  are  entitled  to  when  detailed  as  clerks  at  division  or 
department  headquarters  belongs  of  right  to  enlisted  men  of 
the  Marine  Corps  when  detailed  as  clerks  at  the  headquarters 
of  said  Corps. 

The  detail  of  enlisted  men  of  the  Army  for  extra  duty  and 
their  oompensation  for  the  same  have  generally  been  governed 
by  Army  Eegulatious  and  General  Orders  of  the  War  Depart- 
ment, and^  so  far  as  these  do  not  conflict  with  statute  iair,  have 
been  regarded  as  having  controlling  efiect 

Since  the  passage  of  the  acts  of  1884  and  1885,  above  refierred 
to,  one  or  more  general  orders  have  been  issued  by  the  War 
Department  relating  to  the  detail  of  enlisted  men  for  "extra 
duty,"  and  the  pay  for  the  same.  These  are  now  embodied  in 
paragraphs  under  Article  XXIV,  Army  Regulations  of  1889. 

Paragraph  1G3  provides  as  follows : 

"  For  services  as  me<^'lianics,  artisans,  and  school  teachers, 
50  cents  per  day;  as  overseers,  clerks,  teamsters,  and  laborers, 
and  for  all  other  extra-duty  services,  35  cents  per  day.'' 

Paragraph  167  provides: 

"  Soldiers  on  extra  duty  shall  be  paid  the  exact  rates  of  pay 
allowed  by  law  for  the  duty  i>erfornied,    •     •    •     ,» 
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Paragraph  163  would  seem  to  be  in  conflict  with  the  acts  of 
1884  and  1885,  so  far  as  concerns  the  rate  of  pay  allowed  to 
enlisted  men  detailed  as  clerks,  yet  when  read  in  connection 
with  paragraph  167,  which  provides  that  the  rates  allowed  by 
law  shall  be  paid,  the  true  construction  of  paragraph  163  ap- 
pears to  be  that  the  rates  there  fixed  should  govern,  except  in 
cases  where  the  law  provided  otherwise.  The  law  fixes  the 
rate  for  enlisted  men  detailed  as  clerks  at  Army,  division,  and 
department  headquarters  at  50  cents  per  day,  and  even  if  the^ 
regulations  provided  otherwise,  the  law  must  control. 

Paragraph  165,  Army  Begulations  of  1889,  has  been  referred 
to  as  bearing  on  the  question  under  consideration.  I  do  not 
think  it  touches  the  question  adversely.  The  quartermaster- 
sergeant  has  been  detailed  by  the  special  authority  of  the 
Secretary  of  the  Navy,  and  the  extra  duty  performed  by  him 
is  not  properly  services  rendered  in  his  Department. 

The  conclusion  reached  from  a  consideration  of  the  forego- 
ing laws  and  regulations  is  that  the  quartermaster-sergeant  of 
tiie  Marine  Corps  is  legally  entitled  to  50  cents  per  day  for  the 
extra  duty  x)erformed  by  him  as  clerk  in  the  office  of  the  quar- 
termaster of  the  Corps  at  Washington,  D.  C,  and  payments 
made  by  you  in  accordance  with  this  decision  will  be  allowed 
in  the  settlement  of  your  accounts. 

Resi)ectfully,  yours,  Edw.  A.  Boweks, 

Assistant  Comptroller. 

Miy.  H.  B.  LoWBY, 

Quartermaster  United  States  Marine  CorpSy 

Washington,  D.  C. 


m  EE  CLAIM  OF  B.  DOEBNEB,  SEBGEANT  UNITED 
STATES  MABINE  COBPS,  FOB  TBAVELING  EX- 
PENSES WHILE  DETAILED  AS  CLEBK. 

A  sergeant  in  the  Marine  Corps  performing  special  clerioal  daty  at  the 
beadqaarters  of  the  Corps  is  not  a  clerk  within  the  meaning  of  the 
clause  "for  expenses  of  clerks  of  the  United  States  Marine  Corps 
traveling  under  orders,"  contained  in  the  act  of  July  6,  1894,  making 
appropriation  for  the  naval  service;  neither  does  he  come  within  the 
class  of  persons  entitled  to  sleeping-oar  berths  under  paragraph  1212 
of  the  Army  Regalations. 

An  enlisted  man  in  the  Marine  Corps,  detached,  can  not  be  allowed  reim- 
boraement  for  meals  while  traveling  under  orders,  as  he  comes  withic 
the  provisions  of  paragraph  1424  of  the  Army  Regulations  providing 
for  his  Bubftistence  in  such  case. 
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In  the  absence  of  regnlations  proyiding  for  lodging  for  an  enlisted  man  in 
the  Marine  Corps  while  traveling  on  detached  daty,  he  is  entitled  only 
to  his  actaal  necessary  expenses  therefor. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

September  7, 1895. 
B.  Doerner,  a  sergeant  in  the  [Jiiited  States  Marine  Corps, 
on  special  duty  as  clerk  in  the  office  of  the  adjutant  and 
inspector,  appeals  from  the  settlement  by  the  Auditor  for  the 
Navy  Department  of  his  claim  for  expenses  in  traveling,  under 
orders,  from  Washington  to  Brooklyn  and  return,  including 
five  days'  subsistence.    His  claim  was  as  follows: 

Sleeping-oar  fare,  two  nights,  at  $2 $4.00 

8treet-car  fare 60 

Special  meals  when  no  hotel  bill  is  incurred 12.50 

Room  at  hotel,  four  nights,  at  $1.25  per  night 5.00 

Total 22.10 

Said  account  was  approved  by  the  Secretary  of  the  Navy 

for  the  full  amount  claimed.    The  following  was  allowed  by  the 

Auditor; 

Subsistence  for  5  days,  at  $1.50  per  day $7.50 

Less  extra  rations  received  for  5  v  ays,  at  75  cents  per  day 3. 75 

$3.75 

Lodging  $4,  car  fare  60  cents 4. 60 

Less  commutation  for  quarters  for  same  time 2. 80 

L80 

Total 5.55 

Sergeant  Doerner  claims  that  having  been  detailed  for  spe- 
cial duty  as  a  clerk  for  nearly  twenty  years,  and  being  sent  to 
Brooklyn  on  this  trip  simply  for  the  purpose  of  performing 
clerical  service,  he  is  entitle  to  the  same  allowance  as  a  clerk. 
Sergeant  Doerner  is  not,  however,  a  clerk,  but  a  sergeant  of 
the  line  detailed  for  special  duty.  He  does  not  come  within 
the  classes  of  commissioned  and  noncommissioned  officers  who 
are,  by  paragraph  1212  of  the  Army  Regulations,  entitled  to 
an  allowance  for  sleeping-car  berth  when  traveling  on  duty 
without  troops. 

In  the  act  approved  July  26,  1894  (28  Stat.,  138),  making 
appropriations  for  the  naval  service  for  the  fiscal  year  ending 
June  30, 1895,  under  the  it^m  appropriating  pay  for  enlisted 
men,  the  following  words  were  inserted :  "And  for  the  expenses 
of  clerks  of  the  United  States  Marine  Corps  traveling  under 
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orders.''  This  same  phrase  h2£»  been  incorporated  into  the 
appropriations  for  the  current  fiscal  year  for  the  Marine 
Corps,  but  prior  to  the  appropriation  for  1895  it  does  not 
appear. 

In  the  same  act  on  page  139,  under  the  item  appropriating 
for  the  hire  of  quarters,  is  found  the  following:  "For  hire  of 
quarters  for  seven  enlisted  men  employed  as  clerks  and  mes- 
sengers in  commandant's,  adj  utan t  and  inspector's,  paymaster's, 
and  quartermaster's  offices,  Washington,  District  of  Columbia.'^ 
Thus  it  appeairs  that  Congress  has  made  a  specific  appropri- 
ation to  cover  traveling  expenses  of  clerks  of  the  Marine  Corps. 
But  Sergeant  Doeruer  is  an  enlisted  man,  and  the  amount 
claimed  by  him,  tl2.50,  for  special  meals  can  not  be  allowed, 
as  he  falls  within  the  limitation -of  paragraph  1424  of  the  Army 
Begulations,  which  provides  that  "commutation  of  rations  may 
be  paid  to  a  soldier  detached  traveling  under  orders  at  the 
rate  of  $1.50  per  day,  or  less,  as  the  Secretary  of  War  may 
direct,  when  it  is  impracticable  for  him  to  be  subsisted  as  re- 
quired by  paragraph  1420.'^  Being  an  enlisted  man,  although 
detailed  on  clerical  service,  1  must  hold  that  he  is  entitled 
to  $1.50  per  day,  less  76  cents  per  day  which  he  is  regularly 
allowed  for  subsistence. 

In  the  absence  of  any  regulation  prescribing  the  amount  to 
which  an  enlisted  man  is  entitled  for  lodging  while  traveling 
on  detached  duty,  and  in  accordance  with  the  practice  in  adjust- 
ing such  claims  for  soldiers  of  the  Army,  I  hold  that  the  claim- 
ant  is  entitled  to  his  actual  expenses,  which  he  places  at  $1.25 
per  night  for  four  nights,  without  any  deduction  for  commuta- 
tion of  quarters.  The  $21  per  month  specifically  appropriated 
for  hire  of  quarters,  is  allowed  him  in  lieu  of  a  regular  abiding 
place  at  the  Marine  Barracks,  presumably  for  good  and  suffi- 
cient reasons,  and  can  not  be  properly  applied  in  part  payment 
of  such  transient  lodgings.  In  view  of  the  approval  by  the 
Secretary  of  the  Navy  of  the  amount  charged,  $1.25  per  night, 
there  is  no  propriety  in  the  accounting  officers  of  the  Gk)vern- 
meut  attempting  to  go  behind  this  expression  of  the  head  of 
the  Navy  Department  as  to  the  reasonableness  of  this  charge 
and  reducing  it  to  $1  per  night,  as  has  been  done  in  this  set- 
tlement. 

The  charge  of  60  cents  for  street  car  fare  is  properly  allow- 
able under  the  appropriation  for  transportation. 
11268— VOL  2 10 
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The  account  should  therefor^  be  settled  as  follows: 

Subsistence  for  5  days,  at  $1.50  per  day I 

Less  commutatioQ  of  rations  for  5  days,  at  75  cents  per  day 3. 75 


$3.75 
Carfare 60 

Boom  at  a  hotel  four  nights,  at $1.25  pernight 5.00 

Total  allowed 9.35 

The  accounting  officers  are  authorized  to  allow  only  sneh 
expenses  as  are  provided  for  in  the  law  and  the  regulations,  and 
they  have  no  discretion  to  allow  actual  expenses  when,  as  in 
the  present  case,  a  man  is  ordered  to  travel  and  perform  cleri- 
cal duties  at  another  point,  although  in  obeying  such  orders  he 
may  incur  expenses  in  excess  of  the  amounts  provided  by  the 
regulations. 

Edw.  a.  Bowses, 
Acting  OampiroUer. 


ADVANCES  OF  FUNDS  FOE  EXPENSES  OF  AN 
OFFICEE  OF  THE  COAST  AND  GEODETIC  SUB- 
VEY. 

An  assistant  in  the  Coast  and  Geodetic  Survey  appointed  by  the  President 
as  a  delegate  to  a  convention  held  abroad  is  not,  while  performing 
that  daty,  acting  as  a  chief  of  party  of  the  Survey,  and  an  advance 
of  funds  to  pay  his  expenses  is  not  authorized. 

Tbeasuby  Depastment, 
Office  of  Comptbollek  of  the  Tbeasuby, 

September  9,  1895. 

Sib  :  I  am  in  receipt  of  your  letter  of  the  7th  instant  in 
which  you  state  that  Mr.  O.  H.  Tittmann,  assistant  in  charge^ 
was  appointed  by  the  President  as  a  delegate  to  the  general 
coni'ereiice  of  the  International  Geodetic  Association  at  Berlin, 
and  has  applied  to  you  for  an  advance  of  $300  on  account  of 
his  expenses  in  attending  that  meeting.  You  ask  whether  yon 
will  be  authorized  in  making  the  advance  requested. 

Mr.  Tittman  was  appointed  under  the  authority  contained  in 
public  resolution  No.  37  of  July  23, 1894  (28  Stat.,  587).  In  the 
sundry  civil  appropriation  act  of  March  2, 1895  (28  Stat.,  922), 
the  sum  of  $550  was  appropriated  ^^for  expenses  of  the  attend- 
ance of  the  American  delegate  at  the  general  conference  of 
said  association."  Mr.  Tittmann  is  a  regular  assistant  in  the 
Coast  and  Geodetic  Survey  and  as  such  gives  bond  in  the  sum 
of  $2,000  for  faithful  performance  of  duty  and  a  true  account- 
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ing  for  all  moneys  of  the  Government  coming  into  his  hands 
while  performing  the  duties  of  a  chief  of  party. 
In  the  appropriation  act  above  quoted  there  is  the  following 

clause : 

**  Provided^  That  no  advance  of  money  to  chiefs  of  field  par- 
ties under  this  appropriation  shall  be  made  nnless  to  a  com- 
missioned officer  or  to  a  civilian  officer  who  shall  give  bond  in 
such  sum  as  the  Secretary  of  the  Treasury  may  direct." 

Under  the  regulations  of  the  Department,  advances  of  funds 
are  made  by  you  to  chiefs  of  field  parties  who  have  given  bond 
in  order  that  they  may  carry  on  the  operations  of  the  Survey  in 
the  field.  I  am  clearly  of  the  opinion  that  you  would  not  be 
authorized  in  advancing  the  sum  requested  by  Mr.  Tittmann. 
In  going  to  Berlin  under  appointment  by  the  President,  he 
certainly  is  not  a  field  officer  of  the  Survey  on  duty  in  the 
field,  and  should  be  reimbursed  for  his  expenses  in  the  usual 
way  upon  the  presentation  of  proper  vouchers  and  accounts. 

Were  Mr.  Tittman  to  be  sent  on  field  duty,  he  would  be 
required  by  the  Secretary  of  the  Treasury  to  give  a  new  bond, 
his  present  bond  being  more  than  four  years  old.  See  act  of 
March  2,  1896,  (28  Stat.,  808);  Treasury  Department  circular 
No.  04,  May  2, 1895. 

Bespectfully,  yours,  Edw.  A.  Bowebs, 

Acting  Comptroller. 

Mr.  K.  J.  Griffin, 

Disbursing  Agentj  Coast  and  Geodetic  Survey. 


PART  PAYMENT  ON  CONTRACT.  ' 

Under  a  contract  for  an  electrical  plant  with  condition  that  the  contractora 
shall  be  paid  when  the  materials  have*  been  delivered  and  accepted, 
payment  for  the  accepted  portions  of  the  plant  is  not  aathorized  until 
a  defective  part  is  replaced  and  the  plant  accepted  as  a  whole,  the 
contract  not  being  severable,  althongh  the  contractors  submitted  bids 
for  each  separate  part  of  the  plant. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

September  lOy  1895. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt,  by  refer- 
ence, of  the  letter  of  C.W.  Raymond,  major.  Corps  of  Engineers, 
asking  that  the  letter  of  the  McCay-Howard  Engineering  Com- 
pany, requesting  payment  for  part  of  materials  comprising  the 
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electrical  plant  delivered  by  them  at  Fort  Delaware,  be  referred 
to  the  proper  accounting  officers  of  the  Treasury  Department 
for  an  opinion  as  to  whether  a  partial  payment  for  the  accepted 
articles  can  be  properly  made  under  the  provisions  of  the  con- 
tract under  which  they  were  so  delivered.  The  contract  calls 
for  the  delivery,  at  Fort  Delaware,  of  two  engines,  one  boiler, 
two  generators,  switch  board,  and  complete  testing  apparatus. 
It  appears  that  all  the  articles,  contracted  for  have  been  deliv- 
ered, tested,  and  found  satisfactory,  except  the  generators 
(dynamos),  which  heat  up  in  working  beyond  the  limit  specified 
in  the  contract. 

The  contractors  now  suggest  that,  inasmuch  as  their  bids 
submitted  separate  figures  upon  each  of  these  articles,  they  are 
entitled  to  payment  for  such  as  have  been  tested  and  found  suf- 
ficient, under  the  terms  of  the  contract.  They  admit  the  defect- 
ive heating  of  the  dynamos  and  promise  to  rectify  the  defect 
as  soon  as  possible.  The  contract  provides  that  payment  shall 
be  mckde  to  the  said  McCay-Howard  Engineering  Company 
when  the  materials  contracted  for  shall  have  been  delivered 
and  accepted.  A  clause  in  the  printed  form  of  contract  used, 
providing  that  a  certain  per  cent,  of  the  whole  amount  due 
thereunder  shall  be  reserved  from  each  payment  until  the 
whole  amount  of  the  materials  shall  have  been  delivered,  was 
stricken  out  of  the  contract. 

This  would  seem  to  indicate  that  the  contracting  parties 
treated  the  contract  as  an  entirety,  and  intended  that  there 
should  be  a  delivery  and  acceptance  of  the  materials  mentioned 
therein  in  advance  of  payment  therefor.  Th^  plain  and  mani. 
fest  purpose  of  the  Government  in  entering  into  the  contract 
was  to  procure  an  electrical  plant  at  Fort  Delaware,  and  if 
any  part  of  the  machinery  necessary  and  required  to  a  success- 
ful operation  of  the  same  is  radically  defective,  it  will  frustrate 
and  defeat  the  whole  purpose  and  intent  of  the  contract. 
(See  Am.  &  Eng.  Enc.  of  Law,  vol.  3,  p.  925,  and  cases  cited.) 

I  am  of  the  opinion  that  the  contract  is  to  be  treated  as  an 
entirety,  and  that  payment  can  not  therefore  be  lawfully  made 
until  all  the  materials  contracted  for  have  been  delivered  and 
accei)ted  by  the  Government. 

Eespectfully,  yours,  Edw.  A.  Bowers, 

Acting  Comptroller. 

The  Sbcretarv  of  War. 
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IN  RE  APPEAL  OF  JUmATA  E.  CUNNINGHAM  FOR 
REIMBURSEMENT  OF  BURIAL  EXPENSES  OF  PEN- 
SIONER. 

When  a  claimant  for  reimbnrsement  for  the  expenses  of  the  burial  of  a 
deceased  ]>ensioner  declines  to  fnrnish  evidence  of  the  assets  left  by 
the  deceased,  in  order  that  it  may  be  decided  whether  snch  assets  were 
sufficient  to  meet  the  barial  expenses,  the  action  of  the  Auditor  in 
disallowing  the  claim  will  be  affirmed. 

Treasury  Department, 
Oppiob  of  Comptroller  of  the  Treasury, 

September  10, 1895. 
Juniata  E.  Canningham,  of  Altoona,  Pa.,  appeals  from  the 
action  of  the  Auditor  for  the  Interior  Department,  as  evidenced 
by  his  decision  No.  2887,  of  May  13, 1896.  The  claim  is  for  re- 
imbursement of  the  expenses  of  last  sickness  and  burial  of 
Eliza  Cunningham,  widow  (certificate  No.  28783),  under  the 
provisions  of  the  act  of  March  2, 1895  (28  Stat.,  964),  section 
4718,  Eevised  Statutes. 

The  claim  was  disallowed  by  the  Auditor  for  the  reason  <^  that 
pensioner  left  sufficient  assets  to  meet  the  ezx)enses  of  last 
sickness  and  burial,  such  assets  consisting  of  a  house  and 
household  furniture,  value  not  given,  while  the  expenses  amount 
to  1112." 

The  claimant  appealed  from  this  decision,  and  on  being 
called  on  for  additional  evidence  in  relation  to  the  case  declines 
to  furnish  the  same.  The  evidence  now  on  file  is  not  sufficient 
to  establish  the  fact  that  the  assets  of  decedent  were  not  suffi- 
cient to  meet  the  expenses  incurred  in  the  last  sickness  and 
burial;  therefore  the  action  of  the  Auditor  is  affirmed. 

Edw.  a.  Bowers, 

Acting  Comptroller, 


IN  BE  INDEMNITY  CLAIM  OF  THOMAS  W.  HBALEY 
FOR  LOSS  OF  PERSONAL  PROPERTY  ON  THE 
U.  8.  S.  KEAESARGE,  UNDER  THE  ACT  OF  MARCH 
2, 1895. 

In  settlm^  claims  under  the  act  ''to  provicle  for  the  reimbursement  of 
officers  and  seamen  for  property  lost  or  destroyed  in  the  naval  serTice 
of  the  United  States/'  of  March  2,  1895,  the  accounting  officers  mast 
allow  the  actual  value  of  private  property  ''  at  the  date  of  loss  or  de- 
Btmction''  when  such  actual  valne  ib  proved  by  the  claimant. 
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As  petty  officers  and  seamen  in  the  naval  seryice  are  not  required  to  pro- 
onre  their  clothing  and  personal  effects  from  the  paymaster  upon 
requisitions,  they  are  not,  in  proving  the  value  of  their  property  at 
the  date  of  loss  or  destruction  when  claiming  reimbursement  under 
the  act  of  March  2,  1895,  limited  to  the  paymaster's  issuing  price,  but 
may,  by  such  evidence  as  is  required  to  clearly  establish  the  fact, 
prove  the  actual  value  of  their  personal  property  at  the  date  of  loss 
or  destruction.  In  the  absence  of  such  proof  the  ''  issuing  price  "  may 
be  accepted  as  a  fair  valuation. 

Officers  and  men  pres4>nting  claims  under  the  act  of  March  2,  1895,  can  be 
reimbursed  only  for  ''such  articles  of  personal  property  as  are  required 
by  the  Unit«d  States  Naval  Regulations,''  both  as  to  number  and  kind, 
and  the  accounting  officers  can  not  allow  claims  for  articles  in  excess 
of  the  regulation  requirements  which  they  are  permitted  to  carry  for 
their  personal  comfort  or  convenience. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

September  12^  1895. 

The  claimant  appeals  from  the  settlement  by  the  Aaditor 
for  the  Navy  Department  on  bis  claim  for  indemnity  on  account 
of  clothing  and  personal  effects  lost  by  the  destruction  of 
the  United  States  flagship  Kearsarge^  under  the  provisions  of 
the  act  of  March  2, 1895,  <'  to  provide  for  the  reimbursement 
of  officers  and  seamen  for  property  lost  or  destroyed  in  the 
naval  service  of  the  United  States."    (28  Stat,  902.) 

The  Auditor,  in  settling  the  first  claim  under  this  act,  on 
April  27, 1895,  certified  his  decision  to  the  Comptroller  for  his 
approval,  disapproval,  or  modification,  as  required  by  the  act 
of  July  31, 1894,  and,  upon  May  7, 1895,  the  Comptroller  decided 
(1  Comp.  Dec,  441)  that— 

^^By  the  words  ^  shipwreck  or  other  marine  disaster,'  as  used 
in  the  act,  is  meant  shipwreck  or  marine  disaster  to  the  ship 
itself,  involving  a  total  or  partial  destruction  or  casting  away 
of  the  ship;  not  such  a  temporary  disaster  as  waves  washing 
over  the  ship^s  deck,  or  such  like  misfortunes  as  are  necessarily 
incident  to  the  navigation  of  ships  on  the  waters  of  the  seas'*— 

approving  this  construction  of  the  act  made  by  the  Auditor. 
But  he  said : 

^<On  the  second  branch  of  the  case  I  can  not  agree  with  the 
construction  you  have  made  by  which  you  allow  reimburse- 
ment for  certain  articles  of  personal  property  ^  not  required  by 
the  regulations  of  the  Navy  Department,  but  reasonably  nec- 
essary for  the  use  of  the  officers  or  seamen  on  the  particular 
cruise  on  which  the  loss  occurred.'  This  act  enlarges  the  meas- 
ure of  relief  given  by  sections  2SS,  289,  and  290  of  the  Kevised 
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Statutes,  but  expressly  limits  that  enlargement  of  relief  by  a 
proviso,  which  reads  as  follows:  'That  the  liability  of  the 
Government  under  this  act  shall  be  limited  to  such  articles  of 
personal  property  as  are  required  by  the  United  States  Naval 
Kegulations,  and  in  force  at  the  time  of  such  loss  or  destruction, 
for  such  officers,  petty  officers,  seamen,  or  others  engaged  in 
the  public  service  in  the  line  of  duty.'  I  am  of  the  opinion 
that  the  discretion  of  the  accounting  officers  of  the  Treasury 
is  plainly  so  limited  by  this  proviso  of  the  act  that  no  allow- 
ance or  reimbursement  can  be  properly  made,  except  for  such 
articles  of  personal  property  as  are  expressly  required  by  the 
regulations  of  the  Navy  Department." 

A  review  of  the  whole  question  is  now  asked  in  the  appeal 
taken  in  the  case  of  Healey.  After  a  careful  consideration  of 
the  matter  in  the  light  of  the  arguments  presented  by  the  claim- 
ant's counsel,  together  with  his  evidence,  including  the  state- 
ments of  officers  of  high  rank  in  the  Navy,  I  am  unable  to 
see  that  these  conclusions  of  the  Comptroller  are  open  to 
objection. 

In  the  settlement  of  this  and  similar  claims  the  three  impor- 
tant i)ortion8  of  the  act  for  consideration  are: 

"That  the  proper  accounting  officers  of  the  Treasury  be, 
and*they  are  hereby,  authorized  and  directed  to  examine  into, 
asisertain,  and  determine  the  value  of  the  private  property 
belonging  to  officers,  petty  officers,  seamen,  and  others  in  the 
naval  service  of  the  United  States  which  has  been  or  may 
hereafter  be  lost  and  destroyed  in  the  naval  service  by  ship- 
wreck or  other  marine  disaster;  *  •  •  Provided  further, 
That  the  liability  of  the  Government  under  this  act  shall  be 
limited  to  such  articles  of  personal  property  as  are  required 
by  the  United  States  Naval  Regulations,  and  in  force  at  the  time 
of  loss  or  destruction,  for  such  officers,  petty  officers,  seamen, 
or  others  engaged  in  the  public  service,  in  the  line  of  duty; 

*  •  ♦  And  provided  further,  Thst^t  the  YsAne  of  the  BTticle 
or  articles  lost  or  destroyed  shall  be  their  value  at  the  date  of 
loss  or  destruction.'' 

A  critical  examination  of  these  provisions  makes  it  apparent : 
1.  That  the  accounting  officers  must  inquire  into  and  deter- 
mine the  actual  value  of  the  private  property  belonging  to  the 
seamen  at  the  date  of  the  loss,  and  that  it  is  not  proper  in  set- 
tling these  claims  to  follow  any  arbitrary  valuation  that  may 
be  fixed,  such  as  "the  issuing  price"  (that  is,  the  price  at  which 
similar  articles  are  issued  to  the  men  by  paymasters  upon 
requisitions),  to  the  exclusion  of  all  proof  tending  to  show 
another  value,  although  in  the  absence  of  proof  such  valuation 
may  be  followed.    When  the  actual  value  is  to  be  determined 


Digitized  by  VjOOQ  IC 


152  DECISIONS   OP   THE   COMPTBOLLBR. 

by  evidence  snbmitted  by  the  claimauts,  it  should  show  not 
ouly  the  original  cost  of  the  article,  but  the  length  of  time  it 
has  been  in  use  and  its  value,  as  provided  in  the  second  pro- 
viso quoted,  "at  the  date  of  the  loss." 

2.  That  the  only  articles  for  which  the  persons  falling  within 
the  remedial  provisions  of  this  act  can  claim  indemnity  are 
"such  articles  of  personal  property  as  are  required  by  the 
United  States  Naval  Regulations."  Prom  this  it  follows  that 
such  articles  as  Are  permitt^d^  or  those  usually  carried  for  their 
convenience  by  officers  and  seamen,  are  not  proper  subjects 
for  reimbursement.  It  also  follows  that  claims  for  citizens' 
clothes,  which  are  permitted  to  officers  only  by  the  Uniform 
Faval  Eegulations  of  1886,  under  paragraphs  3  and  5  of  page 
3,  can  not  be  allowed.  It  was  clearly  the  intention  of  the  act 
to  limit  the  liability  of  the  Government  to  such  articles  as 
officers  and  men  require  in  the  performance  of  their  military 
dutieSj  and  such,  therefore,  as  would  be  covered  by  the  Naval 
Eegulations,  which  would  naturally  provide  those  things  nec- 
essary for  the  efficient  service  of  officers  and  men  on  shipboard. 

Much  difficulty  has  been  experienced  in  settling  claims  of 
this  character  because  of  the  lack  of  clear  and  distinct  pro- 
visions in  the  regulations  governing  the  Navy  as  to  the  char- 
acter and  quantity  of  such  personal  property  required  under 
these  regulations.  An  examination  of  the  volume  entitled 
"  United  States  Navy  Regulations,  1893,"  fails  to  disclose  this 
information,  and  under  these  circumstances  not  only  have  the 
Uniform  Naval  Regulations  of  1886  been  followed,  but  also,  in 
order  to  ascertain  what  was  required  by  the  regulations  of  the 
Navy,  a  communication  was  addressed  by  the  Auditor  for  the 
Navy  Department  to  the  Secretary  of  the  Navy,  requesting 
information  upon  this  subject,  and  in  reply  thereto  the  Secre- 
tary of  the  Navy  transmitted,  on  April  16, 1895,  a  communi- 
cation from  Admiral  F.  M.  Ramsay,  Chief  of  the  Bureau  of 
Navigation.    This  communication  is  as  follows: 

"  Washington,  D.  C,  April  I6j  1895. 

[Second  indoraement.] 

"Subject:  Auditor  for  the  Navy  Department  requests  infor- 
mation in  regard  to  the  claims  of  the  offii^ers  and  enlisted  men 
who  served  on  board  of  the  United  States  ships  Tallapoasoy 
Despatchy  and  Kearsarge  for  indemnity  for  losses. 

*'l.  Respectfully  returned  to  the  Secretary  of  the  Navy. 

<^2.  List  of  articles  required  by  regulations  for  the  commis- 
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sioned  officers  of  the  Navy  engaged  in  the  public  service,  in 
the  line  of  duty,  on  the  Tallapoosa^  Despatchj  and  Kearsargej  at 
the  time  of  their  loss: 

(1)  Special  full  dress  coat. 

(1)  Full  dress  troasers. 

(1)  Chapeau  (complete). 

(1)  Epaulets  (complete). 

(1)  Fall  dress  sword  belt. 

(1)  llndress  sword  belt. 

(1)  Sword. 

(1)  Sword  knot. 

(1)  Full  dress  coat. 

(1)  Full  dress  waistcoat. 

(1)  Full  dress  waistcoat,  white.    (Required  only  by  officers  of  the- 

Tallapoosa). 
(1)  Frock  coat  (undress). 

(1)  Shoulder  straps,  pair. 

(3)  Undress  and  service  trousers,  blue. 
(6)  Undress  and  service  trousers,  white. 

(2)  Undress  and  service  waistcoats,  blue. 

(3)  Undress  and  service  waistcoats,  white. 

(2)  Service  coats,  blue  (blouses). 

(3)  Service  coats,  white  (blouses). 

(2)  Caps,  blue. 

(1)  Cap,  white.     (Required  only  by  officers  of  the  Tallapoota,) 

(1)  Helmet.     (Not  required  by  the  officers  of  tiie  Tallapoosa.) 

(1)  Overcoat  (complete). 

(1)  Raincoat. 

(1)  Rain  hat. 

(1)  Rain  boots. 

(1)  Pair  leggings. 

(6)  Gloves,  white  lisle  thread,  cotton  or  leather,  pairs. 

(4)  Neckties. 
(36)  White  collars. 

(3)  Boots  or  shoes,  pairs. 

^^3.  List  of  additional  articles  of  outfit  required  by  each 
commissioned  officer  of  the  Kavy  engaged  in  the  public  serv- 
ice, in  the  line  of  duty,  on  the  Tallapoosa^  Despatchj  and 
Kearsarge,  at  the  time  of  their  loss: 

(18)  White  shirts. 
(18)  Cufts,  pairs. 

(4)  Undershirts,  heavy  weight*. 
(6)  Undershirt-s,  light  weight. 
(4)  Drawers,  heavy  weight. 
(6)  Drawers,  light  weight. 

(18)  Socks,  pairs. 

(1)  Blankets,  pair. 

(4)  Sheets,  pairs. 

(6)  Pillowcases. 

(3)  Bed  spreads  or  covers. 
(12)  Towels. 
(12)  Napkins. 

(1)  Hairbrush. 

(1)  Clothes  brush. 

(1)  Toothbrush. 

(1)  Razor. 

(1)  Razor  strap. 

(1)  Shaving  brush. 

(1)  Comb. 

Professional  books  and  books  of  reference. 
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Share  of  the  ^'meea  outfit"  of  the  mess  to  which  they  •» 
assi^ued  by  the  Navy  regulations.  (This  outfit  consists  of 
table  linen,  china,  glass  and  table  ware,  and  varies  in  value 
with  each  vessel  and  her  service.) 

"4.  List  of  articles  required  by  regulations  for  the  naval 
cadets,  United  States  Navy,  attached  to  the  U.  S.  S.  Kearsarge^ 
engaged  in  the  public  service,  in  the  line  of  duty,  at  the  time 
of  the  loss  of  said  vessel: 

(1)  Full  drews  coat. 
(1)  Full  ilress  trousers. 
(1)  Shoulder  knots,  pair. 

(1)  Frock  coat,  undress. 

(3)  Undress  and  service  trousers,  blue. 
(6)  Undress  and  service  trousers,  white. 

(2)  Undress  and  service  waistcoats,  blue. 

(3)  Undress  and  service  waistcoats,  white. 
(1)  Undress  sword  belt. 

(1)  Sword. 

(1)  Sword  knot. 

(2)  Service  coats,  blue. 

(3)  Service  coats,  white. 

(2)  Caps,  blue. 
(1)  Helmet. 

(1)  Overcoat  (complete). 

(1)  Rain  coat. 

(1)  Rain  hat. 

(1)  Rain  boots. 

(1)  Pair  leggin^a. 

(6)  Gloves,  white  lisle  thread,  cotton  or  leather,  pain. 

(4)  Neckties. 
flS)  White  shirts. 
(36)  White  collars. 
(18)  White  cuffs. 

(4)  Undershirts,  heavy  weight. 
(6)  Undershirts,  light  weight. 
(4)  Drawers,  heavy  weight. 
(6)  Drawers,  light  weight. 
(18)  Socks,  pairs. 
(1)  Blankets,  pair. 
(4)  Sheets,  pairs. 
(6)  Pillowcases. 

(3)  Bedspreads. 
(12)  Towels. 

(3)  Boots  and  shoes,  pairs. 

(1)  Hairbrush. 

(1)  Clothes  brush. 

(1)  Toothbrush. 

(1)  Comb. 

(1)  Comparing  watch. 

(1)  Approved  Treatise  on  Navigation. 

(1)  Approved  Treatise  on  Marine  Surveying. 

(1)  Approved  Treatise  on  Seamanship. 

(1)  Approved  Treatise  on  the  Marine  Steam  Engine. 

(1)  Blank  book  for  journal. 

(1)  Blank  book  for  navigation. 

In  addition  to  the  articles  of  outfit  required  by  reflation  by 
each  iinval  ca<let  be  was  oblijred  to  own  a  share  ot  the  **  mesa 
outlit"  of  the  mess  to  which  he  was  assigned  by  the  Navy 
Regulations,  (f  his  outfit  consists  of  table  linen,  china,  glass 
and  table  ware,  and  varies  in  value  with  each  vessel  and  her 
service.) 
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<'5.  List  of  articles  required  by  regulations  for  the  warrant 
officers,  paymaster's  clerks,  and  mates  of  the  Navy,  engaged  in 
the  public  service,  in  the  line  of  duty,  on  the  Tallapoosa  and 
Kearsarge  at  the  time  of  their  loss : 

(1)  Undrees  coat. 

(2)  UndreAs  and  service  waist-coats,  blae. 

(3)  Undress  and  servieo  waistcoats,  white. 
(3)  Undress  and  service  tronsers,  bine. 

(6)  Undress  and  service  trousers,  white. 

(2)  Service  coats,  bine. 

(3)  Service  coats,  white. 
(1)  Sword. 

(1)  Undress  sword  belt. 

(1)  Sword  knot. 

(2)  Caps,  blue. 

(1)  Helmet.     (Not  required  by  officers  of  the  Tallapoo$a.) 

(1)  Overcoat  (complete). 

(1)  Rain  coat. 

(1)  Rain  hat. 

(1)  Rain  boots. 

(1)  Leggings,  pair. 

(6)  Gloves,  white  lisle  thread,  cotton  or  leather. 

(3)  Neckties. 
(36)  White  collars. 

(3)  Boots  or  shoes,  pairs. 

<^6.  List  of  additional  articles  of  outfit  required  by  each 
warrant  officer,  paymaster's  clerk,  and  mate  of  the  Navy, 
engaged  in  the  public  service,  m  the  line  of  duty,  on  the 
IMapoosa  and  Kearsarge  at  the  time  of  their  loss: 

(12)  White  shirts. 
(12)  White  cuffs. 

(4)  Undershirts,  heavy  weight. 
(6)  Undershirts,  light  weight. 
(4)  Drawers,  heavy  weisht. 
(6)  Drawers,  light  weignt. 

(18)  Socks,  pairs. 
(1)  Blankets,  pair. 
(4)  Sheets,  pairs. 
(6)  Pillowcases. 
(3)  Bedspreads. 
(12)  Towels. 
(12)  Napkins. 
(1)  Hairbrush. 
(1)  Clothes  brush. 
(1)  Toothbrush. 
(1)  Comb. 
(1)  Razor. 
(1)  Razor  strap. 
(1)  Shaving  brush. 

Professional  books  and  books  of  reference. 
Share    of  the  mess  outfit  of  the  mess  to  which  they  are 
assigned.    (This  outfit  consists  of  table  linen,  china,  glass 
and  table  ware,  and  varies  in  value  with  each  vessel  and 
her  service.) 

"7.  The  numbers  placed  in  parentheses  (  )  opposite  each 
article  enumerated  in  paragraphs  2, 3, 4, 5,  and  6  of  this  indorse- 
ment are,  in  the  opinion  of  the  Bureau,  the  least  number  of 
articles  which  an  officer  on  sea  duty  requires  in  order  to  be 
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at  all  times  ready  for  service.  Some  have  many  more  articles 
than  tlie  numbers  given  in  the  lists.  All  officers  must  be  pro- 
vided at  all  times  with  clothing  suitable  for  hot  and  cold  cli- 
mates and  in  sufficient  quantities  to  permit  them  to  go  for  long 
periods  without  having  clothing  washed. 

<*  The  Bureau  is  unable  to  estimate  the  value  of  the  articles 
lost  by  any  officer  and  suggests  that  the  statement  of  the  offi- 
cers who  have  submitted  claims  be  accepted.  The  inclosed 
price  lists,  marked  A,  B,  and  C,  of  reputable  tailors  and  out- 
fitters for  officers  are  a  guide  by  which  to  estimate  the  value 
of  the  articles  lost. 

^^8.  Lists  of  articles  required  by  regulations  for  the  enlisted 
men  of  the  Navy  engaged  in  the  public  service,  in  the  line  of 
duty,  on  the  Tallapoosay  Despatch^  and  Kearsarge  at  the  time 
of  their  loss: 

Appointed  petty  officerB,  chief  petty  oj^cere,  and  officer^  etmMrdt, 


(1 


Caps. 

Cap,  white.     (Required  only  by  men  on  the  TallapoaM,) 

Cap  devices.    (Not  required  by  stewards.) 

Cloth  coat. 

Cloth  trousers. 

Cloth  waistcoat. 

Flannel  coat. 

Flannel  trousers. 

Flannel  waistcoat. 

White  coats. 

White  trousers. 

White  hats.    (Not  required  by  men  on  the  Tallapaottt,) 

White  shirts. 

White  collars. 

White  cuffs. 

Blue  flannel  shirts. 

Black  neckties. 

Rating;  badges.     (Not  required  by  Btewarda.) 

Overcoat. 

MattreHs. 

Mattress  covers. 

Blankets,  pair. 

Undernhirts,  heavy  weieht. 

Undershirts,  light  weight. 

Drawers,  heavy  weight. 

Drawers,  light  weight. 

Shoes,  pairs. 

Watch  cap.    (Not  required  by  men  on  the  TdHapaata,) 

Rain  coat. 

Rain  hat. 

Rain  boots. 

Legjjings,  pair. 

Socks,  pairs. 

Scrubbing  brush. 

Blacking  brush. 

Blacking  box. 

Whisk  broom. 

Scissors,  pair. 

Thimble. 

Knife  tind  knife  lanyard. 

Spool  of  black  and  white  cotton ^  or  silk. 

Needles,  paper. 

Soap,  bar. 
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Afpainted  petty  offioer$,  chief  petty  officers,  and  officers'  stewards — Continned. 

(1)  CoaiBe  comb. 
(1)  Fine  comb 

(1)  Razor. 

(1 1  Razor  strap. 

For  all  other  enlisted  men  of  the  Naviff  including  apprenticeSfand  the  landsmen^ 
officers^  attendants  on  the  Tallapoosa, 

(2)  Caps,  cloth. 
(2)  Cap  ribbons. 
(2)  White  hats. 
(1)  Watch  cap. 

(1)  Cloth  trousers. 

(2)  Flannel  trousers. 
(2)  White  trousers. 

(4)  Rating  badges.     (Required  only  by  men  rated  as  petty  offi- 
cers.) 
(2)  White  overshirts. 
(2)  Working  suits. 
(2)  Flannel  overshirts. 

(1)  Overcoat. 

(2)  Undershirts,  heavy  weieht. 
(2)  Undershirts,  light  weight. 
(2)  Drawers,  light  weight. 

(2)  Drawers,  heavy  weight. 

(2)  Shoes,  pairs. 

(1)  Watch  cap.     (Not  required  by  men  on  Tallapoosa,) 

(1)  Rain  coat. 

(1)  Rain  hat. 

(1)  Rain  boots. 

(1)  Leggings,  pair. 

(6)  Socks,  pairs. 

(1)  Mattress. 

(2)  Mattress  covers. 
(1)  Blankets,  pair. 
(1)  Scrubbing  brush. 
(1)  Blacking  brush. 
(1)  Blacking  box. 
(1)  Whisk  broom. 
(1)  Scissors,  pair. 
(1)  Thimble. 

(1)  Knife  and  knife  laniard. 

(1)  Spool  oi  black  and  white  cotton  or  silk. 

(1)  Needles,  paper. 

(1)  Soap,  bar. 

(1)  Coarse  comb. 

(1)  Fine  comb. 

(1)  Razor. 

(1)  Razor  strap. 

For  the  mess  attendants  on  the  Despatch  and  Kearsarge, 

(2)  Caps,  blue. 
(1)  Cloth  Jacket. 
(1)  Cloth  trousers. 
(1)  Cloth  waistcoat. 
(1)  Flannel  coat. 

(1)  Flannel  trousers. 

(1)  Flannel  waistcoat. 

(2)  White  coats. 
(2)  White  trousers. 
(2)  White  hats. 
(6)  White  shirts. 

(12)  White  collars. 
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For  the  mess  attendants  on  the  Despatch  and  Kearsarge — Continued. 

(6)  White  cuflfe. 
(2)  Blue  flannel  shirts. 
(2)  Black  neckties.  • 
(1)  Overcoat. 

(1)  Mattress. 

(2)  Mattress  coven. 

(1)  Blankets,  pair. 

(2)  Undershirts,  heavy  v^eiffht. 
(2)  Undershirts,  liffht  weight. 
(2)  Dravrers,  heavy  weisht. 
(2)  Drawers,  light  weight. 

(2)  Pair  shoes. 

(1)  Watch  cap. 

(1)  Rain  coat. 

(1)  Rain  hat. 

(1)  Rain  boots. 

(1)  Leggings,  pair. 

(6)  Socks,  pairs. 

(1)  Scrnbbmg  brash. 

(1)  Blacking  brush. 

(1)  Blacking  box. 

(1)  Whisk  broom. 

(1)  Scissors,  pair. 

(1)  Thimble. 

(1)  Knife. 

(1)  Spool  of  black  and  white  cotton  or  silk. 

(1)  Needles,  paper. 

(1)  Soap,  bar. 

(1)  Coarse  comb. 

(1)  Fine  comb. 

(1)  Razor. 

(1)  Razor  strap. 

<<9.  In  addition  to  the  articles  of  clothing  and  small  stores 
mentioned,  each  enlisted  man,  except  officers'  stewards  and 
mess  attendants,  must  have  a  ^pot,  pan,  and  spoon,'  and  own 
a  share  of  the  other  mess  furniture. 

^<10.  The  numbers  placed  in  parentheses  (  ),  in  paragraph  8, 
opposite  each  article,  are  the  least  number  of  articles  which 
an  enlisted  man  on  sea  duty  requires.  The  number  of  articles 
owned  by  most  of  the  enlisted  men  of  the  Navy,  after  their 
first  enlistment,  will  probably  be  in  excess  of  the  above.  The 
amount  of  the  different  kind's  of  clothing  carried  by  men 
depends  somewhat  upon  the  nature  of  the  duty  of  the  vessel. 

"F.  M.  Eamsay, 
.  ^^Chief  of  Bureau. 

^'NoTE. — All  enlisted  men  of  the  Navy  are  required  to  have 
working  suits. 

"F.  M.  Ramsay, 
"  Chief  of  BureauJ' 

A  strict  construction  of  the  statute  might  limit  the  allow, 
auce  to  articles  specifically  required  in  the  volume  known  as 
"Navy  Regulations;"  but  the  manifest  purpose  of  Congress 
being  to  reimburse  the  officers  and  seamen  for  the  loss  of  cloth- 
ing required  by  the  rules  and  regulations  of  the  Navy,  the 
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statement  of  Admiral  Ramsay,  transmitted  by  the  Secretary 
of  the  Navy,  giving  the  number  and  character  of  articles 
reqaired  by  the  Regulations,  must  be  treated  as  the  best  evi* 
dence  of  i^hat  was  required  by  the  United  States  Naval  Reg- 
ulations referred  to  in  the  act.  It  seems  to  me  that  the  account- 
ing ofScers  must  be  bound  by  this  official  statement,  and  must 
reject  all  ^articles  not  recognized  as  a  part  of  the  necessary  out- 
fit required  by  the  Regulation  s.  It  is  contended  by  the  attorney 
for  the  claimant  that  this  list  can  not  properly  be  regarded  as 
fixing  either  the  number  or  kind  of  articles  that  an  enlisted  man 
shoald  have  on  board  and  that  he  is  entitled  to  be  comi>en- 
sated  for;  and  especially  that  the  limitation  as  to  the  number 
is  unjust  and  unwarranted.  But  in  view  of  the  language  of  the 
act,  which  provides  that  the  liability  of  the  Government  <^  shall 
be  limited  to  such  articles  of  personal  property  as  are  required 
by  the  United  States  Naval  Regulations,"  I  do  not  see  any 
ibrce  in  his  contention.  While  it  may  be  true  that  the  quantity 
of  articles  owned  is  usually  greater  than  the  number  indicated 
upon  this  list,  it  certainly  does  not  lie  with  the  accounting  offi- 
cers to  say  that  any  other  number  is  required  than  that  set 
forth  by  the  Navy  Department  in  its  regulations.  As  well 
coald  it  be  urged  that  the  accounting  officers  may  add  to  the 
list  of  articles  required  such  additional  ones  as  seem  to  them 
necessary,  and  thus  discard  the  Navy  Regulations,  to  which, 
by  the  very  terms  of  the  act,  we  are  bound.  It  is  true  that 
Admiral  Ramsay  states  the  number  provided  for  in  the  Regu- 
lations is  the  least  number  that  a  man  requires;  but  there  is  a 
sound  reason  for  this,  as  many  men  (especially  those  new  in 
the  service)  are  not  able  to  pay  for  large  outfits,  and  it  would 
be  unjust  to  burden  them  with  a  load  of  debt  (Navy  Regula- 
Jations,  art.  371,  sec.  3)  by  compelling  them  to  have  as  com- 
plete an  outfit  as  that  carried  by  a  man  long  in  the  service, 
and  which  he  has  accumulated  for  his  personal  comfort  and 
convenience  and  not  as  a  necessity  of  the  service.  Therefore, 
while  the  number  required  by  the  Naval  Regulations  may  be 
below  that  with  which  the  men  are  usually  provided,  still  no 
discretion  lies  in  the  accounting  officers  to  go  behind  the  regu- 
lations fixed  by  naval  authorities  familiar  with  the  needs  of 
the  men. 

Farther,  there  was  no  intention  in  this  act  to  reimburse  men 
for  other  property  than  that  necessary  for  efficient  military 
service.    Such  articles  as  gold  watches  and  musical  instrn- 


Digitized  by  VjOOQ  IC 


160  DECISIONS   OF   THE   COMPTROLLERr 

ments,  for  wbich  claims  have  been  submitted,  certainly  did  not 
enter  into  the  contemplation  of  the  legislative  body.  Neither 
can  the  claims  made  by  men  for  civilian  clothes  be  sustained, 
as  under  the  Naval  Regulations  of  1886,  page  15,  ^'General 
regulations  for  enlisted  men,"  paragraph  1  requires  the  uni- 
form to  be  worn  at  all  times,  and  no  provision  is  made  for 
civilian  dress. 

Coming  now  to  the  question  of  the  determination  of  the 
value  of  the  personal  property  lost,  as  previously  stated,  this 
must  be  determined  by  the  facts  in  each  case  where  evidence 
of  value  is  submitted.  As  is  provided  in  the  act,  the  value  is 
to  be  that  only  at  the  date  of  the  loss,  and  in  estimating  this 
it  is  necessary  to  know  the  length  of  time  that  the  x>6rsonal 
effects  have  been  in  service  as  well  as  their  original  cost.  In 
submitting  his  claim  this  claimant,  as  others,  seems  to  have 
regarded  the  cost  price  as  the  basis  of  reimbursement,  without 
furnishing  any  information  as  to  the  length  of  time  that  the 
articles  had  been  in  service. 

For  convenience  of  settlement,  however,  and  in  the  absence 
of  any  evidence  showing  the  actual  value  of  the  personal 
property  lost,  the  price  at  which  articles  are  issued  by^the 
navy  paymasters  seems  to  be  a  proper  and  fair  one  as  a  basis 
of  adjustment;  for,  while  these  prices  are  lower  than  those  at 
which  the  articles  could  be  purchased  in  open  market,  and 
while  the  clothing  issued  by  the  paymasters  may  not  be  as 
well  made  nor  as  expensive  as  that  purchased  by  the  men 
from  outside  tailors,  yet  this  issuing  price  is  the  price  of  new 
articles,  and  in  estimating  the  value  of  the  articles  purchased 
outside  would  probably  be  a  fair  one,  considering  the  wear 
and  tear  to  which  they  have  been  subjected,  necessarily  rednc- 
ing  their  value.  I  therefore  direct  that,  in  the  absence  of 
satisfactory  proof  of  actual  value,  these  claims  shall  be  adjusted 
npon  the  basis  of  the  issuing  price  of  similar  articles  by  the 
paymasters  of  the  Navy.  Under  the  terms  of  the  act,  how- 
ever, the  claimants  are  clearly  entitled  to  prove  value  at  the 
date  of  loss,  and  if  they  so  elect  they  may  submit  such  proof, 
which  will  be  duly  considered.  What  will  be  sufficient  proof 
must  be  determined  in  each  case.  It  is  the  duty  of  the  ac- 
counting officers  to  determine  whether  the  articles  claimed 
to  have  been  lost  are  required  by  the  Naval  Regulations, 
both  as  to  number  and  kind,  and  also  their  value,  as  above 
directed. 


Digitized  by  VjOOQ  IC 


R£IMBUS8EMENT  CLAIM  OF  THOMAS  W.  HEALET.      161 

If  the  contention  of  this  claimant's  counsel  be  true,  that  the 
^'statement  made  by  the  Chief  of  the  Bureau  of  Navigation, 
stating  that  the  enlisted  men  are  required  to  have  a  certain 
number  of  articles,  etc.,  are  not  Naval  Begulations,  and  should 
not  be  considered  in  the  adjustment  of  this  claim,  and  that 
this  statement  of  requirements  made  subsequent  to  the  wreck 
would  be  i)08t  facto  rules  and  regulations  and,  of  course,  should 
not  be  allowed  to  these  claimants  even  if  valid  regulations  of 
the  Navy  ^ — if  this  contention  be  true,  I  say,  it  api)ears  that 
there  were  in  fact  no  Naval  Begulations  as  contemplated  in  this 
act,  and  consequently  that  all  of  these  claims  must  be  rejected. 
But  this  is  not  the  case.  In  the  communication  of  Admiral 
Kamsay  he  states  specifically  that  he  furnishes  ^^  lists  of  arti- 
cles required  by  regulations  for  the  enUsted  men  of  the  Navy 
engaged  in  public  service  in  the  line  of  duty  on  the  Tallapoosa^ 
De^patch^  and  Kearsarge  at  the  time  of  their  loss." 

Considering,  now,  the  sufficiency  of  the  evidence  recently 
introduced  in  Healey's  behalf,  as  to  the  value  and  quantity  of 
the  property  lost  by  him,  it  appears,  first,  that  the  claimant 
does  not  state  specifically  the  time  when  the  clothing  was  made, 
or  how  much  it  had  been  worn;  second,  the  ship's  tailor,  Ait- 
ken,  does  not  state  that  he  ever  made  any  clothes  at  all  for 
the  claimant;  third,  that  the  claimant  does  not  state  whether 
the  clothing  lost  by  him  on  the  Kearsarge  was  all  or  in  part 
made  by  Aitken.    His  evidence  is  as  follows: 

''This  is  to  certify  that  I  drew  my  flannel  and  cloth  from  the 
paymaster,  and  had  my  clothing  made  by  J.  P.  Aitken,  who 
did  tailoring  work  on  the  Kearsarge  previous  to  her  wreck,  pay- 
iu^r  him  such  price  for  his  labor  and  extra  material  as  appeared 
ID  my  indemnity  schedule.  Shoes,  handkerchiefs,  razors,  etc., 
1  purchased  f^m  on  shore. 

"(Signed)  T.  W.  Hbalby." 

The  Auditor  has  transmitted  with  this  case  a  <^  clothing  list 
for  the  third  division,  lost  in  wreck  of  U.  S.  S.  KearsargeP  This 
list  was  presumably  made  in  pursuance  of  article  401,  para- 
graph 6,  of  the  Naval  Begulations  of  1893,  which  provides  that 
in  case  of  the  loss  of  a  ship  <<he  [the  captain]  shall  cause 
officers  of  division  to  report  to  him  the  loss  of  clothing  and 
bedding  sustained  by  the  crew  on  occasion  of  the  loss  or  cap- 
ture of  the  ship.  These  reports,  careftilly  drawn  up  in  a  uni- 
form manner,  and  duly  signed  by  officers  of  divisions  and  by 
himself,  shall  be  forwarded  to  the  Secretary  of  the  Navy." 
11208— VOL  2 11 
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This  list  was  transmitted,  in  response  to  the  request  of  the 
Auditor,  on  April  7, 1894,  in  the  following  letter: 

<<  Sib  :  The  clothing  lists  of  the  effects  lost  by  the  men  on  the 
KearsargCj  made  up  by  their  division  officers,  referred  to  in 
your  letter  of  the  7th  instant,  are  herewith  forwarded. 
'^Bespectftdly, 

<*F.  M.  Bamsay, 
^'Chief  of  Bureau.^ 

Upon  this  list  appears  the  name  of  the  claimant  with  an 
itemized  statement  of  the  various  articles  of  apparel,  etc.,  lost 
by  him,  the  total  amounting  to  $88.42,  of  which  amount  $60 
was  paid  him  May  1, 1894,  under  section  288,  Ee vised  Stat- 
utes. This  statement  is  signed  by  ^<  F.  B.  Brainard,  lieutenant^ 
United  States  !N^avy,  in  charge  of  division,''  and  "  approved, 
O.  F.  Heyerman,  commander.  United  States  Navy,  command- 
ing officer,"  and  was  made  on  March  3, 1894.  The  Kearsarge 
was  wrecked  February  2, 1894.  In  view  of  the  facts  recited 
and  of  this  list,  prepared  by  the  officer  in  charge,  who  is  re- 
quired by  his  duties  to  be  thol*oughly  familiar  with  the  outfit 
of  the  men  under  him  (Navy  Begulations,  articles  620,  621, 
and  624,  also  1311  and  1313),  and  furnished  the  Department 
only  a  little  more  than  one  month  after  the  loss  of  the  ship,  it 
does  not  appear  that  the  claimant  has  sustained'his  claim  of 
loss.  To  such  an  official  record,  made  by  the  officers  in  charge, 
without  any  prejudice  against  the  men,  but  rather  sympathiz- 
ing with  them,  great  weight  must  be  given,  and  it  can  only  be 
set  a«ide  and  overcome  by  the  strongest  proof  to  the  contrary. 
It  is  worthy  of  remark  that  the  name  of  the  tailor,  J.  P. 
Aitken,  appears  upon  this  list,  and  that  he  is  credited  with 
having  but  $81.76  worth  of  clothes  and  other  property.  I  do 
not  find  in  the  evidence  submitted  by  Healey  any  such  proof  as 
will  overcome  this  record  of  Lieutenant  Brainard's,  especially 
when  taken  in  connection  with  the  statements  upon  page  5 
of  the  Auditor's  letter  of  August  2^,  1895,  to  this  office.  They 
are  as  follows: 

''  It  appears  from  the  rolls  of  the  Kearsarge  that  Healey  drew 
clothing  and  small  stores  between  July  1, 1894,  and  February 
20,  1895,  amounting  to  $6.25,  and  as  he  claims  it  required  1^ 
yards  of  cloth,  at  $2.84  per  yard,  for  a  pair  of  pants,  and  $3 
for  making,  a  total  cost  of  $7.26,  and  as  he  was  only  charged 
with  $6.25  worth  of  clothing  and  small  stores,  it  can  readily 
be  seen  that  while  the  ship's  tailor's  charges  may  have  been 
$3  for  making  a  pair  of  pants  and  ftiruishiug  the  trimming,  he 
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ooald  not  have  made  Healey  the  four  pairs  for  which  he  claims 

pay-, 

<<Healey  enlisted  May  26, 1892,  and  from  that  date  to  Feb- 
roary  20, 1895,  he  was  charged  with  $94.47  for  clothing  and 
small  stores.  This  amount  includes  the  $6.25  charged  to  him 
on  the  rolls  of  the  Kearsarge. 

<* Healey  claims  that  he  lost  8  yards  of  cloth,  at  $2.84  per 
yard.  The  division  officer's  schedule  shows  that  he  lost  but  1^ 
yards,  at  $2.36  per  yard.  He  claims  to  have  lost  four  pairs  of 
blue  cloth  pants,  at  $7.50  per  pair;  the  division  officer's  sched- 
ule shows  that  he  had  but  two  pair,  at  $4.03  per  pair.  He 
claims  $4.14  per  pair  for  white  mustering  pants.  The  division 
officer's  schedule  gives  the  price  at  $1.25  per  pair." 

These  records  of  supplies  drawn  and  the  record  of  the  arti- 
cles lost,  made  shortly  after  the  wreck  by  Lieutenant  Brainard, 
are  so  inconsistent  with  the  claims  now  made  by  him  as  to 
require  much  more  conclusive  evidence  of  loss  than  he  has 
mbmitted. 

I  must,  therefore,  reject  his  claim  as  presented,  but  have 
made  certain  allowances  in  the  accompanying  certificate,  in 
accordance  with  the  record  proof  and  the  principles  laid  down 
in  this  opinion. 

Edw.  a.  Bovtbbs, 
Acting  Comptroller. 


IN  BE  APPEAL  OF  THE  PANAMA  EAILEOAD  COM- 
PANY  FOR  ADDITIONAL  ALLOWANCE  FOB 
HANDLING  COAL  FOR  U.  8.  S.  MONTEEET. 

Where  the  Government  was  to  pay  the  <ietual  eoai  of  coaling  a  yessel,  it  is 
liable  for  the  amount  expended  for  the  snbBistence  of  the  laborers,  if 
the  same  was  paid  by  the  party  supplying  the  coal,  as  much  as  for  the 
amount  of  their  wages. 

The  term  actual  cost  in  such  an  agreement  includes  all  money  actually  paid 
out  or  a  liability  to  pay  it  incurred  in  the  execution  of  the  agreement, 
but  it  does  not  include  wear  and  tear  of  implements,  etc.,  used  in  its 
performance. 

Treasury  Department, 
Office  op  Comptroller  op  the  Treasxtry, 

/September  14y  1895. 
The  Panama  Eailroad  Company  appeals  from  the  decision 
of  the  Aaditorfor  the  Navy  Department  in  disallowing  certain 
items  claimed  in  connection  with  coaling  the  U.  S.  8.  Monterey, 
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In  his  letter  of  July  16, 1895,  the  Auditor  states: 

'^  In  the  settlement  of  the  claim  the  company  was  allowed 
pay  as  follows: 

82i{f$  tons  of  coal  as  per  agreement,  at  $9.85 9815.09 

Amount  of  labor — 

Bagging  coal  on  shore $170. 40 

Passing  coal  from  steam  laanch  to  deck  of  ship. . .      55. 83 

Colombia  silver,  46.5 226.23  102.83 

917.92 

''The  following  items,  disallowed  by  the  commanding  officer 
and  the  Chief  of  the  Bureau  of  Navigation,  were  not  allowed 
in  the  settlement  of  the  account  by  this  offic-e,  viz : 

Ten  per  cent  on  $170.40  (item  3) $17.04 

Ten  per  cent  on  $55.83  (item  5) 5.58 

Forty-livedava'  board  for  laborers  delivering  coal  (item 

6) ". 26.65 

Ten  per  cent  on  $26.65  (item  7) 2.56 

50.83        $38.40" 

It  appears  by  the  letter  of  July  10,  1895,  of  claimant  that 
"  Under  our  agreement  with  the  United  States  Government 
coal  at  Panama  is  supplied  to  United  States  war  vessels  at  a 
price  which  is  actually  $1.15  less  than  cost  to  us,  vix,  $9.85.'' 
In  this  case,  it  not  being  x)ossible  for  the  paymaster  to  ob- 
tain competitive  bids,  this  particular  lot  of  coal  was  purchased 
under  the  general  agreement  with  the  company,  modified  by 
special  requii*ements.  The  commander  of  the  vessel  states 
that  the  additional  expense  incident  to  coaling  at  this  time  was 
**  considered  necessary  for  the  best  interests  of  the  service,  as 
the  exposure  of  the  crew  to  the  sun  and  rain  of  the  Panama 
climate  was  deemed  extremely  unwise  by  the  medical  officer,** 
and  he  approved  the  charges  allowed  in  the  Auditor's  settle- 
ment, but  disapproved  those  items  which  the  Auditor  has 
disallowed. 

In  a  communication  of  September  9, 1895,  the  Secretary  of 
ihe  Navy  rei)orts  for  the  information  of  this  office  this  statement 
of  the  paymaster: 

"At  the  time  of  the  delivery  of  the  coal  in  question  the 
Panama  Railroad  Company's  agent  agreed  that  the  charges 
for  said  delivery  on  the  deck,  bagging,  sewing,  etc.,  woald  not 
exceed  the  actual  cost  to  the  railroad  company,  this  was  a 
verbal  agreement  and  verbally  reported  by  me  to  Gaptain 
Higginson." 

The  question,  then,  to  be  decided  is  whether  the  items  disal- 
lowed by  the  Auditor  can  be  legitimately  regarded  as  el^ients 
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entering  into  the  ^'  actual  coat  ^  of  this  delivery.  The  company 
contends  that  the  price  at  which  this  coal  was  furnished  was 
leas  than  the  actual  cost  to  them,  and  that  uuder  the  terms  of 
the  said  agreement  £^8  to  the  delivery  it  is  entitled  to  charge  for 
the  cost  of  labor  and  the  board  of  laborers,  together  with  10 
per  cent  additional  for  wear  and  tear  of  tackle,  tools,  baskets^ 
shovels,  sewing  ueedles,  and  palms  used  in  bagging  and  load- 
ing the  coal,  and  for  the  use  of  its  cook  house  and  utensils,  and 
that  this  was  thoroughly  explained  to  Paymaster  Stanton,  who 
understood  that  the  bill  would  be  rendered  for  these  items,  with 
10  per  cent  added.  In  this  claim  the  paymaster  does  not  seem 
from  the  above  quotation  to  concur.  It  is  evident  that  these 
expenses  for  loading  form  no  part  of  the  original  arrangement 
to  farnish  Government  coal  at  cost,  and  its  liability  for  the 
labor  required  in  bagging  the  coal  and  passing  the  same  to  the 
deck  of  the  ship  is  admitted.  This  being  so  I  am  unable  to  see 
why  the  board  of  the  men  while  performing  this  labor  is  not  also 
a  part  of  the  actual  cost,  and  the  only  objection  made  to  this 
by  the  commanding  officer  is  his  statement  that  <^  The  board 
bill  for  laborers  does  not,  in  my  opinion,  seem  to  be  a  legitimate 
charge.'^  I  am,  therefore,  of  the  opinion  that  the  subsistence 
of  the  laborers,  having  been  an  actual  expense  to  the  company, 
as  much  so  as  the  wages  paid  them,  should  be  allowed  to  the 
company. 

The  claim,  however,  for  10  per  cent  additional  for  wear  and 
tear  can  not  i)roi>erly  be  allowed,  because  the  term  "  actual  cost" 
in  the  agreement  must  be  construed  to  mean  money  actually 
paid  out,  or  the  incurring  of  a  liability  to  pay  it  in  the  execu- 
tion of  the  agreement.    {Lex^ingtany  etCj  R.  R.  Oo,,  v.  Fitchhurg 

R.  R.  Go.y  9  Gray  (Mass.),  226.) 

Edw.  a.  Bovtbrs, 
Acting  Comptroller. 

IN  RE  APPEAL  OF  PAY  DIRBOTOR  EDWARD  MAY, 
U.  S.  N.,  FROM  DISALLOW AIS^GE  IN  HIS  ACGOUNT 
OF  THE  AMOUNT  PAID  FOR  ADDITIONAL  INSUR^ 
ANCE  ON  UNITED  STATES  GUNBOATS  MACHIAS 
AND  CASTINE. 

Where  the  contractor  ib  bound  to  keep  a  vessel  insnied  for  the  benefit  of 
the  United  States  an  til  accepted,  the  Govern  ment  in  not,  in  the  absence 
of  agreement,  liable  for  additional  insurance  procured  by  the  contractor 
to  cover  a  trial  trip  held  elsewhere  than  in  waters  adjacent  to  the  con- 
tractor's works. 
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Trbasuby  Dbpabtmsnt, 

OFFIGS  OF  GOMPTBOLLEB  OF  THE  TbEASUBY, 

8€pt4!mber  17j  1895. 

The  Bath  Iron  Works,  of  Bath,  Me.,  entered  into  contracts 
with  the  United  States  for  the  constmction  of  two  steel  gnn- 
boats  in  pursuance  of  an  act  of  Congress  authorizing  their  con- 
struction. The  contracts  provided  that  the  vessels  were  to  be 
constructed  at  the  risk  and  expense  of  the  contractors,  and  when 
completed  and  ready  for  delivery  were  to  be  subjected  to  a  trial 
trip,  **  under  conditions  prescribed  or  approved  by  the  Secre- 
tary of  the  Navy,"  before  being  finally  accepted,  the  expenses 
of  a  successful  trial  trip  to  be  borne  by  the  United  States. 

Said  contracts  further  contained  the  following  provision : 

**  Seventh.  The  hull,  machinery,  and  fittings  of  the  vessel 
herein  contracted  for,  and  all  materials  and  appliances  provided 
for  and  used  or  to  be  used  in  the  construction  thereof,  shall  be 
kept  duly  insured,  which  insurance  shall  be  renewed  and 
increased,  fi*om  time  to  time,  by  and  at  the  expense  of  the  party 
of  the  first  part,  the  loss,  if  any,  to  be  stated  in  the  policies  as 
payable  to  the  United  States;  the  insurance  to  be  effected  in 
such  manner  and  in  such  companies  as  shall  be  approved  by 
the  Secretary  of  the  Navy,  and  in  an  amount  to  be  fixed  from 
time  to  time  by  biro,  not  exceeding:  the  amount  of  advance  pay- 
ments made  under  this  contract.'' 

So  provision  was  made  in  said  contracts  as  to  where  the  trial 
trip  should  take  place,  and  no  other  provision  than  the  one 
above  quoted  relative  to  insurance. 

When  the  vessels  were  ready  for  the  trial  trip,  the  contract- 
ors applied  to  have  a  course  laid  out  on  the  Maine  coast  as  near 
their  works  as  practicable,  but  after  a  conference  between  them 
and  the  Department  officials,  and  at  the  request  of  the  latter, 
it  was  decided  to  hold  the  trial  trip  on  Long  Island  Sound,  the 
president  of  the  contracting  company  stating  as  a  reason  for 
this  that  <4t  was  considered  by  both  parties  as  cheaper  for  the 
United  States  to  pay  the  cost  of  bringing  the  vessels  down 
there  and  the  additional  insurance  required,  which  point  was 
mentioned  and  fully  discussed  at  the  time.''  The  Department 
officials,  however,  disclaim  making  any  agreement  to  pay  for 
any  insurance  which  might  be  incurred  by  holding  the  trial  trip 
on  other  than  adjacent  waters.  Moreover,  such  insurance  could 
not  be  regarded  as  an  expense  necessarily  incident  to  a  trial  trip, 
which  might  be  conducted  as  well  without  insurance  as  with  it 

The  premiums  for  additional  insurance  necessary  to  cover 
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said  vessels  on  taking  them  to  Long  Island  Sonnd  for  trial, 
amounting  to  $1,500,  were  paid  by  the  contractors,  who  were 
reimbursed  therefor  by  Pay  Director  May  on  the  gronnd  that 
the  same  was  an  expense  incident  to  a  snccessfnl  trial  trip. 
These  items  were  at  first  suspended  and  then  finally  disallowed 
by  the  Auditor  for  the  Nayy  Department.  An  appeal  was 
taken  to  this  ofiEice  by  the  contractors,  and  was  denied  on  the 
ground  that  they  having  been  reimbursed  for  their  expendi- 
ture, had  no  interest  in  the  controversy  that  would  authorize 
them  to  prosecute  an  appeal.  The  pay  director  now  appeals 
from  the  decision  disallowing  the  items  mentioned. 

No  time  is  specified  during  which  the  insurance  mentioned 
in  the  contract  was  to  run,  but  the  provision  quoted  was  evi- 
dently intended  to  protect  the  United  States  against  loss  for 
advance  payments  made  under  the  contracts.  In  order  to  do 
this  effectually,  the  insurance  should  cover  the  vessels  until 
the  same  were  finally  accepted  by  the  United  States,  including 
the  trial  trip,  and  such  is  the  construction  I  place  upon  this 
provision.  This  is  apparent  when  it  is  considered  that  the 
policies  were  to  be  made  payable,  in  case  of  loss,  to  the  United 
States,  and  the  amounts  thereof  to  be  fixed,  from  time  to  time, 
by  the  Secretary  of  the  Navy,  not  exceeding  the  amount  oif 
advance  payments  made  under  the  contracts. 

The  cost  of  all  insurance  was  to  be  paid  by  the  contractors, 
and  there  is  no  provision  that  the  United  States  should  in  any 
event  pay  for  any  insurance.  If,  therefore,  the  insurance  for 
which  these  premiums  were  paid  was  one  contemplated  by  the 
oontract,  the  contractors  are  bound  by  their  agreement  to  pay 
for  it;  if  not,  it  was  a  purely  voluntary  act  on  their  part  to 
procure  it,  and  they  are  not  entitled  under  the  contract  to  be 
reimbursed  therefor.  As  already  stated,  the  Department 
officials  deny  making  any  agreement  to  pay  this  additional 
insurance,  and  there  is  not  sufQcient  evidence  to  establish  a 
subsequent  agreement  to  that  effect.  The  claim  can  not, 
therefore,  be  sustained  that  there  was  a  modification  of  the 
original  contract,  and  an  agreement  entered  into  to  pay  for  such 
additional  insurance  as  might  be  caused  by  such  modification. 

The  action  of  the  Auditor  is  therefore  approved,  and  the 
amounts  paid  out  by  Pay  Director  May  on  account  of  said 
insurance  will  now  be  charged  to  him  in  the  settlement  of  his 

*^^^^-  Edw.  a.  Bowers, 

Acting  Comptroller. 
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PAYMENT  FOE  A  SEWER  LAID  BY  PRIVATE  PAR- 
TIES ON  THE  GOVERNMENT  RESERVATION  AT 
HOT  SPRINGS. 

The  Secretary  of  the  Interior  is  not  anthorized  to  pay  from  the  Hot  Springs 
Reseryation  fund  the  amount  expended  by  private  parties  in  laying  » 
sewer  on  the  Government  reservation,  the  work  having  been  done  by 
permission  of  the  officers  of  the  Gk>vemmeot  with  notice  that  such 
permission  would  not  imply  a  promise  of  reimbursement  by  the  United 
States. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

September  18j  1895. 

Sir  :  I  am  in  receipt  of  your  letter  of  August  29, 1895,  sub- 
mitting the  application  of  Albert  B.  Gaines  et  al.  for  reim* 
bursement  of  a  sum  of  money  expended  by  them  in  laying  a 
line  of  sewer  pipe  along  the  front  of  and  upon  the  permanent 
reservation  at  Hot  Springs,  Ark.,  togethei*  with  copies  of  let- 
ters from  your  Department  relating  to  the  matter  and  the  letter 
of  the  attorney  for  the  applicants.  You  request  to  be  advised 
whether  reimbursement  can  be  made  to  Gaines  for  this  expend- 
iture from  the  Hot  Springs  Reservation  fund.  This  fond  arisea 
from  certain  water  rents,  sales  of  public  lots,  and  a  certain 
percentage  of  the  earnings  of  a  railroad,  buildings,  etc,  con- 
structed on  said  reservation  by  private  parties,  in  pursuance 
of  the  acts  of  March  3, 1877  (19  Stat.,  377),  December  16, 1878 
(20  Stat,  258),  June  16, 1880  (21  Stat.,  288),  March  3, 1891  (26 
Stat,  842),  and  that  of  December  21, 1893  (28  Stat,  21).  By 
these  acts  the  authority  is  vested  in  you  to  expend  the  funds 
arising  therefrom  for  the  protection  and  improvement  of  the 
Hot  Springs  Reservation.  The  question  now  arises  as  to 
whether,  under  this  authority  to  expend  this  fond  for  the 
improvement  of  the  Hot  Springs  Reservation,  you  are  author- 
ized to  purchase  this  sewer,  which  was  constructed  in  1885-86, 
as  such  an  improvement. 

From  the  letter  of  Acting  Secretary  Muldrow,  of  October  14, 
1885,  it  appears  that  these  parties  have  no  legal  claim,  for  he 
states: 

"You  will  therefore  inform  the  city  authorities  in  writing  to 
the  effect  that  they  will  be  permitted  to  lay  the  pipe  upon  the 
reservation  front,  subject  to  your  supervision  and  direction, 
with  the  understanding,  however,  that  such  permission  is  not 
to  be  regarded  as  any  implied  promise  on  the  part  of  the  Gov- 
ernment to  make  payment  therefor." 
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This  matter  was  previously  before  the  Comptroller,  and  was 
retorned  February  13, 1895,  for  further  information. 

The  attorney  for  the  claimants  calls  especial  attention  to  the 
decisioD  rendered  by  Assistant  Comptroller  Mansnr,  December 
14, 1894  (1  Comp.  Dec.,  107),  in  the  matter  of  the  bridge  con- 
strncted  by  one  Barouett  across  a  stream  within  the  Yellow- 
stone National  Park,  but  prior  to  the  creation  of  the  park.  For 
many  years  Baronett  had  collected  tolls  from  travel  over  this 
bridge.  It  was  admitted  that  such  a  bridge  was  a  necessary 
and  proper  improvement  at  this  point,  and  the  question  sub- 
mitted to  this  office  was  whether  this  bridge  could  be  bought 
and  paid  for  from  an  appropriation  "For  the  improvement  of 
the  Yellowstone  National  Park,  to  be  expended  by  and  under 
the  direction  of  the  Secretary  of  War,"  or  whether  it  would  be 
necessary  for  the  Secretary  to  construct  a  new  bridge  and  pay 
for  the  same  out  of  this  appropriation.  Comptroller  Mansur 
said: 

'^  I  am  of  the  opinion  that  the  language  of  the  specific  appro- 
priation is  broad  enough,  fairly  construed,  to  vest  in  you  a 
discretion  to  purchase  an  improvement  already  made,  as  well 
as  to  expend  money  in  the  erection  of  an  improvement  that 
commends  itself  to  your  judgment  as  being  necessary." 

In  this  position  I  frilly  concur,  but  this  opinion  was  based 
upon  the  assumption  that  this  bridge  was  the  private  proi)erty 
of  Baronett,  and  that  he  was  accordingly  in  a  position  to  make 
a  contract  to  sell  it  to.  the  Government.  Under  the  terms  of 
the  various  acts  creating  this  Hot  Springs  Reservation  fund 
and  granting  you  authority  over  the  same,  I  have  no  doub£ 
but  that  it  would  be  within  your  power  to  purchase  an  improve- 
ment already  existing  belonging  to  private  parties,  as  well  as 
to  construct  such  improvement.  But  the  facts  in  this  case  pre- 
clude such  action,  for  it  appears  that  the  improvement  was 
made  by  the  voluntary  contributions  of  the  claimants,  and 
that  at  the  time  this  sewer  was  laid  it  was  known  by  them  to 
be  njHV)  the  Government  reservation  and  that  the  permission 
granted  them  to  lay  it  was  "  not  to  be  regarded  as  any  implied 
promise  on  the  part  of  the  Government  to  make  paymetit 
therefor."  Accordingly  the  sewer  became  a  fixture;  so 
attached  to  the  freehold  that  it  lost  its  character  of  personalty 
and  became  a  part  of  the  realty.  The  claimants  therefore  have 
no  ownership  in  this  improvement  and  have  no  right  to  remove 
it  or  otherwise  affect  it  without  the  consent  of  the  United 
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States.  They  were  granted  a  mere  licensi^  to  construct  the 
sewer  upon  this  land,  from  which  the  Oovernment  and  the 
parties  contributing  have  obtained  mutual  benefit  from  the 
use  of  the  sewer.  By  this  conversion  of  the  property  from 
personalty  to  realty  they  have  ceased  to  be  in  a  position  to  sell 
the  improvement;  hence  the  Government  can  not  enter  into 
a  contract  to  purchase  it.  The  law  is  well  settled  that  where 
one  makes  improvements  upon  realty,  with  the  x>6rmissioii  of 
the  owner,  there  is  an  implied  promise  on  the  part  of  the  owner, 
to  i)ermit  the  improvements  to  be  removed  by  the  person  mak- 
ing them;  but  this  is  subject  always  to  the  condition  that  the 
fixture  may  be  severed  from  the  freehold  without  damage  to 
the  freehold,  and  that  the  fixture  must  retain  its  essential 
characteristics  as  a  personal  chattel  and  not  become  appurte- 
nant to  the  freehold. 
In  the  case  of  Tift  v.  Martin  (68  K  Y.,  380)  it  was  stated: 

'<  It  is  well  settled  that  chattels  may  be  annexed  to  real 
estate  and  still  retain  their  character  as  personal  property. 
Of  the  various  circumstances  which  may  determine  whether 
in  any  case  this  character  is  or  is  not  retained,  the  intention 
with  which  they  are  annexed  is  one,  and  if  the  intention  is 
that  they  shall  not  by  annexation  become  a  part  of  the  free- 
hold as  a  general  rule  they  will  not.  The  limitation  to  this  is 
where  the  subject  or  mode  of  annexation  Is  such  as  that  the 
attributes  of  personalty  can  not  be  predicated  of  the  thing  in 
controversy,  as  when  the  property  could  not  be  removed  with- 
out practically  destroying  it,  or  where  it  or  part  of  it  is  essen- 
tial to  the  support  of  that  to  which  it  is  attached." 

In  Capen  v.  PecJcham  (35  Conn.,  88)  it  is  well  stated  on 
page  94 : 

"  It  is  exceedingly  difficult  to  lay  down  any  rule  of  univer- 
sal application  upon  this  subject;  but  one,  perhaps,  that  comes 
nearer  to  it  than  any  other  is  that  it  is  essential  to  constitute 
a  fixture  that  the  article  should  not  only  be  annexed  to  the 
freehold,  but  that  it  should  clearly  appear  from  an  inspection 
of  the  property  itself,  taking  into  consideration  the  character 
of  the  annexation,  the  nature  and  the  adaptation  of  the  article 
annexed  to  the  uses  and  purposes  to  which  that  part  of  the 
building  was  appropriated  at  the  time  the  annexation  was 
made,  and  the  relation  of  the  party  making  it  to  the  property, 
indicating  that  a  permanent  acquisition  to  the  freehold  was 
intended  to  be  had  by  the  annexation  of  the  article.  This 
rule  is  in  harmony  with  many  cases.  ♦  •  •  This  rule  shows 
the  reason  why  it  is  held  in  many  eases  that  it  is  essential  to 
constitute  a  fixture  that  the  annexation  should  be  so  perma- 
nently made  that  the  article  could  not  be  removed  without 
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fagory  to  the  freehold,  for  it  is  easy  to  see  that  in  a  great 
majority  of  cases  the  intention  of  the  party  to  make  a  perma- 
nent acquisition  to  the  freehold  can  only  be  shown  by  the  char- 
acter of  the  annexation."  (See  also  Ford  v.  Cobb  et  aLj  20 
N.Y.,  344-^50.) 

It  is  difficult  to  conceive  of  any  property  more  thoroughly 
afGixed  to  the  realty  than  is  a  sewer.  It  is  buried  beneath  the 
ground,  and  to  remove  it  not  only  disturbs  and  impairs  the  value 
of  the  realty,  but  destroys  the  value  of  the  removed  property 
itself.  Moreover,  it  is  apparent  from  the  circumstances  under 
which  this  improvement  was  made  that  it  was  the  intention 
of  the  parties  contributing  tor  it  that  it  should  remain  there, 
both  from  its  permanent  character  and  because  they  were 
expressly  notified  that  no  promise  on  the  part  of  the  Govern- 
ment to  repay  them  would  arise  from  the  permission  granted 
them.  I  must  therefore  advise  you  that  in  my  opinion  you 
are  uot  authorized  to  reimburse  these  parties  for  this  improve- 
meut  in  the  absence  of  any  legal  title  or  claim  on  their  part. 
Whatever  may  be  their  equitable  claims,  it  does  not  lie  within 
the  power  and  authority  of  an  executive  officer  to  recognize 
them  and  to  attempt  to  do  equity.  That  power  rests  with 
Congress,  where  these  claimants  must  look  for  reUei  if  they 
be  entitled  to  it. 

Eespectfiilly,  yours,  Edw.  A.  Bowers, 

Acting  Comptroller. 

The  Sboretart  of  the  Interior. 


DISTRIBUTION  OF  FARMERS'  BULLETINS. 

The  allotment,  from  the  Agricultural  Department  appropriation  for  the 
purchase  and  distribution  of  seeds,  of  the  sum  of  $50,000  for  the  prepa> 
ration  and  publication  of  farmers'  bulletins  is  intended  to  cover  all 
expenses  connected  with  such  bulletins,  including  their  distribution 
in  the  manner  therein  provided,  and  no  more  than  $50,000  of  the 
appropriation  can  be  used  for  that  poipoee. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

September  18, 1895. 
Sir  :  I  am  in  receipt  of  your  letter  of.  the  16th  instant  in 
reference  to  the  use  of  the  appropriation  "  Purchase  and  dis- 
tribution of  valuable  seeds,  1896.''    Said  appropriation  is  found 
in  the  act  making  appropriation  for  the  Department  of  Agri- 
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calture,  approved  March  2, 189d  (28  Btat.,  733),  and  is,  in  paMrt, 
as  follows: 

^'Division  of  Seeds:  Purchase  and  distribution  of  valuable 
seeds,  and  for  the  printing,  publication,  and  distribution  of 
farmers'  bulletins :  For  the  purchase,  propagation,  and  distri- 
bution, as  required  by  law,  of  valuable  seeds,  •  •  •  one 
hundred  and  eighty  thousand  dollars." 

After  providing  the  manner  in  which  seeds  shall  be  distrib- 
uted among  the  Members  of  Congress,  there  is  the  following 
clause: 

"  And  the  Secretary  of  Agriculture  may  use  not  to  exceed 
fifty  thousand  dollars  of  the  amount  herein  appropriated  for 
the  preparation,  printing,  and  publishing  of  farmers'  bulletins, 
which  shall  be  adapted  to  the  interests  of  the  people  of  different 
sections  of  the  counjbry,  an  equal  proportion  of  two-thirds  of 
which  shajl  be  supplied  to  Senators,  Eepresentatives,  and  Dele- 
gates in  Congress  for  distribution  among  their  constituents  as 
seeds  are  distributed :  Provided,  That  the  Secretary  of  Agri- 
culture shall  notify  Senators  and  Representatives  of  the  char- 
acter and  number  of  each  bulletin  and  each  other  publication 
of  the  Department  of  Agriculture  (not  sending  to  the  folding 
room  of  the  Senate  and  House)  to  which  each  Senator  and  Rep- 
resentative may  be  entitled  for  distribution  on  the  basis  herein 
provided  for  the  distribution  of  bulletins." 

You  ask  whether,  in  view  of  the  fact  that  none  of  the  $50,000 
appropriated  for  farmers'  bulletins  is  provided  for  distribution, 
you  will  be  authorized  in  using  such  part  as  may  be  necessary 
of  the  total  sum  of  $180,000  in  distributing  the  bulletins, 
retaining  the  $50,000  for  the  expenses  of  preparation,  printing, 
and  publishing.  You  state  that  the  work  incident  to  the  dis- 
tribution of  the  large  issue  of  these  buUetins  is  great,  involv- 
ing the  handling  of  each  copy  separately,  placing  it  in  an 
envelope,  and,  when  addresses  are  furnished  by  Congressmen, 
the  labor  of  addressing  the  envelopes. 

^  While  the  clause  authorizing  you  to  use  $50,000  in  the 
"preparation,  printing,  and  publishing  of  farmers'  bulletins" 
docs  not  specifi(!iilly  provide  that  all  the  expenses  connected 
with  the  issue  of  such  publications,  including  the  distribution, 
shall  be  paid  from  that  fund,  the  heading  of  the  appro[Nriation 
is  '"For  the  printing,  publication,  and  distribution  of  farmers' 
bulletins,"  and  1  am  clearly  of  the  opinion  that  it  was  the 
intention  of  Congress  that  all  expenses  iucun*ed  by  your 
Department  in  connection  with  the  issue  and  circulation  of 
the  farmers'  bulletins  should  be  paid  from  the  fund  of  $50,000 
set  apart  for  that  purpose. 
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It  is  required  that  the  bulletins  shall  be  supplied  to  Members 
of  Congress  for  distribution  among  their  constituents  as  seeds 
are  distributed,  and  it  is  provided  that  seeds  shall  be  '*  directed 
and  mailed  by  the  Department  upon  their  request.^'  To 
"supply*'  the  bulletins  to  Members  of  Congress  would  seem 
to  require  that  they  be  '^directed  and  mailed"  as  seeds  are, 
wbea  so  requested. 

I  have  the  honor,  therefore,  to  advise  you  that  of  the  appro- 
priation <^  Purchase  and  distribution  of  valuable  seeds,  1896," 
not  more  than  $50,000  can  be  used  for  all  expenses  incurred 
in  the  preparation,  printing,  publishing,  and  distribution  of 
£uiners'  bulletins. 

Respectfully,  yours,  Edw.  A.  Bowers, 

Acting  Oor,iptroller, 

The  Sbcretaby  op  Aobigultube. 


DISCRETION  OF  THE  HEAD  OF  A  DEPARTMENT 
IN  THE  EMPLOYMENT  OF  THE  CLERKS  PRO- 
VIDED BY  LAW  FOR  HIS  DEPARTMENT. 

The  head  of  a  Department  may  assign  the  clerks  and  employees  provided 
by  law  for  his  Department  to  snch  work  therein  as,  in  his  discretion, 
he  may  deem  proper. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

September  20 j  1895. 

SiB:  I  am  in  receipt  of  your  letter  of  this  date  referring  tx) 
my  decision  of  the  18th  instant  [antej  p.  171)  constming  that 
portion  of  the  act  of  March  2, 1895,  providing  for  the  prepara- 
tion, printing,  and  publishing  of  farmers'  bulletins.  You  ask 
whether  the  statutory  roll  of  employees  in  the  seed  division  of 
your  Department  may  be  employed  in  ^*  mailing  and  directing 
farmers'  bulletins,''  and  whether  the  chief  of  that  division 
may  be  legally  retained  and  so  employ^. 

The  appropriation  contained  in  the  act  of  March  2, 1895,  for 
salaries  of  the  Department  of  Agriculture,  provides  for  a  chief 
and  certain  clerks  and  employees  of  the  division  of  seeds 
daring  the  present  fiscal  year,  a  sufficient  sum  being  appro- 
priated to  pay  their  salaries  until  June  30, 1896.  Under  this 
appropriation  the  appointment  and  retention  of  this  chief  and 
these  clerks  and  employees  is  authorized  for  the  current  fiscal 
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year  and  the  method  of  their  employment  rests  wholly  within 
your  executive  discretion. 

Bespectfully,  yoors,  Bdw.  A.  Bowebs, 

Acting  Oon^troUer. 

The  SBCBETABY  op  AaBIOULTUBB. 


IK  EB  CLAIM  OF  WILLIAM  X.  SMITH  FOR  UNLIQUl- 
DATED  DAMAGES. 

The  aocoanting  officers  of  the  Treasury  have  no  Jariediotioii  to  settle 
claims  for  unliquidated  damages  arising  from  the  torts  of  the  agents 
of  the  Government. 

Tbbasubt  Dbpabtment, 
Office  op  Oomptbolusb  op  the  Tbbasuby, 

September  21^  1895. 
The  claimant  is  the  owner  of  a  fruit  and  vegetable  ranch, 
situated  on  the  Upper  Columbia  Biver,  and  alleges  that  dur- 
ing the  blasting  of  the  United  States  Engineer  Corps  in  con- 
ducting the  work  of  improvement  on  that  river,  his  fruit  trees 
and  vegetables,  as  well  as  the  soil,  were  injured  by  the  rocks 
thrown  thereon.  The  Auditor  for  the  War  Department  held 
that— 

^^The  claim  is  manifestly  one  for  unliquidated  damages,  and 
of  such  claims  it  has  always  been  held  the  accounting  officers 
of  the  Treasury  can  not  take  jurisdiction.  This  claim  is  con- 
sequently dismissed,  as  this  office  has  no  power  to  adjudi- 
cate it." 

The  accounting  officers  of  the  Treasury  have  jurisdiction  to 
settle  claims  based  on  a  contract  with  the  Oovernment,  either 
express  or  implied,  where  it  is  possible  to  ascertain,  either  from 
the  terms  of  the  contract  or  from  extraneous  proof,  the  justice 
of  the  claim  and  the  correctness  of  the  amount;  but  they  can 
not  take  cognizance  of  claims  for  unliquidated  damages  aris- 
ing from  tort  or  breach  of  contract.  This  has  been  repeatedly 
held  by  the  Court  of  Claims  and  in  opinions  of  the  Attorneys- 
General.  {McKee^s  Case,  12  C.  Cls.  R.,  556;  Dennis  v.  United 
States,  20  C.  Cls.  R.,  119;  14  Opin,  A.  G.,  24.) 

In  this  case  no  contract  relation  has  existed  at  any  time 
between  the  United  States  and  the  claimant.  The  damages, 
if  any,  resulted  from  the  tortious  action  of  the  agent  of  the 
United  States  engaged  in  the  blasting,  and  the  claim  is  there- 
fore one  for  unliquidated  damages  arising  on  a  tort.    As  such 
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the  accounting  officers  have  no  jarisdiction  to  entertain  it,  and 
I  accordingly  affirm  the  action  of  the  Auditor  in  rejecting  the 

™'  Edw.  a.  Bowers, 

Acting  Oan^troller. 


HIBE  OF  QUARTERS  FOR  ENLISTED  MEN  OF  THE 
MARINE  CORPS. 

There  is  no  provision  of  law  authorizing  the  hire  of  quarters  for  enlisted 
men  of  the  Marine  Corps,  excepting  certain  men  specially  named  in 
the  annual  appropriation  acts,  and  the  renting  of  quarters  for  other 
men  prior  to  an  appropriation  therefor  by  Congress  is  prohibited  by 
the  act  of  June  22, 1874. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

September  23^  1895. 
Sir  :  I  am  in  receipt  of  your  letter  of  the  17th  instant  inclos- 
ing a  communication  addressed  to  the  quartermaster  of  the 
IlDited  States  Marine  Corps  by  Capt.  Paul  St.  C.  Murphy,  com- 
manding Marine  Barracks,  Washington,  D.  C,  in  which  it  is 
requested,  in  view  of  the  decision  of  the  Auditor  for  the  Navy 
Department  fixing  the  status  of  the  leader  of  the  Marine  Band 
as  that  of  principal  musician,  entitling  him  to  one  room  as 
quarters,  and  there  being  no  room  available  at  said  post,  that 
authority  be  granted  to  hire  quarters  elsewhere.    You  ask : 

First.  Is  the  quartermaster  justified  under  the  circumstances 
to  authorize  the  hire  of  quarters  (one  room)  for  the  principal 
musician  of  the  Corps? 

Second.  What  should  be  the  amount  paid  for  such  hire  of 
quarters! 

Tliird.  To  what  particular  appropriation  may  such  expense 
be  properly  charg^f 

In  reply  I  have  to  advise  you  that  there  is  no  statutory 
authority  for  the  hiring  of  quarters  for  enlisted  men  of  the 
Marine  Corps  to  which  class  the  principal  musician  of  the 
Corps  belongs,  and  that  there  is  no  appropriation  to  which 
such  expense  is  properly  chargeable. 

The  act  of  March  2,  1895  (28  Stat.,  840),  making  appropria- 
tion for  the  Marine  Corps,  makes  appropriation  for  the  hiring 
of  quarters  for  officers  serving  with  troops  where  there  are  no 
public  quarters  belonging  to  the  United  States,  or  where  there 
are  not  sufficient  quarters  possessed  by  the  United  States  to 
accommodate  them,  and  also  provides  for  hiring  quarters  for 
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oertaiii  specified  enlisted  men  of  the  Marine  Corps,  of  whom 
the  principal  musician  is  not  one.  No  other  provision  is  made 
for  hiring  quarters  for  the  Marine  Corps.  Moreover,  the  act 
of  June  22, 1874  (18  Stat.,  144),  provides— 

<^  Hereafter  no  contract  shall  be  made  for  the  rent  of  any 
building,  or  part  of  any  building,  in  Washington,  not  now  in 
use  by  the  Government,  to  be  used  for  the  purposes  of  the 
Government  until  an  appropriation  therefor  shall  have  been 
made  in  terms  by  Congress.'' 

It  will  thus  be  seen  that  the  hiring  of  quarters  for  the 
principal  musician  is  unauthorized  and  forbidden,  and  this 
conclusion  precludes  the  necessity  of  inquiring  into  the  mat- 
ters suggested  by  your  other  questions. 
Respectftilly,  yours, 

Edw.  a.  Bowbbs, 
Acting  Comptroller. 
The  Secretary  of  the  Navy. 


PAYMENT  OF  TEMPORABY  EMPLOYEES  OF  THE 
FIELD  FORCE  OF  THE  COAST  SURVEY  WHEN 
SICK. 

Under  the  authority  of  the  Saperintendent  of  the  Coaet  and  Geodetic  Sur- 
vey to  employ  and  fix  the  pay  and  subsistence  allowance  of  temporaiy 
employees  of  the  field  force,  he  may  pay  a  ''hand"  employed  at  a 
monthly  salary  and  retained  on  the  roll  during  a  short  sickness,  his 
full  month's  salary  and  commutation,  although  he  was  not  able  to 
render  service  for  the  period  covered  by  his  sickness. 

Treasury  Dbpartitent, 
Oppioe  op  Comptroller  of  the  Treasury, 

S^tember  23^  1895. 

Sir:  I  am  iu  receipt  of  your  letter  of  the  11th  instant  sub- 
mitting a  voucher  for  the  payment  of  certain  members  of  the 
field  force  employed  by  Assistant  Winston  in  the  work  apon 
which  he  is  engaged.  It  appears  from  the  papers  that  F.  G.  S. 
Harter  and  J.  K.  Chase,  employed  as  ^'hands''  at  the  rate  of 
$25  x>er  month,  with  an  allowance  of  $1  j^t  day  for  subsistence, 
were  sick  and  unable  to  perform  their  duties  for  several  days 
during  the  month  of  July,  ISdo,  and  you  ask  whether  you  are 
authorized  under  the  law  to  pay  them  their  full  salaries  and 
subsistence  allowance  for  that  month. 

Paragraph  56  of  the  Regulations  of  the  Coast  and  G^eodetic 
Survey  provides  that  chiefs  of  parties  may  employ  the  neoes- 
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sarj  recorders,  foremen,  rodmen,  laborers,  etc.,  in  such  num- 
bers and  at  such  rates  of  compensation  as  may  be  approved 
by  the  Superintendent.  Paragraph  59  provides  that  such 
employees  may  be  allowed  either  actual  subsistence  or  com- 
matation  therefor,  in  the  discretion  of  the  Superintendent,  not 
exceeding  $1.50  per  day. 

In  my  opinion  there  is  nothing  in  the  law,  nor  in  the  regula- 
tions governing  the  Survey,  which  will  prohibit  the  Superin- 
tendent from  authorizing  the  payment  of  the  voucher  above 
referred  to.  When  an  assistant  has,  under  authority  from  the 
Snperintendent,  employed  the  necessary  hands  to  carry  out 
the  work  he  has  in  charge  and  has  agreed  to  pay  them  a 
monthly  compensation  with  an  allowance  for  subsistence,  they 
are  entitled  to  such  pay  and  allowance  during  the  entire  month 
unless  sooner  discharged.  Whether  it  is  for  the  best  interests 
of  the  service  to  retain  an  employee  during  a  brief  period  of 
sickness  while  on  duty  in  the  field,  or  to  immediately  discharge 
him,  is  a  question  for  the  determination  of  the  Superintendent 
in  the  exercise  of  his  supervisory  direction  of  the  field  work 
of  the  Survey. 

You  are  therefore  authorized  to  pay  the  monthly  salary  and 
allowances  of  said  employees,  without  deduction  on  account  of 
temporary  sickness,  if  so  instructed  by  the  Superintendent. 
Besx)ectfally,  yours 

Edw.  a.  Bowebs, 

Mr.  R.  J.  Geippin,  Acting  Comptroller. 

Disbursing  Agentj  Coast  and  Geodetic  Survey, 


TEAYBLING  EXPENSES  OF  THE  HYDROGRAPHIO 
INSPECTOR  OF  THE  COAST  AND  GEODETIC  SCJR- 
VEY. 

The  hydrographic  inspeotor  of  the  Coast  and  Geodetic  Survey  is  an  offloer 
of  the  Navy  detailed  for  that  duty,  and  his  expenses  when  traveling 
on  any  business  of  the  Survey  are  payable  only  from  the  appropria- 
tions for  field  expenses  of  the  Survey  under  the  provision  for  ''travel- 
ing expenses  of  officers  and  men  of  the  Navy  on  duty. '' 

Treasury  Department, 
Opficb  op  Comptroller  of  the  Treasury, 

September  23,  1895. 
SiB:  I  am  iti  receipt,  by  your  reference  for  my  decision,  of 
the  letter  of  the  6th  instant  from  the  Superintendent  of  the 
11268— VOL  2 12 
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Coast  and  Geodetic  Survey  in  reference  to  the  traveling 
esx)enses  of  the  hydrographic  inspector  of  the  Survey.  He 
presents  the  question  in  the  following  language - 

^<For  many  years  an  item  of  appropriation  has  been  con- 
tained in  the  bUl  for  the  Coast  and  Geodetic  Survey  as  follows: 
^For  traveling  expenses  of  officers  and  men  of  the  Navy  on 
duty,  and  for  any  special  surveys  that  may  be  required  by  the 
Light-House  Board  or  other  proper  authority,  and  contingent 
expenses  incident  thereto,  three  thousand  dollars.' 

''  Formerly  officers  of  the  Navy  detailed  for  the  Survey  and 
traveling  under  orders  to  join  a  party  in  the  field  were  paid 
their  expenses  from  the  field  appropriation  under  which  they 
were  employed,  but  about  ten  years  ago  it  was  decided  that 
all  such  travel  must  be  paid  from  the  appropriation  quoted. 

^^The  hydrographic  inspector  is  a  naval  officer  stationed  in 
this  office  and,  under  my  direction,  has  charge  of  the  Navy 
personnel,  but  his  duties  are  of  such  a  character  that  he  is 
employed  largely  in  a  civil  capacity«  He  is  the  technical  expert 
in  repairing  all  the  vessels,  both  hull  and  machinery,  and  has 
occasion  to  visit  various  i)oints  where  repairs  are  made,  to 
make  contracts,  inspect  the  work,  etc.,  and  he  also  acts  largely 
in 'a  civil  capacity  in  the  office;  in  fact,  is  on  a  basis  similar  to 
that  of  a  chief  of  bureau  of  the  Navy  Department,  a  position 
occupied  by  a  naval  officer  but  largely  regarded  as  a  civil 
office. 

'*I  beg,  therefore,  to  request  that  I  be  informed  whether  the 
hydrographicinspector,  when  travelingunderorders  as  the  tech- 
nical expert  of  this  office  on  duty  in  connection  with  the  repairs 
of  the  vessels  of  the  Survey,  may  have  his  traveling  expenses 
paid  from  the  appropriation  ^For  repairs  and  maintenance  of 
the  complement  of  vessels  used  in  the  Coast  and  Geodetic 
Survey,'  etc.'' 

In  reply  to  the  question  thus  presented,  I  have  the  honor  to 
advise  you  that,  in  my  opinion,  the  traveling  expenses  of  the 
hydrographic  inspector  are  properly  payable  only  fh>m  ihe 
appropriation  specifically  made  ^^for  traveling  expenses  of 
officers  and  men  of  the  Navy  on  duty.''  He  is  an  officer  of  the 
Navy  detailed  for  duty  with  the  Survey.  So  far  as  the  pay- 
ment of  his  traveling  expenses  is  concerned,  in  view  of  the 
language  of  the  appropriation  just  quoted,  the  particular  work 
of  the  Survey  upon  which  he  may  from  time  to  time  be  engaged, 
whether  superintending  the  repairs  of  vessels,  or  duty  in  the 
office,  is  immaterial.  Were  there  no  appropriation  made  espe- 
cially for  the  expenses  of  officers  and  men  of  the  Navy,  their 
expenses  would,  no  doubt,  be  properly  payable  from  the  appro- 
priation made  for  the  work  upon  which  they  were  respectively 
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engaged,  but  the  rule  has  been  long  established  in  the  accoant- 
ing  ofQces  that  where  there  is  a  specific  appropriation  for  a 
particular  object  that  appropriation  is  exclusive,  although 
there  may  be  another  appropriation  which  would,  but  for  the 
existence  of  the  special  appropriation,  be  available  for  the 
purpose. 

But  if  there  were  any  doubt  upon  the  subject  the  fact  that 
this  construction,  limiting  the  payment  of  the  expenses  of 
navy  officers  and  men  to  the  appropriation  expressly  made  for 
that  purpose,  has  been  followed  for  many  years,  would  be  suf- 
ficient to  require  that  it  be  followed  until  further  legislation  on 
the  subject  is  passed  by  Congress,  unless  it  should  apx)ear  that 
the  prevailing  construction  was  clearly  wrong. 

The  Superintendents  question  must,  therefore,  be  answered 
in  the  negative. 

Besi)ectfully,  yours,  Edw.  A.  Bowers, 

Acting  Comptroller. 

The  Secbetabt  of  the  Treasury. 


IN  RE  CLAIM  OF  E.  B.  TOWNSEND  FOB  DEMURRAGE. 

The  accounting;  officers  have  joriadiction  to  settle  claims  for  compensation 
in  the  nature  of  demurrage  where  there  is  no  express  aji^reement,  as 
well  as  in  cases  of  demurrage  proper  where  the  liability  arises  ex 
contractu. 

In  the  absence  of  an  express  agreement  to  pay  demurrage  the  United 
States  are  liable  therefor  as  upon  an  implied  contract,  the  amount  to 
be  ascertained  in  accordance  with  the  custom  of  the  port  where  the 
liability  arises. 

Tbeasury  Department, 
Office  of  Comptrolleb  of  the  Treasury, 

September  24^  1895. 
The  claimant  appeals  from  the  decision  of  the  Auditor  for 
the  Navy  Department,  allowing  in  part,  only,  his  claim  tor 
demurrage  for  the  detention  of  the  barge  Moonbeam  while 
discharging  coal  on  the  XJ.  S.  S.  Wabash  and  Passaic  in  accord- 
ance with  the  tetms  of  his  contract  No.  1088,  of  September  7, 
1894,  and  as  x>er  the  terms  of  a  bill  of  lading  and  the  custom 
of  the  port  of  Boston.  The  amount  claimed  is  for  eight  days, 
at  $35.64  per  day,  or  a  total  of  $285.12.  The  Auditor  has 
allowed  the  sum  of  980,  or  at  the  rate  of  920  a  day  for  four 
days. 
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The  bill  of  lading,  among  other  things,  provides: 

<<And  twenty-foor  hours  after  the  arrival  at  the  above-named 
-  port  and  notice  thereof  to  the  consignee  named,  there  shall  be 
allowed  for  receiving  said  cargo  at  the  rate  of  one  day,  San- 
days  and  legal  holidays  excepted,  for  every  one  hundred  and 
fifty  tons  thereof;  after  which  the  cargo,  consignee,  or  assignee 
shall  pay  demurrage  at  the  rate  of  six  cents  per  ton  a  day, 
Sundays  and  legal  holidays  not  excepted,  upon  the  full  amount 
of  cargo,  as  per  this  bill  of  lading,  for  each  and  every  day's 
detention,  and  pro  rata  for  parts  and  portions  of  a  day,  beyond 
the  days  above  specified  until  the  cargo  is  fully  discharged ; 
which  freight  and  demurrage  shall  constitute  a  lien  upon  said 
cargo." 

From  the  letter  of  T.  J.  Winsor,  corroborated  by  that  of  Pay 
Inspector  George  A.  Lyon,  in  charge  of  the  Navy  pay  office  at 
Boston,  it  appears  that  this  demurrage  clause  states  the  custom 
of  the  port  of  Boston,  which  includes  the  United  States  navy- 
yard  there,  and  that  vessel  owners  would  expect  to  collect 
demurrage  in  accordance  therewith,  whether  printed  in  the 
bill  of  lading  or  not.  The  Paymaster-General  of  the  United 
States  Navy,  by  letter  of  March  7, 1895,  to  the  Auditor,  reports 
the  following  indorsement  of  the  commanding  officer  of  the 
Wabashy  concurred  in  by  the  commandant  of  the  yard : 

'*  Respectfully  returned  with  the  report  that  in  my  opinion 
there  were  facilities  on  the  Moonbeam  for  discharging  150  tons 
of  coal  per  day." 

The  (question  as  to  the  jurisdiction  of  the  accounting  officers 
in  the  settlement  of  claims  for  demurrage  is  no  longer  an  open 
one,  although  in  cases  where  the  contract  does  not  specifically 
provide  the  rate  of  payment  for  demurrage  it  might  not  be 
unreasonable  to  regard  the  claim  for  the  detention  of  a  vessel 
as  one  for  unliquidated  damages  arising  from  the  breach  of  an 
implied  contract  ( Wordin  v.  Bemis^  32  Conn.,  268-273);  yet,  in 
view  <if  the  decisions  of  the  Second  Comptroller's  Office  as 
early  as  1848,  the  opinion  of  Attorney  General  Cushing  (6 
Opin.  A.  G.,  285),  and  decisions  of  the  Supreme  Court,  it  is 
clear  that  the  accounting  officers  properly  have  jurisdiction  in 
cases  of  claims  for  compensation  in  the  nature  of  demurrage 
where  there  is  no  express  agreement  to  pay  demurrage,  as  well 
as  in  cases  of  demurrage  in  the  strict  sense  of  the  term,  to 
wit,  when  it  arises  ex  contrnctu.  The  Supreme  Court  has  held 
that  demurrage  may  arise  either  as  a  matter  of  contract  or 
not,  as  demurrage  is  merely  an  allowapce  for  the  delay  or 
detention  of  a  vessel  for  which  a  fair  compensation  is  to  be 
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allowed  and  nieasared  as  in  cases  ex  delicto;  that  no  fairer  role 
cau  be  adopted  than  that  which  foands  itself  apon  mercantile 
nsage  and  fixes  the  recompense  upon  all  the  circumstances 
attending  the  earnings  and  expenditures  in  similar  circum- 
stances. ( The  Apollon,  9  Wheat.,  362-377  j  Clandaniel  v.  Tuck- 
emMn^  17  Barber,  184.)  In  cases,  however,  where  the  contract 
is  silent  on  the  subject  of  demurrage  the  burden  is  on  the 
libellant  to  show  some  negligence  in  the  consignee  or  that  the 
castomary  period  was  exceeded,  said  customary  peiiod  being 
impliedly  a  part  of  the  contract.  {Biley  v,  A  Cargo  of  Iron 
Pipes,  40  Fed.  Bep.,  605.) 

From  the  papers  submitted  in  this  case  the  claimant  has 
shown  that  the  usage  of  the  port  of  Boston  is  to  charge  6  cents 
per  ton  on  the  amount  of  tonnage  for  each  day's  detention 
beyond  the  lay  days.  He  has  also  shown  that  his  vessel,  by 
the  admission  of  the  naval  officers,  was  capable  of  discharging 
150  tons  x>er  day.  He  did  not  discharge  this  amount,  both 
because  of  the  insufficient  number  of  men  upon  the  United 
States  vessels  to  be  coaled  and  because  of  the  bad  weather, 
Captain  Eantz,  commanding  the  Wabaahj  stating: 

^<A9  the  coal  was  bituminous  and  was  to  remain  a  long  time 
in  the  bunkers,  •  *  •  I  did  not  deem  it  safe  to  take  it  on 
board  in  wet  weather.'' 

Foar  days  and  thirty-five  minutes  time  was  lost  on  account 
of  the  stormy  weather,  and  the  balance  of  the  eight  days 
claimed  on  account  of  the  insufficient  force  of  men  handling 
the  coal  on  the  United  States  vessels.  There  is  nothing  in  the 
contract  providing  that  the  coal  should  not  be  delivered  during 
stormy  weather,  and  certainly  the  claimant  was  not  respon- 
sible for  the  insufficient  number  of  men  on  the  United  States 
vessels. 

I  am  unable  to  see  any  reason  for  allowing  $20  per  day  as 
demurrage,  as  the  Auditor  has  done  in  this  case.  The  claim- 
ant, if  entitled  to  any  demurrage  at  all,  has  a  good  claim  for 
the  sum  determinable  in  accordance  with  his  bill  of  lading  and 
the  custom  of  the  i)ort.  As  it  clearly  appears,  both  by  the 
bill  of  lading  and  by  the  custom  of  the  port,  that  the  claimant 
is  entitled  to  the  amount  claimed  by  him,  to  wit,  $35.64  per 
day,  I  must  reverse  the  decision  of  the  Auditor  and  have 
allowed  claimant  this  amount  for  the  eight  days  of  detention 
shown  by  him  to  have  been  occasioned  by  no  fault  or  negli- 
gence on  his  part.  Edw.  a.  Bowers, 

Acting  Comptroller. 
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IK  BE  CLAIM  OF  J.  N.  KNOWLBS  FOE  DEMUERAGB. 

The  head  of  an^£xecutive  Department  may,  when  not  prejodicial  to  the 
inttireste  of  the  Government,  or  for  its  benefit,  alter  or  modify  the  terms 
of  a  contract  made  under  his  direction,  but  his  Bubordinates  may  not 
take  such  action  without  express  authority  from  him. 

The  terms  of  a  written  contract  are  not  varied  by  the  clerical  error  of  a 
subordinate  officer  of  the.  Navy  Department  so  as  to  entitle  a  oon- 
tractor,  who  did  nut  insist  upon  his  rights  under  the  contract,  to  com- 
ixMisation  in  tlio  nature  of  demurrage  for  delay  caused  by  the  error. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasttry, 

September  27^  1895. 
This  is  an  appeal  from  the  decision  of  the  Auditor  for  the 
Navy  Department  disallowing  a  claim  for  four  days'  demur- 
rage, at  $100  per  day,  while  discharging  coal  from  the  steamer 
America  at  iSitka,  Alaska,  in  accordance  with  the  agreement 
of  March  8, 1894,  made  with  the  United  States  Navy  pay  ofiS^ce 
at  San  Francisco  by  direction  of  the  Navy  Department.  The 
Auditor,  on  February  26. 1895,  disallowed  this  claim  upon  the 
ibllowiiig  grounds: 

"It  is  shown  by  a  letter  from  the  Pajrmaster-General,  here- 
with filed,  that  the  change  in  date  was  not  intended  as  a  formal 
modification  of  the  terms  of  the  contract,  and  that  it  was  not 
in  the  interest  of  the  Government  and  it  does  not  apx>ear  that 
the  Government  in  any  way  profited  thereby.'^ 

By  the  terms  of  his  contract  he  agreed  to  furnish — 

"Three  thousand  tons  best  Oomox  coal  in  Sitka  Harbor, 
deliverable  from  the  ship's  tackles  as  desired,  at  the  rate  while 
discharging  of  not  less  than  two  hundred  tons  per  day,  if 
required,  the  co.al  to  be  ready  for  delivery  to  naval  vessels  in 
that  i)ort  by  the  first  of  May,  1894.  In  case  the  whole  cargo 
shall  have  not  been  delivered  directly  to  the  naval  vessels  by 
the  25th  May,  1894,  the  I'emainder  shaU  be  delivered  on  the  (Gov- 
ernment's wharf  at  Sitka,  under  the  direction  of  the  senior 
naval  officer  at  that  port  at  the  rate  of  not  less  than  two  hun- 
dred tons  per  day." 

This  contract  was  signed  by  Knowles,  and  he  was  provided 
with  a  copy  of  it.  In  a  letter  from  the  Bureau  of  Equipment 
to  the  commanding  officer  of  the  U.  S.  S.  Pinta^  at  Sitka, 
Alaska,  under  date  of  April  18, 1894,  in  reference  to  this  con- 
tract it  was  stated  that — 

"  In  case  the  whole  cargo  of  3,000  tons  shall  have  been  not 
delivered  to  the  naval  vessels  by  the  5th  of  June^  1894,  the 
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remainder  shall  be  delivered  on  the  Governmeut's  wharf  at 
Sitka  under  the  direction  of  the  senior  naval  officer  at  that 
port,  at  the  rate  of  not  less  than  200  tons  per  day.^ 

It  will  be  observed  that  this  letter  varies  the  date  upon 
which  the  claimant  might  discharge  whatever  coal  was  left  on 
bis  vessel,  the  America^  upon  the  wharf  at  Sitka  from  May  25 
to  June  5.  The  facilities  on  board  the  Amerioa  are  shown  to 
have  been  wholly  inadequate  for  discharging  200  tons  per  day, 
the  amount  called  for  by  the  contract,  the  average  for  the 
entire  time  having  been  but  110  tons  a  day,  although  "  every 
facility  was  afforded  the  captain  of  the  America  for  discharg- 
ing the  coal "  according  to  the  contract,  by  the  naval  author- 
ities.  During  the  period  between  May  25  and  June  5,  inclu- 
sive (eleven  days),  466  tons  of  coal  were  in  fact  delivered 
from  the  America  to  United  States  vessels,  which  saved  her  a 
little  over  four  days  of  time  that  would  have  been  required  to 
deliver  this  amount  at  the  wharf,  basing  this  calculation  upon 
the  average  delivery  per  day,  110  tons.  During  this  time,  also, 
two  Sundays  and  one  holiday  int^ervened.  Deducting  these 
seven  days  from  the  eleven  days  of  the  alleged  change  of  con- 
tract, the  claimant  accx)rdingly  asks  for  demurrage  for  four 
days  at  the  rate  of  $100  per  day,  as  being  the  customary  rate 
on  a  vessel  of  the  tonnage  of  the  America  in  accordance  with 
the  commercial  usage  of  that  coast.  This  claim  the  naval 
authorities  have  approved  for  settlement  by  the  accounting 
officers  of  the  Treasury. 

As  stated  in  my  decision  of  September  24,  1895,  ante,  p.  179, 
concerning  demurrage  in  the  case  of  E.  B.  Townsend,  the  juris- 
diction of  the  accounting  officers  to  pass  upon  claims  for  com- 
pcLsation  in  the  nature  of  demurrage  arising  out  of  an  implied 
contract  is  clear,  as  well  as  in  cases  of  demurrage  proper,  e.  g., 
those  arising  ex  contractu.  When,  however,  the  contract  is  silent 
on  the  subject  of  demurrage  the  claimant  must  show  negligence 
on  the  part  of  the  consignee  or  that  the  consignee  exceeded 
the  customary  period  without  fault  on  the  claimant's  part. 
(Riley  v.  A  Cargo  of  Iron  PipeSj  40  Fed.  Rep.,  605.)  In  this  case 
it  is  shown  that  the  America  had  not  the  facilities  for  dis- 
charging the  amount  of  coal  per  day  called  for  by  the  contract; 
that,  in  fact,  she  did  not  complete  her  delivery  upon  the  wharf 
until  June  29,  so  that  upon  that  ground  the  claimant's  right  to 
recover  demurrage  may  well  be  questioned. 

But  we  ne<)d  not  investigate  this  branch  of  the  case  further. 
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as  by  the  terms  of  the  coDtract,  of  which  claimant  and  his 
agent  had  fall  knowledge,  he  had  the  right,  after  May  25,  to 
deliver  his  coal  upon  the  wharf.  The  fact  that  in  the  letter  to 
the  naval  officer  at  Sitka  the  date  was  changed  to  June  5  can 
not  be  held  to  vary  the  express  terms  of  his  contract.  It 
appears  by  letter  of  the  Paymaster-Oeneral,  United  States 
Navy,  of  February  23,  1895,  that  the  Bureau  of  Equipment 
returned  the  following  indorsement: 

^^  There  was  no  change  in  the  date  of  the  contract.  A  letter 
was  written  by  the  Bureau  of  Equipment  to  the  senior  naval 
officer  at  Sitka  giving  him  the  conditions  of  the  contract,  and 
by  an  error  the  date  June  5  was  mentioned  instead  of  May  25. 
*  *  *  So  far  as  the  action  of  this  Bureau  has  any  bearing 
on  the  case  it  is  the  result  of  the  accidental  clerical  error  men- 
tioned." 

The  Paymaster-General  further  states: 

<^  It  will  be  observed  that  the  change  in  date  was  not  in- 
tended as  a  formal  modification  of  the  terms  of  the  contract, 
which  change  was  not  in  the  interest  of  the  Oovemment,  but 
owing  to  which  the  vessel  was  detained  at  Sitka  so  many  days 
longer." 

The  power  vested  in  the  head  of  an  Executive  Department 
to  make  contracts  for  work  or  materials  does  not  imply  the 
power  to  rescind  or  alter  such  contracts  when  made  (9  Opin.  A. 
G.,  80)  unless  the  change  is  for  the  benefit  of  the  Government 
(15  Opin.  A.  G.,  481 ;  18  Opin.  A.  G.,  101).  Moreover,  it  is  the 
duty  of  all  persons  entering  into  contracts  with  the  United 
States  to  scrupulously  inquire  into  the  authority  of  the  agent 
to  make  the  contract  in  contemplation,  as  the  rules  in  resx>ect 
to  the  acts  and  declarations  of  public  agents  differ  from  those 
which  ordinarily  govern  in  the  case  of  mere  private  agents. 

^'Principals  in  the  latter  category  are  in  many  cases  bonnd 
by  the  acts  and  declarations  of  their  agents  even  where  the  act 
or  declaration  was  done  or  made  without  any  authority,  if  it 
appear  that  the  act  was  done  or  the  declaration  was  made  by 
the  agent  in  the  course  of  his  regular  employment;  but  the 
Government  or  public  authority  is  not  bound  in  such  a  case, 
ufiless  it  manifestly  appears  that  the  agent  was  acting  within 
the  scope  of  his  authority,  or  that  he  has  been  held  out  as 
having  authority  to  do  the  act  or  make  the  declaration  for  or 
on  behalf  of  the  public  authority.^  {Hawkins  v.  United  StateSy 
96  U.  S.,  689, 691.    Lee  v.  Munroe,  7  Cranch,  366.) 

This  rule  seems  especially  applic<able  where  a  subordinate 
attempts  to  vary  the  terms  of  a  contract  already  made.  While 
it  has  been  decided  that  the  head  of  an  Executive  Department 
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may  vary  the  terms  of  the  contract  where  the  interests  of  the 
Government  will  not  be  prejudiced,  certainly  none  of  liis  sub- 
ordinates have  power  to  modify  a  contract  made  under  his 
direction  without  express  authority  so  to  do. 

In  this  case  the  so  called  variation  of  the  contract  arose 
througL  mere  inadvertence,  being  a  clerical  error.  Knowles 
might  have  properly  insisted  upon  delivering  his  coal  on  the 
wharf  after  May  25,  and  he  can  not  sustain  his  claim  for 
demurrage  based  upon  the  direction  of  a  subordinate  officer  of 
the  Navy  not  to  deliver  it  until  after  June  5.  Such  direction 
to  the  officer  was  improper  and  admittedly  a  mistake.  If  the 
clahnant  had  declined  to  follow  this  direction,  as  he  had  a 
right  to  do,  and  the  naval  officer  had  still  insisted  upon  it, 
thas  preventing  claimant  from  completing  his  contract  in 
accordance  with  its  terms,  he  could  have  maintained  an  action 
for  damages.  While  he  waived  his  rights  under  the  contract, 
and  may  have  been  willing  to  vary  the  contract,  this  does  not 
bmd  the  Government.  Mutual  consent  is  required  to  modify 
a  contract;  and  the  directions  of  the  naval  officer  at  Sitka 
were  not  obligatory  for  tw^o  reasons:  First,  because  in  contem- 
plation of  law  this  officer  was  not  a  party  to  the  contract,  and 
second,  because  such  officer  had  no  authority  to  act  in  beiialf 
of  the  United  States  in  this  matter. 

When  it  is  considered  that  the  claimant  did  not  complete 
his  discharge  until  June  29,  a  reasonable  doubt  arises  as  to 
whether  he  was  in  fact  detained  at  all  by  the  order  of  the 
naval  officer  at  Sitka. 

Therefore,  upon  both  the  law  and  the  facts  in  this  case,  I  am 
satisfied  that  the  Auditor's  decision  was  correct,  and  accord- 
ingly sustain  the  same. 

Edw.  a.  Bowers, 
Acting  Comptroller. 

ADVBETI8IKG  UKDBR  SECTION  3709,  REVISED 
STATUTES. 

Where  the  essential  part  of  a  contract  is  for  personal  services,  adyertising 
for  proposals  nnder  section  3709  is  not  reqnired. 

Tbeasubt  Department, 
Office  of  Comptbollbb  of  the  Tbeasubt, 

October  2^  1895. 
8iB:  I  am  in  receipt  of  your  letter  of  October  1, 1896,  asking 
for  a  ruling  upon  the  objection  raised  by  the  Auditor  for  the 
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State  and  other  Departments  in  connection  with  the  expendi- 
ture of  a  portion  of  the  appropriation  of  $25,000  for  investiga- 
tions in  forestry. 
You  state  that — 

<'  A  series  of  tests  of  the  strength  of  commercial  timbers  has 
been  carried  on  by  Prof.  J.  B.  Johnson,  of  Washington  Uni- 
versity, at  St.  Louis,  under  contracts  annually  renewed,  under 
which  the  payment  for  the  service  has  been  made  by  a  stipu- 
lated price  per  test,  such  price  including  not  only  the  mechan- 
ical work  done,  bat  also  the  scientific  computations  and 
discussion  of  results.'^ 

The  Auditor  states: 

•'Thei>olicy  of  the  Government  as  indicated  by  section  3709, 
Bevised  Statutes,  is  that  publicity  by  advertisement  shall  be 
given  when  services  are  to  be  contracted  for  or  purchases  to 
be  made,  in  order  that  competition  be  invited.  •  •  ^  i 
would  respectfully  urge  that  for  the  ensuing  year  advertise- 
ment by  newspaper  or  circular  be  made  for  these  services  in 
obedience  to  section  3709  above  referred  to." 

From  your  statements  it  appears  that  this  work  is  so  peculiar 
and  of  such  a  special  character  that  there  is  no  probabihty  of 
there  being  any  competition  for  it  in  case  bids  were  advertised 
for,  and  that  his  work  is  largely  in  the  nature  of  personal  serv- 
ices, which  are  expressly  excluded  from  the  operation  of  sec- 
tion 3709,  which  reads: 

<'A11  purchases  and  contracts  for  supplies  or  services,  in 
any  of  the  Departments  of  the  Government,  except  far  personal 
services,  shall  be  made  by  advertising  a  sufficient  time  previ- 
ously for  proposals  respecting  the  same,  when  public  exigencies 
do  not  require  the  immediate  delivery  of  the  articles  or  the 
performance  of  the  service." 

This  was  originally  in  the  tenth  section  of  the  act  of  March  2, 
1861  (12  Stat.,  220). 

In  construing  it,  Attorney-General  Bates  said  (10  Opin.  A. 
G.,  262): 

"The  purpose  of  the  tenth  section  of  the  act  of  1861  is  to 
prevent  official  favoritism  in  letting  the  public  contracts,  and 
to  secure  the  needed  supplies  or  services  at  the  lowest  possible 
price,  and  it  does  this  by  requiring  advertisements  for  pro 
posals  to  be  published,  thus  throwing  open  the  door  to  public 
notice  and  competition.  But  although  this  policy  is  certainly 
desirable  in  all  cases,  there  are  yet  some  to  which  it  can  not 
well  be  applied.  Such  are  contracts  for  services  which  require 
special  skill  and  experience.  In  these  cases  it  may  be  of  more 
importance  to  the  Government  to  secure  ability  and  knowledge 
competent  to  the  work  to  be  done  than  to  have  that  work 
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done  cheaply.  It  would  not  do,  for  instance,  when  the  Gov- 
ernment  needs  a  lawyer  to  aid  in  the  trial  of  one  of  her  law- 
suits, to  advertise  for  proposals  from  gentlemen  of  the  bar  of 
the  terms  on  which  they  would  agree  to  be  retained.  To  accept 
the  cheapest  offer  in  such  a  case  would  probably  be  much  the 
dearest  bargain  in  the  end.  In  all  contra(;t8  for  service  which 
presupposes  trained  skill  and  experience,  the  public  oflBcer  who 
employs  the  service  must  be  allowed  to  exercise  a  judicious 
discrimination,  and  to  select  such  as,  in  his  judgment,  possess 
the  required  qualifications.'' 

Attorney-General  McVeagh  held  that  the  provisions  of 
section  3709  were  not  applicable  where  competition  as  to  the 
artfcle  needed  is  impossible  (17  Opin.  A.  G.,  84). 

Inasmuch  as  it  clearly  appears  that  the  essential  part  of  the 
services  to  be  performed  in  connection  with  these  timber  tests 
is  of  a  scientific  character,  for  which  the  personal  services  of 
Professor  Johnson  are  necessary,  I  am  of  the  opinion  that  in 
expending  this  money,  so  far  as  his  expenditures  are  con- 
cerned, no  advertisement  as  provided  in  section  3709  is  required. 
Respectfully,  yours, 

Edw.  a.  Bowers, 

Acting  Comptroller, 
The  Secretary  of  Agriculture. 


HIRE  OF  QUARTERS  FOR  OFFICERS  OF  THE  ARMY. 

An  ofiBoer  of  the  Army  is  not  entitled  to  reimbursement  for  the  amount 
paid  for  quarters  whtin  serving  at  a  post  where  there  are  public  quar- 
ters to  which  he  could  have  been  assigned  by  the  Quartermaster's 
Department. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

October  5, 1895. 
SiB:  I  have  received  your  communication  of  the  1st  instant, 
requesting  my  decision  as  to  whether,  under  the  law  of  June 
18, 1878  (20  Stat.,  151),  the  Quartermaster's  Department  can 
legally  reimburse  officers  for  hire  of  rooms,  or  legally  hire  addi- 
tional rooms  for  the  use  of  officers  serving  with  troops  at  mili- 
tary posts  where  the  number  of  assignable  rooms  belonging 
to  the  United  States  is  m  excess  of  the  number  authorized  by 
law. 

The  case  ni>on  which  this  request  for  decision  is  based  is 
that  of  Lieut.  L«  B.  Lawton,  Ninth  Infantry,  for  reimburse- 
ment for  amount  paid  by  him  for  quarters  at  Madison  Bar- 
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racks,  Sackett  Harbor,  N.  Y.,  from  July  5  to  August  13, 1895, 
amounting  to  $23.20. 

The  record  in  this  case  shows  that  the  officers  on  duty  at 
Madison  Barracks,  !N.  Y.,  are  entitled  to  seventy  rooms,  while 
the  number  of  assignable  rooms  at  that  post  is  two  hundred 
and  faMTy  or  nearly  three  times  that  allowed  by  law. 

In  considering  the  questions  presented  by  you,  attention  is 
invited  to  the  act  of  .Fuly  15, 1870  (16  Stat.,  320),  which  pro- 
vides • 

"That  the  pay  of  the  officers  of  the  Army  shall  be  as  fol- 
lows :  «  •  •  and  these  sums  shall  be  in  full  of  all  comniu- 
tation  of  quarters,  fuel,  forage,  servant's  wages,  and  clothing, 
longevity  rations,  and  all  allowances  of  every  name  and  nature 
whatever,  and  shall  be  paid  monthly  Dy  the  paymadter: 
Provided,  That  •  •  •  quarters  •  ♦  •  m  kind  may 
be  furnished  to  officers  by  the  Quartermaster's  Department, 
as  now  provided  by  law." 

Section  9  of  the  Army  appropriation  act  of  June  18,  1878 
(20  Stat.,  151),  provides: 

^^That  at  all  posts  and  stations  where  there  are  public  quar- 
ters belonging  to  the  United  States,  officers  may  be  furnished 
with  quarters  in  kind  in  such  public  quarters,  and  not  elsewhere, 
by  the  Quartermaster's  Department,  assigning  to  the  officers  of 
each  grade,  respectively,  such  number  of  rooms  as  is  now 
allowed  to  such  grade  by  the  rules  and  regulations  of  the 
Army:  Provided,  That  at  places  where  there  are  no  public 
quarters,  commutation  therefor  may  be  paid  by  the  Pay  Depart- 
ment to  the  officer  entitled  to  the  same  at  a  rate  not  exceeding 
ten  dollars  per  room  per  month."    •    •    • 

The  former  act  authorized  the  Quartermaster's  Department 
to  furnish  quarters  in  kind  to  officers,  as  then  allowed  by  law 
and  regulations,  and  has  been  construed  to  authorize  that 
Department  to  hire  quarters  for  that  purpose  where  there  are 
no  public  quarters  belonging  to  the  United  States.  The  latter 
act  is  clearly  a  modification  of  the  former,  which  imposed  upon 
the  Department  in  question  the  duty  of  furnishing  quarters  to 
officers  and  confined  that  duty  to  furnishing  them  in  public 
quarters  belonging  to  the  United  States,  and  not  elseichere. 

The  distribution  of  quarters  at  stations  where  there  are 
public  quarters  belonging  to  the  United  States  appears  to  be 
governed  by  Army  Eegulations,  paragraph  1078,  as  amended 
by  General  Orders,  No.  38,  Adjutant  General's  Office,  of  1890, 
The  authority  of  the  Quartermaster's  Department  in  the 
premises  is  governed  by  the  provisions  of  the  act  of  June  18, 
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1878  (20  Stat.,  151),  above  quoted,  and  does  not  authorize  that 
Department  to  reimburse  officers  for  hire  of  rooms  or  to  hire 
additional  rooms  for  the  use  of  officers  serving  with  troops  at 
military  i>osts  where  the  number  of  assignable  rooms  belong- 
ing to  the  United  States  is  in  excess  of  the  number  authorized 
by  law.  Payments  made  in  contravention  of  this  act  will  be 
*  disallowed. 

Cases  involving  precisely  the  same  principle  have  repeatedly 
been  so  decided  by  the  Second  Comptrollers.  See  cases  of 
Surg.  J.  E.  Gibson,  of  April  12, 1890;  Capt.  Wm.  P.  Vose  (No. 
78428),  of  February  7,  1885;  Maj.  E.  B.  Williston  (No.  84782), 
of  April  29,  1886;  Asst.  Surg.  T.  B.  Davis,  of  June  4, 1891; 
Captain  Tolman,  Lieutenants  Foster  and  Edmunds,  and  others, 
settled  by  the  Third  Auditor  and  Second  Comptroller. 
The  papers  are  herewith  returned. 
Respectfully,  yours, 

Bdw.  a.  Bowers, 

Acting  OcMptroller. 
The  Quabtermabter-General, 

United  States  Army. 


APPLICATION^  FOR  REHEARING  IN  RECLAIM  OF 
ELIZA  A.  ELLIS  FOR  RENT. 

Where  an  oral  contract  for  rent  of  bnildiugs  in  1864  and  1865  was  made  by 
a  quartermaater,  who  gave  the  owner  Tonchers  certifying  that  the 
services  had  been  rendered,  the  same  being  duly  reported  to  the  Qnarter- 
master-Generaly  the  owner  is  entitled  to  payment,  although  no  formal 
approval  of  the  contract  by  the  Quartermaster-General,  as  required  by 
regulations,  is  shown ;  an  implied  approval  by  him  arising  from  the 
fact  that  it  was  reported  to  him  and  was  not  disapproved,  both  parties 
having  acted  upon  the  basis  of  the  contract. 

Tbbasuet  Department, 
Office  of  Oomptroller  of  the  Treasury, 

October  5,  1895. 
This  claim  arises  from  the  use  and  occupation  of  four  fi*ame 
buildings  belonging  to  the  claimant,  situated  at  Newbem, 
N.  C,  by  the  Quartermaster's  Department,  II.  S.  A.,  from  April 
1, 1864,  to  May  15, 1866. 

The  claim  is  based  upon  an  alleged  verbal  contract  between 
the  owner  and  an  oflBcer  of  the  Qaartermaster's  Department, 
and  such  contract  is  evidenced  by  the  three  vouchers  issued 
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is  duplicate  to  the  claimant,  one  by  Gapt.  A.  S.  KimbaQ,  assist- 
ant quartermaster,  for  $270,  the  other  two  by  Lieut  Luther 
Bradley,  acting  assistant  quartermaster,  for  |90  and  $45.  The 
vouchers  are  in  the  usual  form,  and  contain  certificates  to  the 
effect  that  the  accounts  are  correct  and  just;  that  the  services 
were  rendered  as  stated,  and  that  they  were  necessary  for  the* 
public  service. 

On  April  20,  1872,  the  Quartermaster-General  transmitted 
the  first  of  these  vouchers  to  the  Third  Auditor  for  the  action 
of  the  accounting  officers,  and  stated  that — 

"  The  service  1ms  been  reported  to  this  office  as  required  by 
regulation.  Claimant  was  advised  August  20,  18(S6,  that, 
under  existing  orders,  claims  of  this  character  arising  in  insur- 
rectionary States  during  the  rebellion  could  not  be  paid.'' 

On  June  17, 1872,  referring  a  letter  of  the  claimant  inclosing 
the  two  latter  vouchers,  the  Quartermaster-General  made  the 
following  indorsement: 

"  Respectfully  referred  to  the  Third  Auditor  of  the  Treasury 
for  the  action  of  the  accounting  officers. 

"The  two  inclosed  certified  accounts  ii.  favor  of  Mrs.  E.  A. 
Ellis,  for  rent  in  1865,  stated  at  $90  and  $45,  have  been  re- 
ported to  this  office  by  the  certifying  officers  as  required  by 
regulations. 

"  This  office  has  no  knowledge  of  the  merits  of  the  account 
stated  at  $270  other  than  its  face,  the  service  not  having  been 
reported  here, 

"By  order  of  the  Quartermaster-General." 

These  two  statements,  made  within  two  months  of  each  other 
in  1872,  and  by  the  same  officer,  are  in  direct  conflict;  in  the 
first  it  being  stated  that  the  service  covered  by  the  $270 
voucher  was  reported  to  the  Quartermaster-General's  Office  as 
required  by  regulation,  and  in  the  later  indorsement  this  state- 
ment is  made,  ''  the  service  not  having  been  reported  here.'' 

There  is  no  formal  approval  to  be  found  in  the  papers  by 
the  Quartermaster-General  of  the  contract  made  in  North 
Carolina  by  the  quartermaster,  as  is  required  by  the  regula- 
tions. (Fllor  V.  rnited  States,  9  Wall.,  48.)  This,  however,  is 
not  strange,  nor  is  the  discrepancy  referred  to  in  the  two  letters 
of  1872  singular  when  one  considers  the  necessary  volume  of 
business  and  confusion  incident  to  the  conduct  of  the  Quarter- 
master's Department  in  so  great  a  conflict  as  our  civil  war. 

From  the  letter  of  April  20  it  appears  that  the  Quarter- 
master General  reversed  liis  former  action  of  August  20, 1866, 
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holding  that  this  claim  could  not  be  paid  because  it  arose  in 
an  insurrectionary  State  Why  this  voluntary  action  on  his 
part  was  taken  does  not  appear,  but  as  Attorney  General 
Evarts  in  1868,  in  the  Rollings  Case  (12  Opin.  A.  G.,  439),  had 
80  construed  the  acts  of  1864  (13  Stat.,  381),  and  of  1867  (14 
Stat.,  397),  it  may  be  presumed  that  this  was  the  reason  for 
his  action. 

In  September,  1872,  the  Third  Auditor  alcted  on  the  case  and 
disallowed  the  claim  upon  the  ground  that  it  was  barred  from 
settlement  under  the  act  of  February  21,  1867,  as  having 
originated  in  an  insurrectionary  State.  After  this  decision 
the  claim  was  filed  away  as  a  disallowed  claim,  and  was  not 
reported  to  the  Second  Comptroller  for  his  action  as  required 
bylaw  because  of  an  irregular  and  extraordinary  practice  pre- 
vailing in  the  Third  Auditor's  office  for  a  brief  period.  As  the 
Auditor  passed  upon  the  merits  of  the  claim  and  took  final 
action  thereon  and  failed  to  transmit  the  same  to  the  Second 
Comptroller  for  revision  as  required  by  law,  the  claim  may 
properly  be  said  to  have  been  in  the  constructive  possession  of 
the  Comptroller  on  October  1,  1894,  and  accordingly  within 
the  jurisdiction  of  this  office  as  the  successor  to  the  Second 
Comptroller.  This  being  the  case,  no  order  for  a  rehearing  is 
necessary,  and,  the  (Comptroller  never  having  passed  upon  the 
matter,  the  claim  will  now  be  considered  on  its  merits. 

The  objection  raised  to  the  payment  of  the  claim  by  the 
Quartermaster-General  in  1866,  and  by  the  Auditor  in  1872, 
was  that  it  was  barred  by  the  provisions  of  the  acts  of  July  4, 
1864,  and  February  21, 1867,  above  referred  to.  This  question 
is  decided  by  the  opinion  of  Attorney-General  Evarts  in  the 
Rollings  Case,  which,  in  brief,  is  that  claims  founded  on  con- 
tracts are  not  subject  to  the  provisions  of  those  acts.  The 
syllabus  is  as  follows: 

"1.  The  act  of  July  4,  1864  (13  Stat.,  381),  so  far  as  it  relates 
to  the  junsdiction  of  the  Court  of  Claims,  is  a  restraining 
statute;  but,  in  so  far  as  it  relates  to  the  adjustment  of  the 
claims  for  quartermaster  and  commissary  stores  therein  men- 
tioned, it  is  an  enabling  law. 

^'2.  This  act  does  not  comprehend  accounts  founded  upon 
express  contracts  for  the  purchase  of  supplies  for  the  Army, 
made  by  the  proper  agents  of  the  Government,  within  the 
scope  of  the  Army  appropriation  acts. 

''3.  A  claim  arising  upon  such  a  contract  can  not  properly 
be  said  to  have  originated  in  an  insurrectionary  State,  although 
the  contract  may  have  been  peribrmed  in  such  a  State. 
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• 

"  4.  The  declaratory  act  of  February  21, 1867  (14  Stat.,  397), 
so' far  as  it  relates  to  the  settlement  of  claims  for  supplies  fur- 
uished  to  the  Army,  embraces  only  the  class  of  claims  covered 
by  the  act  of  1864,  and  does  not  extend  to  accounts  based 
upon  contracts  made  by  the  duly  authorized  agents  of  the 
Government." 

We  may,  therefore,  dismiss  the  objection  upon  which  this 
claim  was  originally  disallowed  as  having  no  force. 

The  next  and  main  question  in  this  case  is,  Was  there  in  fact 
a  contract  made  between  the  owner  of  the  buildings  and  the 
Quartermaster's  Department,  or  is  this  merely  a  claim  for 
reimbursement  for  an  appropriation  of  the  property  for  mili- 
tary purposes! 

It  IS  a  principle  too  well  established  to  admit  of  controversy 
that  the  accounting  officers  of  the  Government  have  no  juris- 
diction to  entertain  claims  for  unliquidated  damages,  but  m 
cases  of  debt  arising  from  a  contract  of  leasing  the  reverse  is 
true.  If,  therefore,  the  claim  under  consideration  comes 
within  this  jurisdiction,  it  must  be  because  it  is  based  upon  a 
contract,  express  or  imphed.  The  evidence  of  a  contract  is  to 
be  found  in  the  vouchers  issued  by  the  proper  accounting  offi- 
cers of  the  Quartermaster's  Department.  The  vouchers  are  in 
the  usual  form,  such  as  would  have  been  used  had  immediate 
payment  been  intended  by  the  disbursing  officer  of  the  Gov- 
ernment, and  such  as  would  have'  entitled  the  disbursing  offi- 
cer to  a  credit  had  they  appeared  as  paid  in  his  accounts. 
Vouchers  of  this  character  have  been  treated  as  based  upon 
contract,  and  therefore  as  giving  the  accounting  officers  juris- 
diction. 

Upon  this  question  Comptroller  Brodhead,  March  7,  1873, 
said: 

^^The  decision  of  this  office  under  which  this  claim  is  pre 
sented  for  payment  was,  in  effect,  that  when  regular  service 
vouchers,  such  as  would  have  been  properly  paid  by  a  disbursing 
officer,  are  presented  to  the  Treasury  they  are  not  barred  by 
the  acts  of  July  4,  1864,  and  February  21, 1867,  but  may  be 
paid  through  the  accounting  officers.''  (Indorsement  on  com- 
missary claim  No.  20085.  See  also  Second  Comptroller's  Letter 
Book  No.  34,  pp.  151,  200,  232.) 

The  act  of  March  2,  1861  (12  Stat.,  220),  now  section  3744, 
Revised  Statutes,  requires  all  executory  contracts  to  be  made 
in  writing. 

The  courts  have  held  that  such  contracts  not  made  in  writing 
are  void.     (Lindley  v.  Unitea  States^  4  C.  CIs.  R.,  359.)     On  the 
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other  hand,  I  have  been  unable  to  find  any  authoritative  decision 
going  to  the  extent  of  saying  an  executed  contract  is  void  unless 
made  in  writing,  and  no  payment  could  be  made  thereon.  In 
case  of  Burckiel  v.  United  States  (4  C.  Cls.  R.,  549)  the  court 
said: 

'<The  defendants  rely  upon  the  fact  that  there  was  not  a 
written  contract  in  the  case  authorizing  a  recovery.  We  dis- 
tinguish between  the  right  of  recovery  upon  executory  contracts 
where  damages  are  sought  for  nonperformance  by  the  defendant 
and  those  that  arise  from  an  implied  obligation  to  pay  for  arti- 
cles actually  purchased  and  used  and  applied  by  the  defendant.'' 

The  distinction  here  made  by  the  court  has  always  been 
recognized  by  the  Second  Gomptroller,  and  no  question  has 
been  raised  as  to  the  right  and  duty  of  the  accounting  officers 
to  admit  claims  founded  upon  verbal  executed  contracts. 

In  the  claim  of  the  Christian  Church,  decided  by  the  Second 
Comptroller  August  19,1886,  vol.'54,  page  118,  131,  the  Comp- 
troller states  his  conclusions  in  the  following  propositions: 

"1.  The  accounting  officers  have  no  jurisdiction  to  adjust 
claims  for  the  use  and  occupation  of  real  property  in  these 
States  during  the  war  period,  when  the  occupation  of  the  ter- 
ritory within  these  States  by  the  armed  forces  of  the  United 
States  was  a  military-  necessity,  unless  there  is  satisfactory 
evidence  of  an  agreement  on  the  part  of  some  officer  or  agent 
of  the  Government,  having  authority  to  bind  it  in  this  respect, 
to  pay  for  the  use  of  the  property. 

^^2.  If,  in  the  first  instance,  a  promise  should  be  made  by  an 
officer  or  agent  not  having  sufficient  authority  to  bind  the  Gov- 
ernment, and  the  possession  of  the  property  is  surrendered  to 
the  military  authorities  upon  the  faith  of  the  promise,  and  the 
transaction  is  sabsequently  reported  or  made  known  to  an 
officer  possessed  of  authority  to  make  a  valid  agreement  of  that 
kind,  and  is  approved  or  ratified  by  him,  it  will  be  deemed  the 
act  of  the  latter. 

"3.  It  is  not  necessary  that  all  of  the  terms  of  the  agree- 
ment should  be  definitely  expressed.  If  the  minds  of  the  par- 
ties meet  with  reference  to  the  contract  of  hire,  but  the  amount 
of  compensation  to  be  paid  is  not  fixed  or  is  left  to  be  adjusted 
at  some  future  time  when  the  full  extent  and  the  precise  char- 
acter of  the  use  have  become  known,  the  accounting  officers 
may  fix  and  adjust  the  value  of  the  use.^' 

In  these  conclusions  I  concur. 

Assuming  that  the  quartermaster  intended  to  enter  into  a 
contract  with  the  owner  for  the  rent  of  these  buildings,  is 
a  formal  approval  of  the  contract  by  the  Quartermaster-Gen- 
eral necessary  to  its  completion! 
11268— VOL  2 13 


Digitized  by  VjOOQ  IC 


194  DECISIONS  OF  /THE   COMPTROLLER. 

The  statement  made  in  theFilor  case  (9  Wall.,  48),  that  ^^no 
lease  of  premises  for  the  use  of  the  Quartermaster's  Depart- 
ment, or  any  branch  of  it,  could  be  binding  upon  the  Gov- 
ernment until  approved  by  the  Quartermaster-General,"  mast 
be  taken  with  certain  qualiiications  and  modifications.  That 
case  has  been  distinguished  in  the  later  case  of  United  States 
V.  Russell  (13  Wall.,  623,  631),  where  the  court  points  out 
that  this  statement  was — 

^^made  with  respect  to  a  claim  where  a  military  order  was 
issued  for  the  seizure  of  certain  real  estate  for  the  purpose  of 
compelling  a  lease  of  the  premises,  and  the  findings  of  the  court 
show  that  the  agreement  for  the  lease  was  concluded  under  the 
pressure  of  that  order.  Apart  from  that  it  also  appeared  that 
the  premises  belonged  to  an  insurgent  in  the  rebel  army,  and 
the  Court  of  Claims  also  found  that  the  contract  was  void  on 
that  account." 

In  the  case  of  Qreen  v.  United  States  (18  C.  Cls.  E.,  94,  109) 
the  Filor  case  was  again  distinguished.  In  the  syllabus  of 
this  ease  also  it  was  held : 

"  Where  a  lease  is  made  by  a  subordinate  officer,  upon  the 
previous  express  directions  of  his  superior,  who  has  authority 
to  direct  it  and  to  whom  the  fact  is  reported,  no  subsequent 
approval  is  necessary  if  it  be  shown  that  the  premises  have 
been  occupied  in  accordance  with  the  terms  of  the  lease,  with 
the  knowledge  of  such  sux)erior  officer  and  without  objection 
from  liim." 

On  page  109  of  this  case  it  is  stated: 

<^But  it  is  objected  that  the  lease  was  not  expressly  affirmed 
by  the  Quartermaster-General.  Did  its  validity  depend  upon 
such  express  affirmation?  Is  not  a  contract  made  through  a 
subordinate  officer,  by  an  express  written  order  of  the  Quar- 
termaster-General, a  contract  made  by  himself!  We  think  it 
should  be  so  regarded,  unless,  after  officially  learning  how  his 
order  had  been  executed,  he  disapproved  it.  In  such  a  case 
non-action  should  be  held  as  affirmance."  See  United  States  y. 
Speed  (8  Wall.,  77,  pp.  83,  84). 

The  Quartermaster-General  did  not  base  his  disapproval  of 
the  payment  in  1866  either  upon  the  want  of  loyalty  of  the 
claimant,  which  is  certified  to  by  the  Treasury  agent^s  letter  of 
June  2, 1871,  or  upon  the  quartermaster  having  exceeded  his 
authority  in  making  the  contract,  his  action  having  been  inci- 
dental to  and  usual  with  his  office,  but  solely  upon  the  ground 
that  the  property  leased  was  in  an  insurrectionary  district,  and 
therefore  was  appropriated  for  use  by  the  United  States  as 
a  military  necessity,  and  as  such  could  not  be  paid  for.    There 
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i8  no  suggestion  of  a  disapproval  of  this  contract  by  the  Quar- 
termaster-General. On  the  contrary,  the  reason  given,  and  his 
subsequent  action,  would  imply  an  approval  of  the  contract; 
for  it  appears  from  the  papers  in  the  case  that  the  renting  of 
this  real  estate  was  duly  reported  to  his  office,  and  while  there 
is  no  record  of  a  formal  approval,  there  la  no  evidence  of  a  dis- 
approval, on  his  part,  of  the  contract. 

The  confused  and  unsatisfactory  condition  of  this  record,  as 
shown  by  the  incompatible  statements  of  April  20  and  June 
17, 1872,  strongly  inclines  me  to  the  belief  that  there  was,  in 
fact,  a  proper  approval  at  the  time  by  the  Quartermaster- 
General,  which  has  been  lost  in  the  course  of  years.  However 
that  may  be,  the  facts  in  this  case  are  sufficient  to  show  a  con- 
tract with  the  implied  approval  of  the  Quartermaster-General. 

It  is  true  that  in  cases  arising  in  insurrectionary  districts 
there  must  be  something  more  than  mere  use  and  occupation 
of  property  to  constitute  a  binding  contract.  In  such  a  case 
evidence  of  contract  must  be  found  in  the  further  acts  of  the  ^ 
parties.  The  acts  of  the  parties  in  this  case  show  the  intention 
to  make,  and  that  they  did  make,  a  contract.  The  officer  making 
it  had  authority  to  initiate  such  a  contract  and  report  the  same 
to  the  Quartermaster-General.  The  Quartermaster-GeneraPs 
duty  was  to  approve  it,  if  he  found  the  contract  free  from  objec- 
tions. While  we  find  no  formal  approval  among  the  papers,  yet 
his  action  was  such  as  to  lead  to  the  conclusion  that  there  must 
have  been  an  implied  approval,  if  not  one  in  form.  Regular 
vouchers  were  issued  for  an  executed  transaction,  and  such 
vouchers  have  always  been  considered  as  evidence  of  a  pre- 
existing contract  and  payment  made  u])on  the  same. 

Claims  of  this  character,  evidenced  as  this  is,  have  been 
uniformly  held  by  the  Second  Comptroller  to  be  founded 
upon  contracts,  and  therefore  within  the  jurisdiction  of  the 
accounting  officers.  The  Supreme  Court,  the  Court  of  Claims, 
and  the  Attorneys-General  have  sustained  this  view. 

I  accordingly  hold  that  the  vouchers  issued  in  this  case  by 
responsible  officers  of  the  Quartermastei^'s  Department  furnish 
satisfactory  evidence  of  the  rental  of  the  four  buildings  at  New- 
bem,N.  C,  for  the  time  and  at  the  rate  indicated  therein,  and 
the  claim  is  therefore  allowed  in  the  sum  of  $405,  the  amount 
claimed. 

Edw.  a.  Bowers, 

Acting  Comptroller. 
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FIRE  ALARM  APPARATUS  FOR  THE  INTERIOR 
DEPARTMENT. 

The  appropriation  in  the  act  of  March  3, 1891,  to  place  electrical  fire-alarm 
apparatus  in  the  Interior  Department' is  available  only  for  the  instal- 
lation of  the  system,  and  can  not  be  used  to  pay  the  annual  rental  of 
the  instruments. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

October  10, 1895. 
Sir  :  1  am  in  receipt  of  your  letter  of  the  8tb  instant  request- 
ing my  decision  upon  a  question  involved  in  the  use  of  the 
following  appropriation  made  by  the  joint  resolution  of  March 
3,1891  (26  Stat.,  1117): 

^^  Resolved  by  the  Senate  and  Ho%Lse  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^  That  to  enable 
the  Secretary  of  the  Treasury  and  the  Secretary  of  the  Depart- 
p  ment  of  the  Interior  to  place  electrical  fire-alarm  apparatus 
in  the  especially  exposed  file  and  storerooms  of  the  various 
buildings  occupied  by  their  respective  Departments,  the  sum 
of  fifteen  thousand  dollars,  or  so  much  thereof  as  may  be  neces- 
sary, is  hereby  appropriated  out  of  any  moneys  in  the  Treasury 
not  otherwise  appropriated," 

You  state  that  on  July  21,  1894,  your  Department  entered 
into  a  contract  with  the  Instantaneous  Fire  Alarm  Company 
for  the  leasing  of  28  auxiliary  fire-alarm  boxes  and  the  sale 
outright  of  two  street  fire-alarm  boxes,  the  same  to  be  placed 
in  the  Interior  and  Pension  office  buildings;  that  the  Depart- 
ment agree<l  to  pay  the  lessor  the  sum  of  $1,010,  to  include  the 
full  cost  of  installation  and  maintenance  for  the  period  of  one 
year  from  date  of  acceptance,  and  thereafter,  from  year  to  year, 
renewable  at  its  pleasure  indefinitely,  to  pay  the  lessor  a  sum 
not  to  exceed  $200  per  annum  for  the  thorough  and  eflicient 
renewal,  repair,  and  maintenance  of  the  system  as  installed. 
The  sum  mentioned  in  the  contract  has  been  paid,  and  the 
period  of  one  year  from  acceptance  of  the  system  will  expire 
November  1(5, 1895,  after  which  it  will  be  necessary  to  pay  the 
rental  of  8200  per  annum.  You  state  that  it  has  also  been 
found  necessary  to  place  such  boxes  in  the  buildings  occupied 
by  the  Geological  Survey,  Civil  Service  Commission,  and  the 
Education,  Census,  and  Indian  Offices,  ten  in  all,  at  an  aggre- 
gate cost  of  about  $100  per  annum,  payable  from  the  con- 
tingent fund  of  the  Department.     In  view  of  the  fact  that 


Digitized  by  VjOOQ  IC 


FIRE-ALAKM  APPARATUS  IN  INTERIOR  DEPARTMENT.       197 

there  is  a  balauce  to  the  credit  of  the  Interior  Department  of 
about  $5,790  of  the  appropriation  made  in  the  act  of  March  3, 
1891,  you  ask  whether  the  rental  of  the  28  boxes  under  the 
contract  above  mentioned,  as  well  as  the  rental  of  the  10  boxes 
in  the  other  buildings,  and  not  rented  under  the  contract,  may 
be  defrayed  from  the  balance  of  the  said  appropriation  until  it 
is  exhausted,  and  thus  relieve  the  contingent  fund  of  the 
Department  ^om  any  charge  on  account  of  such  rental. 

In  reply  I  have  the  honor  to  advise  you  that  the  appropria- 
tion above  quoted  is,  in  my  opinion,  available  only  for  the 
expeuse^^  incurred  in  placing  the  electrical  fire-alarm  apparatus 
in  such  of  the  files  and  storerooms  occupied  by  your  Depart- 
ment as  are,  in  your  opinion,  especially  exposed  and  require 
such  protection.  When  the  apparatus  has  been  so  installed 
in  all  the  buildings  where  you  deem  it  necessary,  whether  by 
purchase  of  the  instruments  outright  or  by  contract  for  an 
annual  rental,  the  purpose  for  which  the  appropriation  was 
made  is  accomplished,  and  it  is  no  longer  available  for  any 
expenditure.  From  the  language  of  the  act  making  the  appro- 
priation, and  considering  the  amount  provided  for  the  purpose, 
it  may  be  presumed  that  Congress  intended  to  provide  for  the 
installation  of  a  system  to  be  owned  by  the  Government,  leav- 
ing no  further  expense  to  be  incurred,  excepting  the  small 
amoant  necessary  for  repairs  from  time  to  time.  But  whether 
this  was  the  intention  or  not,  the  object  of  the  appropriation 
is  accomplished  when  the  system  has  been  placed  in  position, 
and  it  is  not  thereafter  available  either  for  rent  or  repairs. 

The  appropriation  found  in  the  act  of  March  2,  1895  (28 
Stat.,  799),  for  the  contingent  expenses  of  the  office  of  the  Sec- 
retary of  the  Interior,  and  the  bureaus,  offices,  and  buildings 
of  the  Interior  Department,  including  the  Civil  Service  Com- 
mission, providing  as  it  does  for  "other  absolutely  necessary 
expenses,"  in  addition  to  the  objects  specifically  named  therein, 
is,  in  my  opinion,  available  for  the  payment  of  the  rental  of 
these  fire-alarm  boxes.  It  may  also  be  used  to  pay  the  expenses 
incurred  in  their  repair  and  maintenance. 
Resi)ectfully,  yours, 

Edw.  a.  Boweks, 

Acting  Comptroller. 

The  Secbetaby  of  the  Intebior. 
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TRAVELING  EXPENSES,  COAST  AND  GEODETIC 
SURVEY. 

The  expenses  of  an  asslBtant  of  the  Coast  and  (Geodetic  Survey  while  tray- 
eling  ou  duty  in  connection  with  the  field  work  are  properly  payable 
from  the  appropriation  therefor,  although  he  may,  as  an  incident  to 
the  trip,  perform  work  fur  the  office. 

The  ({uestion  whether  8leeping-car  accommodations  for  a  short  trip  are 
necessary  is  out*  for  the  decision  of  the  officer  having  control  of  the 
appropriation,  and  is  not  within  the  jarisdiotion  of  the  accounting 
officers. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

October  llj  1895. 

Sir:  I  am  ill  receipt  of  your  letter  of  the  3d  instant,  iaclos- 
ing  a  voucber  iu  favor  of  Assistant  J.  F.  Pratt  for  expenses 
incurred  by  him  iu  executiug  the  order  of  the  Superintendent 
of  the  Survey,  which  directed  him  to  proceed  to  Reedy  Island, 
Delaware,  for  the  purpose  of  examining  the  structure  erected 
by  the  Treasury  Department,  with  a  view  to  placing  a  tide 
indicator  on  it.  He  was  also  directed,  in  passing  throagh 
Philadelphia,  to  stop  over  and  examine  the  material  in  the 
subofiiee  of  the  Survey  and  report  on  the  condition  and  number 
of  articles,  including  furniture.  You  ask  from  what  appropria- 
tion his  expenses  upon  this  trip  from  Washington  to  Reedy 
Island  and  return,  including  a  stop  at  Philadelphia,  should  be 
paid. 

In  the  sundry  civil  appropriation  act  of  March  2,  1895  (28 
Stat.,  921),  there  is,  as  an  item  of  the  field  expenses  of  the 
Coast  and  Geodetic  Survey,  the  following  provision : 

"  For  establishment  of  a  self-registering  tide  gauge  at  Reedy 
Island  on  the  Delaware  Kiver,  seven  hundred  dollars." 

In  the  same. act,  under  the  head  of  office  expenses,  there  is 
also  the  following  appropriation : 

''For  miscellaneous  expenses,  contingencies  of  all  kinds, 
office  furniture,  repairs,  and  extra  labor,  and  for  traveling 
expenses  of  assistants  and  others  employed  in  the  office  sent 
on  special  duty  in  the  service  of  the  office,  four  thousand  five 
hundred  dollars." 

While  the  expenses  incurred  by  Mr.  Pratt,  who  is  an  assist- 
ant in  the  Survey,  employed  in  the  office,  would  be  proi)erly 
payable  from  the  last-named  appropriation  when  he  is  sent  "on 
special  duty  in  the  service  of  the  office,"  it  apiwars  that  in  the 
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preseut  case  he  was  seut  ou  duty  iu  coimection  with  the  field 
work  of  the  Survey,  to  wit,  the  establishment  of  the  tide  gauge 
at  Reedy  Island.  The  special  duty  in  connection  with  the 
office,  that  is,  the  examination  of  the  suboffice  at  Philadelphia, 
was  merely  incidental  to  his  trip  to  Reedy  Island,  as  clearly 
appears  from  his  letter  of  instructions. 

In  the  voucher  there  is  a  charge  of  $2  each  way  for  sleeping 
car  between  Washington  and  Philadelphia,  and  to  this  you 
invite  my  attention,  on  the  ground  that  a  charge  for  sleeping- 
car  berth  both  ways  was  an  unnecessary  expense  for  so  short 
a  distauce — about  three  hours'  travel  each  way. 

Paragraph  60  of  the  regulations  governing  the  Survey  is,  in 
part,  as  follows: 

'^The  actual  expenses  of  transportation  and  l)oard  shall,  at 
the  discretion  of  the  Superintendent  as  to  amount,  be  allowed 
to  civilians  employed  in  the  Survey,  when  traveling  under 
instructions  from  the  Superintendent,  and  to  those  assistants 
having  direction  and  inspection  of  field  work  under  his  special 
assignment,  subject  to  the  limit  mentioned  in  the  Treasury 
regulations  as  follows:  •  •  •  Sleeping-car  fare  for  one 
double  berth  for  each  person,  or  customary  stateroom  accom- 
modation on  steamboats  and  other  vessels,  and  lodgings  and 
actual  board  in  hotels  at  a  rate  not  greater  than  five  dollars 
per  day." 

The  question  as  to  whether  the  use  of  a  sleeping  car  on  this 
trip  was  necessary  is  not  one  for  the  determination  of  the 
accounting  officers.  If  the  expense  thus  incurred  is  deemed 
proper  by  the  Superintendent,  who  is  charged  with  the  duty 
of  directing  the  work  of  the  Survey,  it  is,  under  the  regulation 
above  quoted,  an  item  which  may  be  paid  by  you. 

I  have  the  honor  to  advise  you,  therefore,  that  the  voucher 
submitted  by  Mr.  Pratt,  if  approved  by  the  Superintendent, 
may  be  paid  by  you  from  the  appropriation  for  field  expenses 
of  the  Survey,  under  the  item  for  establishing  a  tide  gauge  at 
Beedy  Island. 

Respectfully,  yours,  ii.  B.  Bowler, 

Comptroller. 

Mr.  R.  J.  Griffin, 

Disbursing  Agent,  Coast  and  Geodetic  Survey. 
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IK  RE  CLAIM  OF  FBEDBRIOK  WARNER,  ALIAS 
FREDERICK  CASTD^E,  FOR  COMMUTATION  OF 
RATIONS. 

When  a  soldier  deserts  the  military  service  and  never  returns  thereto,  he 
forfeits  all  right  to  cummatation  of  rations  accraing  while  in  service. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

October  15,  1895. 

The  widow  of  soldier,  Mary  E.  Castine,  of  No.  223  Wythe 
avenue,  Brooklyn,  N.  Y.,  appeals  from  the  action  of  the  Audi- 
tor for  the  War  Department,  as  evidenced  by  his  decision  (No. 
124,980)  of  March  15, 1895. 

This  claim  is  for  commutation  of  rations  for  some  undeter- 
mined period  subsequent  to  April  9,  1864,  and  has  been  disal- 
lowed by  the  Auditor,  for  the  reason  that  the  exact  time  he 
was  held  as  prisoner  can  not  be  ascertainied,  aud  tliat  the 
charge  of  desertion  stands  against  the  soldier  on  the  records 
of  the  War  Department. 

The  record  shows  that  the  soldier  was  taken  prisoner  April 
9,  1864,  but  date  of  release  does  not  appear.  "The  records  at 
Camp  Distribution,  at  New  Orleans,  La.,  show  him  received 
November  2, 1864,  and  forwarded  to  New  York  November  3, 
1864,  •  •  *  and  as  no  authentic  record  of  his  whereabouts 
after  November  3, 1864,  has  been  found,  his  final  record  is  con- 
sidered as  that  of  a  deserter  from  on  or  about  November  3, 1864. 
The  application  for  the  removal  of  the  charge  of  desertion  and 
for  an  honorable  discharge  in  the  case  was  denied  April  9, 1895, 
and  again  April  22,  1895,  upon  the  submission  of  additional 
testimony." 

A  soldier  deserting  from  the  military  service  and  ^ever 
returning  thereto  forfeits  all  right  to  commutation  of  rations 
accruing  while  in  the  service. 

The  action  of  the  Auditor  is  affirmed. 

Edw.  a.  Bowers, 
Amstant  ComptroUer: 
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PAYMENT  OF  EXPENSES  OF  JURY  IN  CONDBMNA- 
TION  SUIT  BROUGHT  BY  THE  WAB  DEPART 
MENT. 

Id  a  suit  in  a  United  States  conrt  brought  to  condemn  land  for  nse  in  con- 
nection with  the  work  of  improving  a  river,  the  expenses  of  taking 
the  jary  to  view  the  land  are  payable  from  the  appropriation  of  the 
Department  of  Justice  ma<le  for  the  expenses  of  United  States  courts, 
and  not  from  the  War  Department  appropriation  for  the  improvement 
in  connection  with  which  the  land  is  needed. 

Tkeasuby  Department, 
Office  of  Oomptbolleb  of  the  Tbeasuby, 

October  17, 1895. 
Sib:  I  am  in  receipt,  by  yoar  reference,  throagh  the  Chief 
of  Engineers,  of  the  following  telegram  firom  the  United  St^ates 
district  attorney  for  the  northern  district  of  Illinois : 

*'  Under  Illinois  lav/  jury  should  go  upon  land  wanted  for  Illi- 
nois and  Mississippi  Cansd.  The  vouchers  heretofore  made  by 
Marshal  Arnold  for  such  expenses  have  been  rejected  as  not 
payable  from  court  fnnd  of  Department  of  Justice,  and  have 
been  referred  to  War  Departnaent  and  are  not  yet  paid.  Mean- 
time jury  is  in  the  box  to  condemn  another  piece,  and  engineer 
officers  ask  action.  Will  you  order  Major  Marshall  to  advance 
funds  to  pay  jury  expenses  or  otherwise  provide.  I  ask  imme- 
diate reply. 

•<JoHN  C.  Black, 
"  United  States  District  Attotney.^^ 

You  ask  for  my  decision,  whether  the  expenses  necessarily 
incurred  under  the  orders  of  the  court  by  the  jury,  in  order 
that  they  may  view  the  premises  to  be  condemned  is  a  proper 
charge  against  the  appropriation  ^<  Illinois  and  Mississippi 
Canal." 

Expenses  of  this  character  have,  in  the  past,  usually  been 
paid  from  the  appropriation  for  the  work  for  whiclj  the  land  to 
be  condemned  was  to  be  used.  That  practice,  in  my  opinion, 
can  hardly  be  sustained  by  the  general  principles  governing 
the  use  of  appropriations  in  a  case  like  the  present,  where  an 
expense  ordinarily  chargeable  to  the  appropriations  under  the 
Department  of  Justice  is  sought  to  be  charged  to  an  api)ro- 
priation  under  the  War  Department,  because  it  arises  in  a  suit 
in  which  the  lattei-  Department  is  interested,  such  suit  being 
for  a  purpose  for  which  there  is  a  special  appropriation  by 
Congress. 
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As  a  general  rule,  the  expenses  of  a  suit  in  which  the  United 
States  are  a  party  are  payable  from  the  appropriations  under 
the  Department  of  Justice,  and  there  is  no  reason,  excepting 
the  previously  existing  practice,  why  expenses  of  the  charac- 
ter mentioned  in  Mr.  Black's  telegram  should  not  be  paid  from 
those  appropriations.  Uniformity  in  the  settlement  of  the 
accounts  of  officers  of  the  United  States  courts  requires  a 
change  in  the  practice  heretofore  prevailing,  and  for  the  reasons 
stated  in  the  Comptroller's  decisions  of  November  2,  1894  (1 
Comp.  Dec,  46),  in  regard  to  the  payment  of  fees  of  district 
attorneys  in  civil  customs  cases,  and  of  March  23, 1895  (1  Oomp. 
Dec,  317),  in  regard  to  the  payment  for  the  services  of  Mr. 
Sawtelle  as  special  assistant  United  States  attorney,  expenses 
of  the  character  mentioned  by  Mr.  Black  will  not  hereafter  be 
payable  from  the  appropriations  under  the  Department  of  War. 

You  are  not,  therefore,  authorized  to  pay  the  expenses  of  the 
.jury  in  the  case  referred  to  by  Mr.  Black  from  the  appropria- 
tion for  the  Illinois  and  Mississippi  Canal;  and  in  order  to 
accomplish  what  Mr.  Black  desires,  it  is  respectfully  recom- 
mended that  application  be  made  to  the  Attorney-General  for 
authority  to  pay  these  expenses  from  the  appropriation  *' Mis- 
cellaneous expenses.  United  States  courts,"  to  which  they  are 
properly  chargeable,  if  approved  by  the  Attorney-General. 
Kespectfully,  yours, 

B.  B.  BOWLEB, 

Comptroller, 
The  Secretary  of  War. 


APPROPEIATIONS  LIMITED  BY  SECTION  3690,  RE- 
VISED STATUTES,  TO  THE  SERVICE  OF  A  FISCAL 
YEAR. 

The  only  approprifttion  available  under  the  provisions  of  section  3690, 
Revised  Statutes,  for  the  payment  of  the  purchase  price  of  an  instru- 
ment not  procured  by  contract,  and  delivered  during  the  dscal  ye«r 
1896,  is  that  for  the  year  1896,  although  the  instrument  was  ordered 
during  the  fiscal  year  1894. 

As  the  appropriation  for  office  expenses  of  the  Coast  and  Geodetic  Survey 
contains  an  item  for  the  purchase  of  new  instruments,  that  provision 
is  exclusive,  and  the  several  appropriations  for  expenses  of  field  par- 
ties can  not  be  used  for  that  purpose. 
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Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

October-  ISj  1895. 

Sir:  I  am  iu  receipt  of  yours  of  the  5th  iustaut,  inclosing  a 
voucher  in  favor  of  one  Julius  Waiischaft,  of  Berlin,  Germany, 
for  the  purchase  of  a  zenith  telescope,  and  two  other  vouchers 
for  the  transportation  thereof  from  Berlin  to  Washington. 
You  ask  from  what  appropriation  said  vouchers  should  be 
paid. 

It  api)ears  that  the  telescope  was  ordered  on  June  16, 1894, 
by  the  then  Superintendent  of  the  Survey;  that  on  June  30^ 
1894,  an  allotment  to  pay  for  the  same  was  made  from  the 
appropriation  "Party  expenses,  1894,''  under  the  subitem 
''For  determinations  of  geographical  positions  and  to  continue 
gravity  observations."  It  further  appears  that  the  instrument 
was  not  delivered  until  some  time  during  the  month  of  July  or 
August,  1895. 

The  appropriation  for  the  Survey  for  the  fiscal  year  1896,  as 
well  as  for  past  fiscal  years,  contains,  under  the  general  head 
of ''Office  exi^enses,"  an  item  as  follows: 

"For  purchase  of  new  instruments,  for  materials  and  sup- 
plies required  in  the  instrument  shop,  carpenter  shop,  and 
drawing  division,  and  for  books,  maps,  charts,  and  subscrip- 
tions.   •    •     *" 

Congress  having  made  an  appropriation  for  the  purchase  of 
new  instruments  that  appropriation  is  exclusive,  and  all  new 
instruments  purchased  for  the  use  of  the  Survey  are  properly 
chargeable  to  the  same,  and  therefore  are  not  chargeable  to 
"  I*arty  expenses.'' 

As  this  telescope  was  not  delivered  until  the  fiscal  year  1896, 
and  as  the  order  for  the  instrument  was  not  a  contract  prop- 
erly made  within  the  fiscal  year  1894,  it  is  clear,  under  the 
provisions  of  section  3690,  Revised  Statutes,  that  the  expense 
is  not  a  proper  charge  against  the  appropriation  for  the  fiscal 
year  1894,  but  is  a  proper  charge  against  the  appropriation  for 
the  fiscal  year  1896  as  an  expense  properly  incurred  during 
that  year. 

The  expenses  of  transporting  the  telescope  from  Berlin  to 
Washington  and  delivering  the  same  at  the  office  of  the  Sur- 
vey is  a  proper  charge  against  the  appropriation  for  office 
expenses  for  1896,  under  the  following  clause: 

"For  stationery  for  the  office  and  field  parties,  transporta- 
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tioii  of  iustriiiiieiit8  aud  supplies,  wheu  not  charged  to  party 
expenses,  office  wagon  and  horses,  fuel,  gas,  telegrams,  ice, 
and  washing."    *     #    • 

This  is  an  expense  for  U'ansporting  instruments  not  properly 
chargeable  to  party  (field)  expenses,  within  the  construction 
placed  upon  this  clause  in  my  decision  of  May  27, 1895,  relative 
to  charges  on  instruments  shipped  from  San  Antonio  to  Wash- 
ington.     (1  Gomp.  Dec,  492.) 

Respectfully,  yours,  E.  B.  Bowler, 

Comptroller, 
Mr.  R.  J.  Griffin, 

IHshuraing  Agent,  Coast  and  Geodetic  Survey. 


IN  RE  CLAIM  OF  ASSISTANT  ENGINEER  WALTER 
BALL,  U.  S.  N.,  FOR  LONGEVITY  PAY. 

The  proviso  in  the  act  of  July  26,  1894,  granting  the  benefits  of  previouB 
service  to  aU  officers  who''*^»'e  6cen"  appointed  to  any  corps  of  the 
Navy  after  serving  in  a  different  branch  of  the  Navy,  applies  only  to 
those  who  wore  so  appointed  prior  to  the  passage  of  the  act. 

An  officer  who  resigns  an  office  in  the  Navy  to  accex)t  an  appointment  i& 
another  branch  of  the  Navy,  does  not  thereby  reenter  the  service 
within  the  meaning  of  the  act  of  March  3, 1883. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

October  18  j  1895. 

The  claimaut  was  api>oint>ed  a  naval  cadet  on  the  6th  of 
September,  1888,  graduated  from  the  Naval  Academy  June  30, 
1894,  and  was  appointed  a  second  lieutenant  in  the  Marine 
Corps  July  25,  1894,  taking  rank  from  the  1st  day  of  July, 
1894.  On  the  26th  day  of  February,  1895,  he  was  appointed 
assistant  engineer  in  the  Navy,  which  appointment  he  accepted 
on  March  8,  1895,  and  executed  the  required  oath  on  the  same 
day.  In  transmitting  the  notice  of  this  appointment  on  March 
7, 1895,  Colonel  Heywood,  commandant  of  the  Marine  Corps, 
directed  that  ^^In  accepting  this  appointment.  Assistant  Engi- 
neer Walter  Ball,  U.  S.  N.,  should  tender  his  resignation  as 
second  lieutenant  United  States  Marine  Corps. 

On  May  18, 1895,  Ball  made  claim  before  the  Auditor  for  the 
Navy  Department  for  his  second  five  years  longevity  pay, 
upon  the  basis  of  an  entry  into  the  Navy  as  an  iissistant 
engineer,  and  requested  a  readjustment  of  his  accounts.    On 


Digitized  by  VjOOQ  IC 


CLAIM  OF  WALTER  BALL  FOR  LONGEVITY  PAY.      205 

June  22, 1895,  the  Auditor  for  the  Navy  Department  disallowed 
this  claim  for  the  following  reasons : 

"The  clause  in  the  act  making  appropriations  for  the  Naval 
service  for  the  fiscal  year  ending  June  30,  1895,  approved  July 
26, 1894  (28  Stat.,  123)  which  provides  'Thaf  all  officers  who 
have  been  appointed  to  any  corps  of  the  Navy  aft^r  serving 
in  a  different  branch  of  the  Navy,  shall  have  ail  the  benefits 
of  their  previous  service  in  the  same  manner  as  if  said  appoint- 
ments were  a  re-entry  into  the  Navy.'  The  words  *that  all 
officers  who  have  been  appointed'  relate  to  those  officers  who 
had  been  appointed  at  the  date  of  the  approval  of  the  act,  and 
as  the  claimant  was  not  appointed  assistant  engineer  in  the 
Navy  until  after  the  passage  of  the  act  He  is  not  entitled  to 
any  of  its  benefits. 

"  He  has  received  the  benefits  of  his  service  in  the  Navy 
ander  his  commission  as  second  lieutenant  of  marines." 

The  Auditor,  in  notifying  the  claimant  of  this  disallowance 
in  his  letter  of  June  25,  1895,  pointed  out  to  him  that  the  act 
of  July  26, 1894,  ''does  not  apply  in  your  case,  as  you  were 
transferred  after  the  passage  of  the  law."  Yet  he  appeals  to 
this  office. 

This  claim,  in  addition  to  the  general  laws  relating  to  Ion- 
gevity  pay  in  the  Navy,  particularly  arises  under  a  provision 
in  the  appropriation  act  of  March  3,  1883  (22  Stat.,  473),  pro- 
viding that — 

*'  All  officers  of  the  Navy  shall  be  credited  with  the  actual 
time  they  may  have  served  as  officers  or  enlisted  men  in  the 
regular  or  volunteer  Army  or  Navy,  or  both,  and  shall  receive 
all  the  benefits  of  such  actual  service  in  all  respects  in  the 
same  manner  as  if  all  of  said  service  had  been  continuous 
aud  in  the  regular  Navy  in  the  lowest  grade  having  graduated 
pay  held  by  such  officer  since  last  entering  the  service." 

In  construing  this  provision  the  Supreme  Court  twice  held 
that  a  naval  officer  resigning  an  office  in  one  branch  of  the 
service  before  accepting  an  appointment  in  another  branch  of 
the  service  is  only  entitled  to  longevity  pay  as  of  the  lowest 
gnide,  having  graduated  pay  held  by  such  officer  since  his 
original  entry  into  the  naval  service.  (Uyiited  IStatesy,  Alger  ^ 
151  U.  S.,  362;  s.  c,  152  U.  S.,  384.) 

To  correct  what  Congress  believed  to  be  an  injustice  to 
certain  officers  as  the  result  of  this  decision,  in  the  naval 
appropriation  act  of  1894  (28  Stat.,  123)  the  following  proviso 
was  inserted: 

"That  Jill  officers  who  have  been  appointed  to  any  grade  of 
the  Navy  alter  service  in  a  diti'erent  branch  of  the  Navy  shall 
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have  all  the  benefits  of  their  previous  service  in  the  same 
manner  as  if  said  api)ointments  were  a  reentry  into  the  Na\'y." 

It  will  be  observed  that  this  relates  solely  to  those  who  had 
been  transferred  at  the  date  of  the  passage  of  the  act.  Liea- 
tenant  Alger,  in  his  letter  of  July  22, 1894,  in  again  presenting 
his  claim  for  longevity  pay  under  this  amendatory  proviso, 
states  that  it  was — 

"framed  aAd  passed  solely  with  a  view  to  jgiveofBicers  appointed 
to  any  grade  of  the  Navy,  after  service  in  another  branch  of 
the  Navy,  the  same  benefits  from  their  previous  service  which 
they  should  have  been  entitled  to  under  the  act  of  March  3, 
1883,  had  a  period  of  civil  life  intervened  between  their  resig- 
nations and  their  reappointments,  or,  in  other  words,  had  they 
really  reentered  the  Navy  at  the  date  of  their  last  appoint- 
ment;" 

And  further — 

"as  evidence  of  the  purpose  and  intent  of  the  clause  referred 
to,  1  submit  herewith  a  copy  of  a  letter  from  the  Navy  Depart- 
ment to  the  conferees  on  the  appropriation  bill.  The  Senate 
having  struck  out  the  entire  clause  under  a  misapprehension 
as  to  its  scope,  it  was  restored  and  passed  after  the  receipt  of 
the  Secretary's  letter  explaining  and  defending  it,  with  the 
exception  of  the  words  ^or  niay  be  appointed^'  which  words  were 
left  out  so  as  to  limit  the  application  of  the  clause  to  ofiQcers 
now  in  the  Navy." 

The  letter  of  the  Secretary  of  the  Navy  referred  to  is  that 
of  July  12,  189:1,  and  in  this  he  states  that  there  are  only  15 
officers  affected  in  any  way  by  this  proviso. 

From  the  above  it  appears  that  the  Supreme  Court,  in  the 
Alger  Case,  has  decided  that  such  a  transfer  from  one  branch 
of  the  Naval  Establishment  to  another  is  not  a  reentry  into  the 
Navy,  and  consequently  that  the  claimant's  application  for 
longevity  pay  upon  this  ground  must  be  denied.  It  also 
appears  that  the  proviso  in  the  act  of  July  26,  1894,  has  no 
application  to  his  case,  inasmuch  as  claimant's  transfer  was 
effected  in  189.">,  and  that  tbe  law  relates  solely  to  officers  who 
had  been  transferred  prior  to  the  passage  of  the  act. 

The  cases  of  Assistant  Engineers  Kellogg  and  Allen,  referred 
to  in  Assistant  Engineer  Ball's  letter  of  August  14, 1895,  have 
no  bearing  upon  his  case,  inasmuch  as  they  wei'e  discharged 
from  the  service  after  graduation  at  the  Naval  Academy,  under 
the  act  of  August  5, 1882  (22  Stat.,  285),  and  consequently  never 
held  a  position,  having  graduated  pay  prior  to  their  subsequent 
appointment  as  assistant  en  Queers. 
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The  Aaditor's  decision  denying  the  claimant's  application  for 
longevity  pay  is  accordingly  sustained,  and  the  same  will  not 

be  allowed  him. 

Edw.  a.  Bowers, 
Assistant  Comptroller. 


ACCOUNT  OF  MATT  W.  RAN80M,  MINISTER  TO 
MEXICO,  FOR  SALARY. 

The  appointment  of  a  minister  to  Mexico  made  by  the  President  on  August 
29, 1895,  under  the  circumstances  connected  therewith,  was  not  to  fill 
a  vacancy  in  that  office  existing  during  the  last  session  of  the  Senate 
within  the  meaning  of  section  1761,  Revised  Statutes. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

October  19,  1895. 

The  Auditor  for  the  State  and  other  Departments,  having 
before  him  an  account  of  the  Hon.  Matt  W.  Ransom  as  minister 
to  Mexico  for  salary  for  a  period  of  nineteen  days  from  August 
29, 1895,  while  receiving  instructions  and  making  transit  to  his 
post,  decided  that  the  same  could  not  be  allowed  and  certified 
for  payment  until  the  Senate  had  confirmed  Mr.  Ransom's 
appointment,  on  the  ground  that  payment  thereof  was  pro- 
hibited by  the  provisions  of  section  1761  of  the  Revised  Stat- 
utes, because  the  vacancy  which  Mr.  Ransom  was  appointed 
ou  August  29, 1895,  to  fill  was  one  which  existed  during  the 
session  of  the  Senate.  The  Auditor  suspended  the  account  for 
the  approval  or  disapproval  of  his  action  by  the  Comptroller 
Qiider  the  provisions  of  section  8  of  the  act  of  July  31, 1894 
(28  Stat.,  208). 

Section  1761,  Revised  Statutes,  provides : 

'<No  money  shall  be  paid  from  the  Treasury,  as  salary,  to 
any  person  appointed  during  the  recess  of  the  Senate,  to  fill  a 
Tacancy  in  any  existing  office,  if  the  vacancy  existed  while  the 
Senate  was  in  session  and  was  by  law  required  to  be  filled  by 
and  with  the  advice  and  consent  of  the  Senate,  until  such 
appointment  has  been  confirmed  by  the  Senate." 

The  facts  in  Mr.  Ransom's  case  appear  to  be  as  follows :  A 
vacancy  existing  in  the  office  of  minister  to  Mexico  during  the 
last  session  of  the  Senate,  on  February  23  the  President  nomi- 
nated for  appointment  thereto  Matt  W.  Ransom,  and  he  was 
duly  confirmed  by  the  Senate  on  the  same  day.  On  the  after- 
noon of  the  4th  of  March,  after  the  adjournment  of  Congress. 
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Mr.  Ransom  took  the  oath  of  office  as  minister  to  Mexico  at 
the  State  Department.  It  is  stated  that  his  commission  to 
that  office  was  signed  by  the  President  on  March  5,  although 
dated,  according  to  the  castom  of  the  Executive  office,  Febru- 
ary 23,  the  date  of  his  confirmation. 

Mr.  Ransom  was,  until  the  expiration  of  Congress  on  March 
3,  a  Senator  of  the  United  States  from  the  State  of  North 
Carolina,  his  term  expiring  on  that  date.  On  March  3, 1891,  the 
compensation  of  the  minister  to  Mexico  was  increased  from 
$12,000  to  $17,500  per  annum,  and  has  continued  at  the  latter 
figure  from  that  time  to  and  including  the  present  fiscal  year. 
When  the  act  increasing  the  salary  of  the  minister  to  Mexico 
was  passed  Mr.  Ransom  was  a  member  of  the  Senate.  The 
fact  that  the  salary  of  the  minister  to  Mexico  was  increased 
while  Mr.  Ransom  was  a  Senator  was  overlooked  both  by  the 
President  and  the  Senate  on  February  23,  when  he  was  nomi- 
nated and  confirmed,  and  was  not  discovered  until  some  time 
after  Mr.  Ransom  had  been  appointad,  qualified,  and  acted  as 
the  minister  to  Mexico.  For  the  reasons  stated  by  the  Attor- 
ney-General in  his  opinion  of  August  15,  1895,  (21  Opiu.  A. 
6.,  — )  the  appointment  of  Mr.  Ransom  under  the  circum- 
stances was  illegal,  as  in  violation  of  paragraph  2,  section  6  of 
Article  I  of  the  Constitution,  which  provides  : 

'^No  Senator  or  Representative  shall,  during  the  time  for 
which  he  was  elected,  be  appointed  to  any  civil  office  under 
the  authority  of  the  United  States,  which  shall  have  been 
created,  or  the  emoluments  whereof  shall  have  been  increased 
during  such  time.''    •    •    • 

On  August  29,  1895,  Mr.  Ransom  was  reappointed  by  the 
President  as  minister  to  Mexico,  to  hold  that  office  until 
the  end  of  the  next  session  of  the  Senate  in  accordance  with 
the  provisions  of  the  Constitution.  He  took  the  oath  of  office 
upon  the  same  day  and  thereupon  became  the  de  jure  as  well 
as  the  de  facto  minister  to  Mexico.  The  question  for  decision 
is  whether,  under  the  facts  as  above  stated,  the  vacancy  which 
Mr.  Ransom  was  appointed  on  August  29  to  fill  was  one  which 
existed  during  the  session  of  the  Senate  within  the  meaning 
of  those  words  as  used  in  section  1761,  Revised  Statutes, 

From  a  careful  reading  of  that  section  its  purpose  is  mani- 
fest, and  is  to  enable  the  Senate  to  have  an  opportunity,  as  fai 
as  possible,  to  pass  upon  the  propriety  of  all  appointments  to 
be  made  by  the  President  which  would  require  confirmation 
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l>y  the  Senate  if  made  daring  the  session.  This  purpose  was 
sought  to  be  accomplished  by  prohibiting  the  payment  of 
salary  to  the  persons  appointed  by  the  President  after  the 
expiration  of  the  session  of  the  Senate  until  such  i)ersons 
were  confirmed  by  the  Senate,  provided  the  vacancy  they  were 
appointed  to  fill  existed  during  the  session.  The  limitation  of 
the  prohibition  to  appointments  to  fill  vacancies  which  existed 
while  the  Senate  was  in  session,  and  which  might,  therefore, 
have  been  confirmed  by  the  Senate  if  nominations  had  been 
made  by  the  President  during  the  session,  clearly  indicates 
this  to  be  the  purx>ose  of  the  section. 

The  vacancy  which  existed  while  the  Senate  was  in  sension 
was  subsequently  actually  filled  by  Mr.  Ransom  under  the 
appointment  which  he  received  from  the  President  in  pursuance 
of  the  previous  nomination  and  confirmation  of  February  23, 
1895.  It  is  true  that  that  appointment  was  illegal,  and  in 
contemplation  of  law  null  and  void,  and  therefore  that  in  con- 
templation of  law  it  may  be  said  that  the  vacancy  existing 
daring  the  session  of  the  Senate  was  never  filled,  and  continued 
to  exist,  until  August  29, 1895,  when  by  the  legal  appointment 
of  Mr.  Bansom  it  was  first  filled.  But  Mr.  Eaosom  was  the 
actual  incumbent  and  de  facto  minister  to  Mexico  from  March 
4  UDtU  he  ceased  to  be  recognized  as  such  by  virtue  of  the 
opinion  of  the  Attorney-General  of  August  15,  1895,  and  as 
such  de  facto  officer  in  fact,  if  not  in  law,  held  the  office  of 
minister  to  Mexico  by  virtue  of  an  actual,  if  not  a  legal, 
appointment  of  the  President  made  in  pursuance  of  an  actual, 
if  not  a  legal  nomination  to  and  confirmation  by  the  Senate. 

The  purposes  intended  to  be  accomplished  by  section  1761, 
fieyised  Statutes,  were  all  fulfilled  by  the  President  and  the 
Senate  in  the  nomination  and  confirmation  of  Mr.  Bansom  on 
February  23, 1895. 

It  is  a  well-established  rule  of  statutory  construction  that  if 
the  purpose  of  the  legislature  can  be  drawn  from  the  whole  act, 
effect  must  be  given  to  that  purpose,  and  that  it  should  not  be 
defeated  by  adhering  too  rigidly  to  the  mere  letter  of  the  stat- 
ute or  to  technical  rules  of  construction.  (  Wilkinson  v.  Lelandj 
2  Pet.,  627;  Oates  v.  National  Bank,  100  U.  S.,  239-244.)  The 
application  of  this  rule  is  well  shown  in  the  two  cases  of  United 
estates  V.  Mouat  (124  U.  S.,  303)  and  United  States  v.  HeJidee  (124 
U.  8.,  309),  decided  by  the  Supreme  Court  upon  the  same  day. 
In  the  former  it  was  held  that  a  paymaster's  clerk  was  not  an 
11268— VOL  2 14 
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officer  of  the  Navy  within  the  meaning  of  the  act  providing  for 
mileage  for  officers  of  the  Navy,  while  in  the  latter  it  was  held 
that  such  a  paymaster's  clerk  was  an  officer  of  the  Navy  withm 
the  meaning  of  the  statute  respecting  longevity  pay  of  officers 
and  enlisted  men  in  the  Army  or  Navy,  although  such  pay- 
master's clerk  was  not  technically  either  such  an  officer  or 
enlisted  man. 

I  am  clearly  of  the  opinion  that  the  de  facto  filling  of  the 
vacancy  which  existed  during  the  session  of  the  Senate  by  Mr. 
Ransom,  under  the  circumstances  above  enumerated,  takes  his 
present  case,  under  the  appointment  made  on  August  29, 1895, 
out  of  the  prohibition  contained  in  section  1761,  and  that  the 
vacancy  to  which  he  was  appointed  on  that  latter  date  was  not 
one  which  existed  during  the  session  of  the  Senate  within  the 
meaning  of  those  words  as  used  in  section  1761,  but  first  arose 
when  the  illegal  designation  of  Mr.  Ransom  as  minister  to 
Mexico  was  discovered  and  he  ceased  to  be  treated  as  such  an 
officer.  It  is  not  meant  to  decide  that  any  and  every  de  /oeto 
filling  of  an  office  would  take  a  case  out  of  the  provisions  of 
section  1761,  but  only  that  under  the  faets  enumerated  in  Mr. 
Ransom's*  case,  where  in  perfect  good  faith  and  by  mistake 
both  of  the  President  and  the  Senate,  there  was  in  fact  a  con- 
firmation by  the  Senate  of  a  nomination  of  the  President  of  a 
person  designated  for  appointment  to  fill  a  vacancy  existing 
during  the  session  of  the  Senate,  and  an  actual  appointment  to 
and  holding  of  the  office  in  pursuance  of  such  nomination  and 
confirmation  without  knowledge  of  the  constitutional  inca- 
pacity of  the  person  so  nominated,  confirmed,  and  appointed 
to  hold  the  office. 

The  payment  of  Mr.  Ransom's  salary  from  August  29, 1895, 
being  authorized  for  the  foregoing  reasons,  the  decision  of  the 
Auditor  is  therefore  overruled. 

R.  B.  Bowler, 

Comptroller. 


IN  RE  APPEAL  OF  J.  A.  MONTGOMERY,  CLERK  OF 
THE  UNITED  STATES  CIRCUIT  COURT  FOR  THE 
DISTRICT  OF  NORTH  DAKOTA. 

An  Auditor  who  has  once  settled  an  acconnt  is  not  authorized,  under  the 
jurisdiction  conferred  upon  him  by  section  8  of  the  act  of  July  31, 1894, 
to  subsequently  recharge  items  which  he  has  erroneously  aUowed  open 
such  settlement. 
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Under  the  act  of  July  31, 18d4,  allowing  the  clerks  in  North  Dakota  doable 
fees,  a  clerk  can  be  allowed  such  double  fees  only  from  and  after  the 
passage  of  the  act-  and  not  for  the  entire  fiscal  year  beginning  July  1. 

Treasury  Department, 
Office  Comptroller  of  the  Treasury, 

October  25^  1895. 
In  the  settlement  of  the  account  of  J.  A.  Montgomery,  clerk 
of  the  United  States  circuit  court  for  the  district  of  North 
Dakota,  for  the  quarter  ending  June  30, 1896,  the  Auditor  took 
the  following  action : 

'^  In  the  settlement  of  the  account  for  the  quarter  ending 
September  30, 1894,  per  certificate  No.  527,  clerk  was  allowed 
double  fees  from  July  1, 1894,  under  act  of  July  31, 1894.  This 
act  was  not  approved  until  the  31st  of  July,  and  fees  for  services 
rendered  prior  to  that  date  do  not  properly  come  under  the  pro- 
vision of  the  act.  Double  fees  prior  to  July  31, 1894,  were  inad- 
vertently allowed,  and  are  now  disallowed  and  deducted, 
$179.10." 

Section  8  of  the  act  of  July  31,'  1894  (28  Stat.,  207),  provides: 

"  The  balances  which  may  from  time  to  time  be  certified  by 
the  Auditors  to  the  Division  of  Bookkeeping  and  Warrants,  or 
to  the  Postmaster-General,  upon  the  settlements  of  public 
accounts,  shall  be  final  and  conclusive  upon  the  Executive 
Branch  of  the  Government,  except  that  any  person  whose 
accounts  may  have  been  settled,  the  head  of  the  Executive 
Department,  or  of  the  board,  commission,  or  establishment 
not  under  the  jurisdiction  of  an  Executive  Department,  to 
which  the  account  pertains,  or  the  Comptroller  of  the  Treasury, 
may,  within  a  year,  obtain  a  revision  of  the  said  account  by 
the  Comptroller  of  the  Treasury,  whose  decision  upon  such 
revision  shall  be  final  and  conclusive  upon  the  executive 
branch  of  the  Government."    •    ♦    * 

Under  this  section  it  is  clear  that  an  account  once  settled 
by  an  Auditor  can  not  be  reopened  by  him,  except  possibly  in 
certain  rare  cases  under  the  well-established  practice  govern- 
ing the  reopening  of  accounts  for  fraud,  mistake,  newly  dis- 
covered evidence,  or  errors  in  calculation,  the  proper  practice 
iu  such  cases  being  left  open  for  determination  when  a  case 
arises. 

A  mistake  in  the  settlement  of  an  account  by  an  Auditor 
can  only  be  corrected  by  a  revision  by  the  Comptroller  in  the 
manner  pointed  out  in  the  clause  above  quoted.  It  follows 
that  the  action  of  the  Auditor  iu  the  matter  now  under  discus- 
sion was  erroneous;  but  as  the  account  in  which  the  alleged 
erroneous  allowance  was  made  was  settled  by  the  Auditor 
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within  one  year  it  is  subject  to  revision  by  the  Oomptroller 
upon  his  own  motion,  and  the  real  question  is  therefore  prop- 
erly before  the  Comptroller  for  determination. 

The  act  making  appropriations  for  the  legislative,  executive, 
and  judicial  expenses  for  the  fiscal  year  1895,  approved  July 
31,  1894  (28  Stat.,  204),  contained  the  following  clause: 

^^  Provided,  That  the  marshal,  clerk,  and  district  attorney  of 
the  districts  of  Washington,  Montana,  North  Dakota,  and 
South  Dakota  shall,  for  the  services  they  may  perform  during 
the  fiscal  year  lierein  provided  for,  receive  the  fees  allowed  by 
law  to  like  oflieers  performing  similar  duties  in  the  districts  of 
Oregon  and  Idaho." 

Section  840,  Revised  Statutes,  provides  that  the  clerks  in 
the  district  of  Oregon  shall  be  allowed  double  the  fees  allowed 
in  other  districts,  while  section  16  of  the  act  of  July  3,  1890 
(26  Stat.,  21o),  provides  that  clerks  in  Idaho  shall  receive  the 
same  fees  as  clerks  in  Oregon. 

The  clause  in  the  act  of  July  31,  1894,  above  quoted,  was, 
according  to  well-established  rules  of  statutory  construction, 
prospective  only,  and  did  not,  therefore,  of  itself  authorize  the 
allowance  of  double  fees  for  services  rendered  prior  to  its 
passage.  It  is  claimed,  however,  that  such  allowance  may  be 
made  by  virtue  of  the  joint  resolutions  providing  temporarily 
for  the  expenditures  of  the  Government  for  the  early  days  of 
the  fiscal  year  1895. 

The  joint  resolution  to  provide  temporarily  for  the  expendi- 
tures of  the  Government  approved  June  29,  1894  (28  Stat^ 
585),  provided: 

*'That  all  appropriations  •  •  •  under  existing  laws 
which  shall  remain  unprovided  for  on  the  thirtieth  day  of 
June,  eighteen  hundred  and  ninety-four,  be,  and  they  are 
hereby,  continued  and  made  available  for  a  period  of  thirty 
days  •  •  • :  Provided  further^  That  the  total  expenditures 
for  the  whole  of  the  fiscal  year  1895,  under  the  several  appro- 
priations hereby  continued  and  under  the  several  appropria- 
tion bills  now  pending,  shall  not  exceed  in  the  agsrregate 
the  amounts  finally  appropriated  therefor  in  the  several  bills 
now^  pending,  except  in  cases  where  a  change  is  made  in  the 
annual,  monthly,  or  per  diem  compensation,  •  •  •  unless 
tbe  salary  or  compensation  of  any  office  shall  be  increased  or 
diminished  without  changing  the  grade  or  the  duties  thereof^ 
in  which  case  such  salary  or  compensation  shall  relate  to  the 
entire  fiscal  year  and  run  from  the  beginning  thereof." 

The  provisions  of  this  joint  resolution  were  extended  by 
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joint  resolutions  of  July  31, 1894,  and  August  14, 1894  (28  Stat, 
687-690),  to  the  20th  of  August,  1894. 

A  distinction  may  properly  be  drawn  between  the  fees  of  a 
clerk  which  were  doubled  by  the  act  of  July  31,  1894,  and  the 
compensation  of  the  clerk.  The  fees  which  a  clerk  was  entitled 
to  Lave  doubled  were  collectible  not  only  for  services  rendered 
to  the  United  States,  but  for  services  rendered  by  him  to  iudi- 
vidaals.  These  fees  in  the  aggregate  constitute  a  fiind  from 
wbich  he  is  authorized  to  pay  the  expenses  of  his  office  and  to 
retain,  as  comi)ensatioir  for  himself,  a  sum  not  exceeding  the 
maximum  prescribed  in  section  840,  Revised  Statutes.  It  is 
clear  that  the  clerk  could  not  claim  double  fees  for  services  ren- 
dered private  litigants  and  which  had  been  duly  taxed  by  the 
coart  prior  to  the  passage  of  the  act  of  July  31, 1894,  and  there 
is  no  reason  in  the  law  why  he  should  claim  such  additional 
fees  from  the  Government  simply  because  they  had  not  yet 
been  paid  to  him.  The  increased  or  diminished  compensation 
referred  to  in  the  joint  resolutions,  in  my  opinion,  relates  to  such 
changes  as  may  be  made  in  the  appropriation  acts  directly  pro- 
yiding  for  the  salary  or  compensation  of  officers,  and  not  to 
such  a  clause  as  is  found  in  the  act  of  July  31,  whereby  the 
fees  which  an  officer  of  the  court  is  entitled  to  collect,  both 
from  the  Government  and  from  individuals,  are  doubled. 

The  action  of  the  Auditor  is  therefore  affirmed. 

R.  B.  Bowler, 

Comptroller. 

IN  RE  APPEAL  OF  L.  M.  TOTTEN,  UNITED  STATES 
COMMISSIONER  FOR  THE  WESTERN  DISTRICT 
OF  NORTH  CAROLINA. 

A  commisBioDer  is  eu titled  to  a  fee  for  administerlDg  tbe  oath  required, 
bj  tbe  Attorney-General  and  tbe  accounting  officers,  to  be  taken  by  a 
deputy  marshal  in  proving  his  quarterly  account,  but  can  not  be 
allowed  for  swearing  a  deputy  to  the  correctneKs  of  tbe  fees  claimed 
by  him  in  each  case. 

Treasub\  Department, 
Office  of  Comptroller  of  the  Treasi^ry, 

October  2:"),  1895. 
Mr.  L.  M.  Totten,  a  United   StatevS  commissioner  for  the 
western  district  of  North  Carolina,  appeals  from  the  Audi- 
tor's settlement  of  his  account  for  the  quarter  ending  March 
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31,  1895.    Among  other  items  the  Aaditor  made  the  following 
disallowance: 

^^Ali  charges  iu  excess  of  swearing  each  deputy  marshal  to 
his  account  (in  duplicate)  once,  disallowed,  as  the  Department 
does  not  require  that  a  deputy  be  sworn  to  each  case  sepa- 
rately, but  that  he  be  sworn  to  his  account  as  a  whole,  which 
covers  each  and  every  item  included  in  his  account  for  the 
quarter."    j  See  note.  | 

The  commissioner  claims  these  fees  under  the  decision  in 
the  case  of  United  States  v.  Allred  (155  U.  S.,  591).    In  that 
case  there  were  allowed  fees  '^for  administering  oaths    to 
deputy  marshals  to  verify  their  accounts  of  service  as  required 
by  the  Attorney-General  and  the  accounting  officers  of  the 
Treasury.^    What  is  required  by  the  Attorney-General  and 
the  accounting  officers  is  one  oath  to  the  account  presented 
by  each  deputy  marshal  to  the  marshal  quarterly,  and  which 
accounts  form  part  of  the  marshal's  quarterly  account  for  the 
fees  earned  by  his  office.    More  than  one  account  quarterly 
from  each  deputy  is  not  required,  is  unnecessary,  and  not  in 
accordance  with  the  methods  in  which    the    marshals   are 
required  to  submit  their  accounts  for  settlement.     Mr.  Totten 
has  evidently  misunderstood  the  services  required  by  the 
Attorney-General  and  the  accounting  officers  of  the  Treasury, 
and  for  rendering  which  the  commissioner  was  allowed  fees  in 
the  Allred  case.    An  examination  of  Mr.  Totten's  account 
shows  that  he  claims  these  fees  for  swearing  the  deputy  mar- 
shal to  the  amount  of  fees  which  he  is  entitled  to  receive  for 
his  services  in  each  case  brought  before  the  commissioner. 
The  practice  no  doubt  is  for  the  deputy  to  make  up  a  state- 
ment of  the  fees  which  he  claims  for  his  services  in  each 
particular  case  and  to  forward  the  same  to  the  marshal;  but 
the  Attorney-(Teneral  and  the  accounting  officers  have  not 
required  these  statements  to  be  separately  sv^orn  to.    What 
they  do  reijuire  is  an  oath  to  the  whole  of  the  deputy  mar- 
shaPs  quarterly  account,  which  is  made  up  from  these  different, 
separate  statements. 

The  action  of  the  Auditor  is  therefore  affirmed. 

R.  B.  Bowler,  • 

Comptroller, 

Note. — As  the  fees  claimed  were  not  for  administering  au  oath  to  an 
actual  account,  but  only  to  the  reports  upon  which  an  account  was  made 
up^  not  even  the  fee  for  administering  one  oath  was  allowable;  and  such 
has  been  the  practice. 
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IN  RE  APPEAL  OF  0.  H.HARVEY,  UNITKI)  STATES 
COMMISSIONER  FOR  THE  EASTERN  DISTRICT  OF 

TENNESSEE. 

A  commissioner  can  be  allowed  only  sach  fees  in  taking  recognizances  as 
he  wonld  be  entitled  to  receive  if  he  followed  the  form  of  recognizance 
prescribed  by  the  State  statute. 

A  commissioner  is  entitled  to  fees  for  taking  down  the  testimony  of  defend- 
ant's witnesses  when  it  is  required  by  the  practice  under  the  State 
statutes. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

October  25,  1895. 
Mr.  C.  H.  Harvey,  a  United  States  commissioner  for  the 
eastern  district  of  Tennessee,  appeals  from  the  settlement  of 
his  account  for  the  quarter  ending  March  31, 1895,  wherein  the 
the  Auditor  made  certain  disallowances. 

^^  Item  2.  Bond  and  acknowledgment  disallowed.  Oode  of 
Tennessee  provides  an  *  undertaking,' for  which  one  folio  at  15 
cents  allowed,  $6.35.'^ 

Section  5983  of  the  Code  of  Tennessee  provides: 

<^The  undertaking  may  be  substantially  in  the  following 
form: 

**  State  of  Tennessee,  > 

County:  ) 

"We,  A.  B.,  C.  D.,  and  E.  F.,  agree  to  pay  the  State  of  Ten- 
nessee   dollars,  unless  the  said  A.  B.  appear  at  the  next 

term  of  the  circuit  court  of county,  in  answer  for  the 

ofifense  of  larceny  (or  as  the  case  may  be),  and  does  not  depart 
the  court  without  leave. 

"A.  B. 
"0.  D. 
"E.  F. 
"Approved. 

"G.  H.  (name  of  officer)." 

From  this  section  it  will  appear  that  the  form  prescribed 
therein  does  not  amount  to  more  than  one  folio,  and,  further- 
more, no  acknowledgment  is  required.  As  by  section  1014, 
Revised  Statutes,  the  procedure  in  criminal  cases  is  to  be 
according  to  the  usual  mode  of  process  against  offenders  in 
the  State  in  which  the  examination  is  had  by  the  commissioner, 
it  follows  that  the  commissioner  is  only  entitled  to  receive  pay- 
ment for  services  required  by  the  State  practice.    ( United 
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States  Y.  Eicing^  140  U.  S.,  142;  Accounts  of  William  B,  Qilhertj 
Bowler's  First  Gomp.  Dec.,  213.)  •  As  a  longer  form  of  recogni- 
zance than  that  required  by  the  provisions  of  section  5dS3  of 
the  Code  of  Tennessee  is  not  necessary,  a  commissioner  is  not 
entitled  to  more  than  the  fee  he  would  have  received  had  he 
.followed  the  form  prescribed  in  said  section.  This  is  neces- 
sarily so  not  only  in  principle,  but  as  a  result  of  the  decision 
of  the  Court  of  Claims  in  the  case  of  Zabriskie  v.  United  States 
(29  C.  Cls.  R.,  188),  where  it  was  held  that  in  the  absence  of 
*' certain  peculiarities  in  the  State  practice,  to  which  United 
States  commissioners  conform,''  two  folios  were  sufficient  for 
an  original  recognizance.  Where  the  peculiarity  of  the  State 
practice  requires  recognizances  longer  than  two  folios  the 
amount  is  necessarily  allowed  by  the  accounting  officers;  but 
where,  under  the  peculiarities  of  the  State  practice,  as  under 
section  5983  of  the  Code  of  Tennessee,  a  shorter  form  than 
two  folios  is  prescribed,  a  charge  of  only  one  folio  can  be 
allowed. 

No  acknowledgment  being  required  by  the  Code  of  Tennes- 
see, none  is  necessary,  and  no  fees  therefor  can  be  allowed. 

2.  "Testimony  of  defendants'  witnesses  disallowed.  Order 
requires  commissioner  to  take  defendants'  testimony;  not 
defendants'  witnesses." 

Tbe  order  of  court  referred  to  by  the  Auditor  is  as  follows: 

''They  will  take  down  the  testimony  and  write  it  out  in  a 
plain  and  legible  hand  or  with  typewriter.  They  will  take 
down  the  testimony  of  the  defendant  as  other  witnesses." 

From  a  reading  of  the  rule  of  court  alone,  the  action  of  the 
Auditor  was,  no  doubt,  proper,  but  taken  in  connection  with 
certain  sections  of  the  Code  of  Tennessee,  which,  under  section 
1014,  United  States  Revised  Statutes,  must  govern  the  prac- 
tice before  commissioners  ( United  States  v.  Ewing^  140  U.  S., 
142),  the  action  of  the  Auditor  must  be  overruled  and  the 
amount  claimed  by  the  commissioner  allowed.  These  sections 
are  as  follows: 

^<  Sec.  5881.  At  the  examination  the  magistrates  shall  exam- 
ine the  witnesses  for  the  prosecution,  on  oath,  in  the  presence 
of  the  defendant  and  such  other  witnesses  as  may  be  produced 
by  the  defendant." 

*'Sec.  5883.  If  the  defendant  choose  to  make  a  statement, 
the  magistrate  shall  proceed  to  take  the  same  in  writing,  with- 
out oath,  and  the  statement  when  written  shall  be  resMl  over 
to  hi  in  and  vsigued  by  him." 
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'^Sec.  5885.  After  the  waiver  of  the  defendant  of  his  right 
to  make  a  statement,  or  after  he  has  made  it,  his  witnesses,  if 
he  produce  any,  may  be  sworn  and  examined.'' 

^^Seg.  5887.  1?he  evidence  of  the  witnesses  examined  shall 
be  reduced  to  writing  by  the  magistrate,  or  under  his  direction, 
and  signed  by  the  witnesses,  respectively." 

These  sections  clearly  provide  for  the  hearing  of  witnesses 
on  behalf  of  the  defendant  and  for  writing  out  their  testimony. 

R.  B.  Bowler, 

Comptroller, 

IN  RE  APPEAL  OF  A.  J.  VAN  DUZEE,  CLERK  OP 
UNITED  STATES  COURTS  FOR  THE  NORTHERN 
DISTRICT  OF  IOWA. 

A  pnctioe  established  or  directly  sanctioned  by  the  judge  has  the  same 
force  and  effect  as  a  rule  of  court,  and  the  clerk  of  the  court  acting 
thereander  is  entitled  to  fees  for  the  services  rendered  necessary  by 
inch  practice. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

October  25,  1895. 
In  the  settlement  of  the  accounts  of  A.  J.  Van  Duzee,  clerk 
of  the  United  States  courts  for  the  northern  district  of  Iowa, 
for  the  quarter  ending  September  30,  1894,  by  the  Auditor, 
certain  disallowances  were  made. 

1.  <'  Charges  for  approving  bonds  disallowed  as  not  covered 
by  the  fee  bill."  In  answer  thereto,  Mr.  Van  Duzee  makes  the 
following  statement: 

'^  I  claim  the  fee  for  above  charge  as  a  *  making  any  record, 
certificate '  provided  in  eighth  clause  of  section  828,  Revised 
Statutes.  In  Van  Duzee  v.  United  States  (48  Fed.  Hep.,  613), 
the  court  says,  in  eleventh  paragraph :  '  The  next  item  excepted 
to  is  the  folio  charge  for  the  approval  by  the  clerk  of  recogni- 
zances given  ill  certain  criminal  cases.  It  is  the  duty  of  the 
clerk  to  approve  these  bonds,  and  it  is  the  practice  to  evidence 
such  approval  by  a  written  entry  or  certificates  of  approval 
upon  the  face  or  ba<;k  of  the  bond.  This  is  the  making  of  an 
entry  or  certificate  within  the  language  of  section  828  of  the 
Revised  Statutes,  and  the  folio  fee  of  15  cents  is  chargeable 
therefor.'  And  the  circuit  court  of  appeals  for  the  eighth  cir- 
cuit affirmed  such  ruling  and  gave  judgment  therefor."  ( United 
States  V.  Van  Duzee^  52  Fed.  Rep.,  930.) 

2.  *' Charges  for  certificates  and  seals  to  copies  of  indict- 
ments for  defendants  disallowed  as  in  former  statements." 
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In  explanation  of  this  disallowance  Mr.  Van  Dnzee  refers  to 
the  case  of  Van  Duzee  v.  United  State*  (48  Fed.  Rep.,  643), 
affirmed  by  the  circuit  coort  of  appeals  in  52  Fed.  Rep.,  930,  in 
which  case  it  was  said  (48  Fed.  Rep.,  649) : 

'^  Exception  is  also  taken  to  the  charge  for  certificate  and  seal 
attached  to  the  copy  of  the  indictment  furnished  on  demand  to 
the  defendant  in  the  case  of  United  States  v.  Parquette  under  the 
provisions  of  the  standing  rule  of  this  court.  It  was  the  duty 
of  tlie  clerk  to  furnish  the  copy ;  and  it  is  the  usual  rule  that 
copies  of  all  parts  of  the  record,  when  furnished  by  the  clerk, 
shall  be  duly  certified  to  by  the  clerk.    The  charge  is  allowed." 

3.  ^'  Charges  for  making  and  filing  reports  of  per  diem  and 
mileage  of  witnesses  and  jurors  disallowed  as  in  former  state- 
ments."   In  explanation  Mr.  Van  Duzee  says: 

<*  In  United  States  v.  Van  Duzee  (52  Fed.  Rep.,  930)  the  circuit 
court  of  appeals  for  the  eighth  circuit  say :  ^  The  clerk  is  requirod 
to  perform  these  services  in  carrying  out  the  requirements  of 
the  rule  adopted  by  the  court  regulating  the  manner  in  which 
proof  of  the  amounts  due  Jurors  is  to  be  forwarded.  The  court 
is  also  required  to  make  an  order  directing  the  payment  of  the 
sums  due  jurors,  and  as  a  basis  therefor  the  clerk  is  required  to 
make  a  report  to  the  court  of  the  names  of  the  jurors  and  the 
amounts  due  them;  the  clerk  is  entitled  to  pay  therefor.'"  (59 
Fed.  Rep.,  440.) 

From  a  reading  of  the  two  cases  in  the  Forty-eighth  and 
Fifty-ninth  Federal  Reporter,  above  referred  to,  in  both  of 
which  cases  the  opinion  was  delivered  by  the  judge  of  the  dis- 
trict of  which  Mr.  Van  Duzee  is  the  clerk,  it  is  clear  that  it  is 
the  established  practice  of  that  district,  sanctioned  by  the 
judge,  as  shown  by  the  statements  made  by  him  in  those  opin* 
ions,  to  require  of  the  clerk  the  acts  for  which  he  makes  the 
charges  disallowed  by  the  Auditor.  Where  a  practice  is  estab- 
lished by  the  direction  of  the  court  or  with  the  court's  sanc- 
tion, such  practice  must  have  the  same  force  and  effect  as  a 
rule  of  court.  ( United  States  v.  Converse^  63  Fed.  Rep.,  423; 
United  States  v.  Morgan,  66  Fed.  Rep.,  279.)  The  principle  of 
these  two  cases  has  already  been  adopted  by  the  Comptroller 
m  the  case  of  Noble  C.  Butler  (1  Comp.  Dec,  230). 

The  accountiug  officers  have  heretofore  not  allowed  these 
items,  on  the  ground  that  the  services  were  unnecessary,  and 
particularly  as  certifying  to  the  correctness  of  copies  of  in- 
dictments furnished  to  defendants  by  the  clerk  serves  no  pur- 
pose in  informing  the  defendant  that  the  copy  is  a  correct 
one,  for  such  information  would  be  derived  from  the  mere  fikJt 
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tliat  it  was  handed  to  him  by  the  clerk.  The  authentication 
ftf  such  certificate  by  the  seal  of  the  court  seems  absolutely 
unnecessary.  But  as  these  acta  are  required  by  the  practice 
adopted  by  the  court,  allowance  of  the  expense  thereof  comes 
within  the  i)rinciple  of  the  decisions  in  the  cases  of  Converse 
and  Morgan,  above  referred  to,  and  if  the  expense  is  an 
unnecessary  charge  against  the  (fovernment  the  responsibility 
tlierefor  rests  not  with  the  Comptroller,  but  with  the  court 
prescribiug  the  practice  prevailing  in  the  northern  district  of 
Iowa. 

For  the  reason  above  stated  the  action  of  the  Auditor  is 
overruled,  and  the  above  items  disallowed  by  him  will  now  be 

allowed. 

R.  B.  Bowler, 

Comptroller, 

IN  RE  APPEAL  OP  H.  D.  SPENCER,  UNITED  STATES 
COMMISSIONER  FOR  THE  WESTERN  DISTRICT 
OF  VIRGINIA. 

For  services  rendered  in  poor  convict  cases  under  section  1042  a  oommis- 
sioner  is  entitled  to  no  fees  from  the  United  States  except  the  per 
diem  of  $5  allowed  by  section  847,  Revised  Statutes. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

October  25,  1895. 
There  was  disallowed  by  the  Auditor  all  fees  for  services  in 
the  discharge  of  poor  couvicts  under  sectiou  1042,  Revised 
Statutes,  except  the  per  diem  fee  of  $5  prescribed  by  the  last 
clause  of  section  847,  Revised  Statutes,  which  reads: 

^^  For  the  examination  and  certificate  in  cases  of  applications 
for  discharge  of  poor  convicts  imprisoned  for  nonpayment  of  a 
fine  or  flue  and  costs,  five  dollars  a  day  for  the  time  necessarily 
employed.'' 

It  has  been  the  continuous  practice  of  the  accounting  officers 
to  treat  this  per  diem  fee  as  the  sole  fee  authorized  by  law  to 
be  charged  against  the  Government  in  these  cases,  and  that 
the  folio  fee  for  services  rendered  by  a  commissioner  in  hearing 
and  deciding  on  criminal  charges  is  not  allowable  in  proceed- 
ings under  section  1042.  If  such  folio  fees  may  be  claimed  by 
a  commissioner  there  is  nothing  which  makes  them  a  charge 
against  the  United  States,  for,  unlike  services  rendered  by  a 
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commissioner  iu  a  criminal  case,  they  are  iiot  rendered  at  the 
request  of  the  Government,  but  at  the  request  of  the  poor  con- 
vict. The  diflTerence  between  these  folio  fees  and  the  per  diem 
fee  is  this :  The  per  diem  fees  of  all  officers  of  the  courts,  includ- 
ing commissioners,  are  expenses  which  the  United  States  bears 
in  farnisMng  tribunals  for  the  dispensation  of  justice. 

No  decision  seems  ever  to  have  been  rendered  by  any  court 
upon  this  question,  but  in  the  last  case  in  which  the  pomt  was 
raised  in  the  Court  of  Claims  the  decision  was  against  the 
commissioner,  no  opinion,  however,  being  delivered  by  the 
court. 

The  action  of  the  Auditor  is  affirmed. 

R.  B.  Bowler, 
Comptroller. 

IN  RE  ACCOUNTS  OF  B.  F.  HEGLER,  CLERK  UNITED 
STATES  DISTRICT  COURT  FOR  THE  SECOND  JUDI- 
CIAL DISTRICT  OF  OKLAHOMA  TERRITORY. 

A  clerk  of  a  court  is  not  entitled  to  fees  from  the  United  States  for  services 
in  habeas  corpus  proceedings  rendered  at  the  request  of  the  person 
applying  for  the  writ. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

October  25,  1895. 
Mr.  B.  F.  Hegler,  clerk  of  the  United  States  district  court 
for  the  second  judicial  district  of  Oklahoma  Territory,  in  his 
account  for  the  half  year  ending  Jane  30, 1894,  claims  the  fol- 
lowing fees  in  a  habeas  corpus  proceeding: 

Habeas  corpus. 
E.  D.  Nix,  U.  S.  Marshal: 
1894. 

Feb.  23.  Fil.  petition,  10c. ;  yerifying  same,  30c |0.40 

Issuing  writ  habeas  corpus 1.00 

Knt.  ord.  discharging  dert 15 

Docket  fee 1.00 

In  the  original  settlement  these  fees  were  suspended  for 
further  information. 

Upon  explanation  it  appears  that  the  proceeding  was  one 
upon  a  writ  of  habeas  corpus,  the  writ  being  sued  out  by  one 
Perry  Puckett,  who  had  been  arrested  by  a  United  States 
deputy  marshal  on  a  charge  of  assault  with  intent  to  kill,  and 
that  on  the  hearing  he  was  discharged.  The  writ  was  directed 
to  the  marshal  of  the  district,  in  whose  custody  said  Puckett 
was. 
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The  clerk  claims  the  fees  for  the  services  rendered  because 
he  was  compelled  to  render  the  same.  It  does  not  follow, 
however,  that  fees  for  such  services  are  a  proper  charge  against 
the  United  States.  The  services  were  not  rendered  at  the 
request  of  the  United  States,  but  at  the  request  of  Puckett, 
and  it  is  not  seen  how  the  United  States  can  be  properly 
charged  with  the  fees  for  the  services  rendered  by  the  clerk. 

In  criminal  cases  instituted  by  the  Government  the  fees  for 
services  rendered  at  the  request  of  the  Government  are  paya- 
ble by  the  Government,  as  are  the  fees  in  cases  rendered  at 
the  request  of  private  parties;  but  this  habeas  corpus  pro- 
ceeding was  not  instituted  by  the  Government,  and  the  services 
were  all  rendered  at  the  request  of  the  party  suing  out  the 
writ;  the  Government  is  therefore  not  liable  for  the  fees.  The 
items  will  be  disallowed. 

E.  B.  Bowler, 

Comjytroller, 

IN  RE  APPEAL  OF  A.  1).  BROOKS,  CLERK  OF  THE 
DISTRICT  COURT  FOR  THE  EASTERN  DISTRICT 
OF  TEXAS. 

For  services  rendered  on  behalf  of  the  defendant  in  a  criminal  case,  other 
than  those  performed  under  section  878,  Revised  Statutes,  a  clerk  of  a 
United  States  court  is  not  entitled  to  fees  from  the  Government. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

October  25^  1895. 
Mr.  A.  D.  Brooks,  clerk  of  the  district  court  for  the  eastern 
district  of  Texas,  appeals  from  the  settlement  by  the  Auditor 
of  his  account  for  the  quarter  ending  December  31,  1894,  in 
which  the  following  disallowance  was  made: 

"Charges  for  filing  motion'  for  a  new  trial  disallowed. 
Defendant's  costs,  and  United  Stat<^s  not  liable,  (>0  cents.'' 

ill  answer  the  clerk  suys : 

"I  know  of  no  law  authorizing  the  clerk  to  either  exact  the 
pay  of  the  defendant  in  a  criminal  cause  or  to  refuse  to  perform 
the  service.'' 

Admitting  the  correctness  of  the  clerk's  statement,  which, 
however,  it  is  not  necessary  to  decide,  it  does  not  follow  that 
the  United  States  would  be  chargeable  for  the  fees  for  this 
service,  which  clearly  was  one  on  behalf  of  the  defendant.    Sec- 
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tioii  878,  Revised  Statutes,  provides  that  the  costs  incurred  by 
the  process  necessary  to  obtain  the  witnesses  for  an  indigent 
defendant  in  criminal  cases  and  the  fees  of  such  witnesses 
^^hall  be  paid  by  the  United  States.  The  express  provision 
that  these  particular  expenses  should  be  paid  by  the  Govern- 
ment indicates  an  intention  upon  the  part  of  Congress  that 
other  expenses  properly  chargeable  to  a  defendant  shall  not 
be  paid  by  the  Government. 

The  action  of  the  Auditor  in  making  the  above  disallowance 
is  therefore  affirmed. 

R.  B.  Bowler, 

Comptroller, 

IN  RE  APPEAL  OF  L.  M.  TOTTEN,  UNITED  STATES 
COMMISSIONER  FOR  THE  WESTERN  DISTRICT  OF 
NORTH  CAROLINA. 

In  the  absence  of  evidence  that  the  discretion  of  a  commissioner  in 
j^ranting  continuances  has  been  abused,  he  is  entitled  to  a  per  diem 
fee  for  each  day  upon  which  he  was  engaged  in  hearing  and  deciding 
on  criminal  charges,  if  his  account  therefor  is  approved  by  the  court. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

October  25,  1895. 
Mr.  L.  M.  Totten,  a  United  States  commissioner  for  the 
western  district  of  North  Carolina,  apj)eal8  from  the  settle- 
ment by  the  Auditor  of  his  account  for  the  quarter  ending 
September  30,  1894.  Among  the  items  disallowed  by  the 
Auditor  were  certain  per  diem  charges  in  cases  where  (!ontin. 
nances  had  been  granted  by  the  commissioner.  It  appears 
that  the  district  attorney  in  presenting  the  accounts  of  the 
commissioner  for  allowance  by  the  court,  under  the  provisions 
of  the  act  of  February  L>2,  1875  (18  Stat.,  333),  recommended 
that  these  items  be  disallowed,  which  recommendation,  how- 
ever, was  not  followed  by  the  court,  for  the  account  of  the 
commissioner  was  approved  as  rendered.  It  was  held  in 
United  States  v.  Jones  (134  V.  S.,  483)  and  United  States  v. 
Etcing  (140  U.  S.,  142)  that  a  commissioner  acting  in  good  faith 
was  invested  with  a  discretionary  power  to  sus])eiid  the  hear- 
ing of  a  case  where,  in  his  judgment,  a  proper  regard  for  the 
interest  of  justice  required  it.  In  the  absence  of  an  abuse  of 
this  discretionary  power  it  is  clear  that  a  commissioner  is 
entitled  to  per  diem  charges  for  all  days  ui>on  which  he  hears 
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a  case,  althoagh  the  only  action  taken  is  to  continue  the  case 
to  another  day.  Whether  the  discretion  with  which  the  com- 
missioner is  invested  is  abused  is  a  question  of  fact  to  be 
determined  in  each  particular  case;  but,  as  held  in  United 
States  V.  Jones  (134  U.  S.,  4S3)j  when  an  account  is  approved 
by  the  court  under  the  provisions  of  the  act  of.  February  22, 
1875,  sufch  approval  is — 

*^ prima  facie  evidence  of  the  correctness  of  the  items  of  that 
account;  and  in  the  absence  of  clear  and  unequivocal  proof  of 
mistake  on  the  part  of  the  court  should  be  conclusive." 

lu  the  absence  of  other  information  than  the  opinion  of  the 
district  attorney  that  the  continuances  were  not  necessary, 
which  opinion  was  overruled  by  the  action  of  the  court,  these 
per  diems  must  be  allowed. 

E.  B.  BOWLBB,' 

Comptroller. 

m  RE  APPEAL  OF  G.  G.  EAVES,  UNITED  STATES 
COMMISSIONER  FOR  THE  WESTERN  DISTRICT 
OF  NORTH  CAROLINA. 

The  accoantin^  officers  of  the  Treaeury  have  no  jarisdiction  to  consider 
items  in  a  fee  account  of  an  officer  of  a  United  States  court  unless 
sach  items  are  approved  by  the  court  as  required  by  the  act  of  Feb- 
ruary 22.  1875. 

Where  the  court  does  not  approve  a  commission drs  per  diems  for  days  to 
which  he  had  continued  cases  on  trial  before  him,  no  fees  can  be  allowed 
for  services  rendered  necessary  by  and  incident  to  such  continuances. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

October  J25,  1895. 

Mr.  G.  G.  Eaves,  a  United  States  commissioner  for  the  west- 
ern district  of  North  Carolina,  appeals  from  the  settlement  by 
the  Auditor  of  his  account  for  the  quarter  ending  September 
30, 1894. 

1.  Among  the  items  disallowed  by  the  Auditor  were  charges 
for  certain  per  diems  as  disallowed  by  the  court.  It  appears 
that  in  all  these  cases  the  per  diems  charged  for  by  the  com- 
missioner were  for  continuances*,  that  the  district  attorney 
took  exception  to  the  number  of  continuances  as  unnecessary, 
and  ill  the  approval  of  the  accounts  of  the  commissioner  by 
the  court  the  amount  of  these  per  diems  wa«  not  allowed  by  the 
court.    Under  the  provisions  of  the  act  of  February  22,  1875 
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(18  Stat.,  333),  the  accounting  officers  have  no  jarisdiction  to 
consider  any  item  not  approved  by  the  court.  Therefore, 
whether  the  action  of  the  court  was  right  or  wrong  in  the  dis- 
allowance of  these  items,  the  accounting  officers  are  without 
power  to  consider  the  explanations  made  by  the  commissioner. 
The  action  of  the  Auditor  in  disallowing  the  same  is  therefore 
affirmed. 
2.  The  Auditor  also  made  the  following  disallowance: 

<^A11  charges  incident  to  such  continuances  for  bonds  and 
mittimuses,  disallowed." 

If  the  continuances  were  unnecessary  and  had  not,  in  fact, 
been  made,  the  services  consequent  upon  such  continuances 
would  not  have  been  rendered.  It  would  seem,  therefore,  that 
the  charges  for  these  services  are  not  allowable  unless  the  per 
dieiiis  for  the  continuances  are  also  allowable.  As  the  neces- 
sity for  the  continuances  is  a  question  of  fact  which  the  court 
has,  in  the  approval  of  the  commissioner's  account,  found 
against  the  commissioner,  the  charges  for  the  services  incident 
to  such  continuances,  although  approved  by  the  court,  should 
not  be  allowed  by  the  accoanting  officers. 

The  action  of  the  Auditor  is  therefore  affirmed. 

B.  B.  BOWLBB, 

Comptroller. 


IN  BE  ACCOCTNT  OF  A.  D.  BBOOKS,  CLBBK  UNITED 
STATES  DISTBICT  COUBT  FOB  THE  EASTEBN 
DISTBIOT  OF  TEXAS. 

llDder  section  878,  Revised  Statutes,  the  clerk's  fee  for  the  filing  of  an 
indigent  defendant's  affidavit  is  no  part  of  the  '^coets  incnrred  by  the 
process,"  and  is  not  a  proper  charge  against  the  Goyemment. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

October  28^  1895. 
Ill  the  settleraeut  of  the  account  of  Mr.  A.  D.  Brooks,  clw'k 
of  the  district  court  for  the  eaBtern  district  of  Texas,  for  the 
quarter  ending  June  30, 1894,  the  following  disallowance  was 
made: 

"Charge  for  filing  defendant's  praecipe  for  process  dis- 
allowed. Government's  liability  commences  with  the  issue  of 
the  subpoena.    20  cents." 
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Mr.  Brooks,  in  his  explanation  to  suspended  and  disallowed 
itemH  ID  said  account,  makes  the  following  statement  as  to  this 
disaUowance: 

<<The  affidavit  to  indigence,  setting  forth  what  he  expects  to 
prove  hy  the  witnesses,  etc.,  as  specified  in  section  878,  Revised 
Statutes,  and  its  filing  by  the  clerk  is  surely  part  of  the  <  costs 
incurred'  by  the  process  (subpoena),  and  should  be  paid  in  the 
same  manner  that  similar  costs  (filing  praecipe  of  United  States 
attorney)  are  paid  in  case  of  witnesses  subpoenaed  in  behalf  of 
the  I'nited  States.'' 

Section  878,  Revised  Statutes,  provides: 

"Whenever  any  person  indicted  in  a  court  of  the  United 
States  makes  affidavit,  setting  forth  that  there  are  witnesses 
whose  evidence  is  material  to  his  defense;  •  •  •  and  that 
he  is  not  possessed  of  sufficient  means,  and  is  actually  unable 
to  pay  the  fees  of  such  witnesses,  the  court  in  term,  or  any 
judge*  thereof  in  vacation,  may  order  that  such  witnesses  be 
subpoenaed  if  found  within  the  limits  aforesaid.  In  such  case 
the  coats  incurred  by  the  process  and  the  fees  of  the  witnesses 
shall  be  paid  in  the  same  manner  that  similar  costs  and  fees 
are  paid  in  case  of  witnesses  subpoenaed  in  behalf  of  the  United 
States." 

From  a  reading  of  the  language  above  quoted,  it  is  clear  that 
*'the  costs  incurred  by  the  ]>roce.ss"  first  arise  when,  after  the 
person  indicted  has  filed  a  proper  affidavit,  the  judge  orders 
the  witnesses  to  be  subpoenaed.  Charges  for  drawing  affi- 
davits and  for  jurats  and  seals  thereto  and  for  filing  the  same 
have  been  uniformly  disallowed  by  the  accounting  officers  for 
the  reasons  above  stated.  The  affidavit  no  doubt  has  to  be 
filed  in  all  cases,  whether  the  judge  orders  a  witness  to  be 
subpoenaed  thereunder  or  not.  It  can  not  be  contended  that 
the  charge  for  filing  the  affidavit  should  be  paid  by  the  United 
States  as  part  of  the  ^^  costs  incurred  by  the  process"  in  a  case 
where  no  witness  was  ordered  to  be  subpoenaed.  The  ex- 
pense of  filing  the  affidavit  becomes  no  more  ^' costs  incurred 
by  the  process  "  because  an  order  directing  the  witnesses  to  be 
subpoenaed  has  been  made  by  the  judge. 

The  disallowance  was  properly  made,  and  will,  therefore, 
stand. 

B.  B.  BOWLEB, 

Oamptroller. 
U268— VOL  2 15 
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IN  RE  APPEAL  OF  J.  B.  0OGHi:iAN,  UNITED  STATES 
NAVY,  INSPECTOR  OF  THE  EIGHTH  LIGHTHOUSE 
DISTRICT. 

A  disbarsing  officer  of  the  Goyemment  is  not  sathorized  by  law  in  paying 
from  the  salary  due  a  deceased  employee  the  claims  of  creditors  against 
his  estate. 

Treasury  Department^ 
Office  of  Comptroller  of  the  Treasury, 

October  29j  1895. 
J.  B.  Coghlan,  commander  U.  S.  N.,  inspector  of  the  Eighth 
light-house  district,  appeals  from  the  Auditor's  settlement  of 
his  account  under  the  appropriation,  <^  Salaries  of  keepers  of 
light-houses,  1894,"  for  the  period  ending  June  30, 18W.  The 
Auditor  made  the  following  disallowance: 

^^The  amounts  paid  Dan  Lyiich  and  L.  A.  Guidry,  as  charged 
in  vouchers  Nos.  4d  and  49,  disallowed.  There  is  no  authority 
for  the  said  Dan  Lynch  and  L.  A.  Ouidry  to  sign  for  or  receive 
the  salary  due  Harry  Anderson  or  any  portion  of  it." 

The  voucher  in  favor  of  Dan  Lynch  is  made  up  of  the  fol- 
lowing items : 

1894. 

Jan.  16,  Cash 15.00 

Jan.  16,  Drinks 50 

Jan.  18,  Cash  and  drinks 2.55 

Jan.  19,  Drinks 40 

Total 8.45 

L.  A.  Guidry's  bill  is  for  similar  items. 

It  appears  that  Harry  Anderson,  assistant  keeper  of  the 
Southwest  Reef  Light  Station,  Louisiana,  died  on  February 
12, 1894.  There  was  due  to  him  as  salary  up  to  that  date  the 
sum  of  $53.75.  Under  authority  of  the  Light-House  Board 
the  inspector  paid  therefrom  burial  expenses  amounting  to 
$34,  and  the  bills  of  Lynch  and  Ouidry  amounting  to  $15.60. 
It  appears  that  Anderson  was  unmarried,  and  although  dili- 
gent inquiry  was  made  no  information  could  be  obtained  as  to 
his  heirs.    No  administration  was  had  uppn  his  estate. 

The  action  of  the  Auditor  in  disallowing  the  payments  made 
to  Lynch  and  Guidry  must  be  sustained.  There  was  no 
authority  of  law  for  the  use  of  the  money  due  the  deceased  in 
the  payment  of  these  bills.  There  is  a  long  established  prac- 
tice in  the  Treasury  Department  in  regard  to  the  disposition 
of  salary  due  to  a  deceased  officer  or  employee  when  the 
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amoant  is  less  than  $100  and  no  other  property  is  left.  In 
Bach  cases  it  has  been  the  practice  upon  the  presentation  of 
the  proof  for  the  action  of  the  Comptroller  of  the  Treasury 
not  to  reqaire  administration  upon  the  estate,  but  the  amount 
due  is  paid  to  the  widow  or  other  person  or  persons  who  would 
be  entitled  in  the  event  that  letters  of  administration  were 
taken  out.  Funeral  expenses  being  a  first  claim  against  the 
estate  of  a  deceased  person,  the  Government  is  fully  protected 
in  paying  them  from  the  assets  of  the  deceased.  Until  evi- 
dence is  furnished  that  the  funeral  expenses  have  been  paid, 
Depart  of  the  money  due  the  deceased  is  paid  to  the  widow  or 
other  heirs.  !N  either  the  law  nor  any  practice  of  the  Depart- 
ment would  warrant  the  Government  in  distributing  the 
personal  estate  of  a  deceased  employee  and  paying  the  claims 
of  general  creditors,  and  particularly  claims  of  the  character 
disallowed  by  the  Auditor  m  the  present  case.  Such  claim- 
ants have  always  been  left  to  their  remedy  at  law  by  taking 
out  letters  of  administration  and  proving  their  claims  before 
the  administrator  to  whom  the  Government  would  pay  the 
amount  due  the  estate. 

B.  B.  BawLEB, 

Comptroller. 


IN  RE  APPEAL  OF  WILLIAM  P.  BURKE,  LATE  PRI- 
VATE  UNITED  STATES  MARINE  CORPS,  FROM 
DISALLOWANCE  OF  RETAINED  PAY. 

An  enlisted  man  of  the  Marine  CorpH  who  deserts  thereby  forfeits  his 
retained  pay  (sections  1281  and  1282,  Rev.  Stat.)»  for  he  has  not  served 
'*  honestly  and  faithfully/'  notwithstanding  he  surrenders  himself 
and  makes  good  the  time  lost*  by  desertion  and  is  given  an  honorable 
discharge. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

November  9, 1895. 
The  claimant  appeals  from  the  decision  of  the  Auditor  dis- 
allowing his  claim  for  retained  pay.    The  disallowance  was 
made  for  the  following  reasons: 

"The  facts,  as  disclosed  m  the  accompanying  papers,  are 
that  Private  Burke  deserted  April  8, 1893;  surrendered  Decem- 
ber 18;  made  good  the  time  lost  by  desertion;  and  was  hon- 
orably discharged  May  27,  1895.  He  did  not  render  honest 
and  faithful  service,  and  his  claim  is  disallowed  under  the 
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deciaion  of  the  Sapreme  Court  in  the  Kingsley  Case^  (138  U. 
S.,  87). 

It  appears  from  the  statement  of  the  commandant  of  the 
Marine  Corps  that  the  claimant  reenlisted  in  this  service  for 
the  third  time  upon  September  13, 1889,  and  that  be  deserted 
on  the  8th  of  April,  1893,  voluntarily  returning  and  surrender- 
ing himself  December  18,  1893.  Thereupon  he  was  restored 
to  duty  without  a  trial  in  view  of  his  previous  good  record  in 
tlie  Marine  Corps,  which  covered  a  period  of  twenty  years' 
service.  Upon  the  expiration  of  this  last  term  of  service, 
including  the  additional  time  necessary  to  make  good  his 
absence  during  desertion,  he  was  given  an  honorable  discharge 
May  28, 1895,  and  the  mark  of  desertion  was  removed  fix)m  his 
record  upon  the  theory  that  he  had  served  honestly  and  faith- 
fully by  having  made  good  the  time  lost  during  his  desertion. 
In  other  words,  the  Marine  Corps  treated  the  mark  of  deser- 
tion upon  their  records  as  an  erroneous  one,  and  therefore 
removed  it.  Nevertheless  his  retained  pay  wa«  withheld  by 
the  paymaster  of  the  Marine  Corps,  and  he  was  advised  by  the 
colonel  commandant  to  submit  his  claim  for  the  same  to  the 
accounting  otiicers,  which  he  accordingly  has  done. 

The  retained  pay  claimed  by  Burke  is  that  arising  under  the 
act  of  May  5,  1872,  sections  1281  and  1282  of  the  Eevised 
Statutes.  The  purpose  of  this  law  and  of  section  1  of  the  act 
of  June  16,  1890  (26  Stat.,  157),  is  to  prevent  desertion  by 
retaining  some  iK>rtiou  of  the  pay  of  enlisted  men  until  the 
date  of  discharge,  and  to  insure  their  good  behavior  by  declar- 
ing that  the  retained  pay  shall  be  forfeited  unless  the  service 
has  been  honest  and  faithful  until  the  date  of  discharge. 

Paragraph  1503  of  the  Army  Regulations,  carrying  these 
laws  into  etlect,  as  amended  by  General  Orders,  No.  66,  of  July 
2,  1891,  18  as  follows: 

"  1503.  The  retained  pay  provided  for  in  sections  1281  and 
1282,  Revised  Statutes,  and  in  section  1  of  the  act  approved 
Jane  16,  1890,  is  f<Mrfeited  tor  the  following  causes: 

Ist.  Desertion  during  the  period  of  enilstment. 

2d.  etc." 

This  regulation  is  as  applicable  to  the  Marine  Corps  as  to 
the  Arioy,  by  reason  of  section  1612,  Revised  Statutes.  (19 
Opin.  A.  G.,  616.) 

This  law  and  regulation  appear  to  be  conclusiTe  as  to  Burke's 
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nght.  The  only  point  made  in  his  behalf  is  that  the  reoord  of 
his  deeertion  was  canceled,  and  that  he  received  an  honorable 
discharge;  the  commandant  of  the  Marine  Corps  claiming  the 
right,  by  reason  of  the  decision  of  the  Secretary  of  the  Navy 
of  December  8,  1885,  to  remove  the  mark  of  desertion.  Grant- 
iDg  that  this  be  true  it  still  fails  to  go  to  the  extent  of  author- 
izing the  payment  to  him  of  the  retained  pay.  The  fact  of  his 
desertion  exists  the  same  whether  it  appears  on  his  record  of 
discharge  or  not,  and  the  consequences  flowing  from  that  fact 
can  not  be  avoided  by  the  declaration  of  the  commandant  upon 
his  discharge  paper.  He  is  not  relieved  from  the  consequences 
which  the  law  attaches  to  his  acts  by  the  fact  that  he  may  have 
subsequently  received  honorable  discharge. 

In  this  case  the  marine  was  absent  from  his  post  without 
ieave  for  a  period  of  eight  months  without  any  explanation  of 
his  conduct,  and  the  presumption  arises  that  he  intended  to 
desert,  as  he  did  in  fiaict  leave  the  service,  the  gist  of  the  offense 
lying  in  the  animtts  non  revertendu  That  he  subsequently 
changed  his  mind  and  surrendered  himself  to  the  proper 
authorities,  and,  by  good  conduct  and  an  additional  service  of 
time  beyond  the  date  of  his  enlistment,  so  commended  himself 
to  his  sui)erior  officers  that  they  were  willing  to  give  him  an 
honorable  discharge,  does  not  relieve  him  from  the  conse- 
qaences  of  his  act  of  desertion  so  far  as  the  forfeiture  of  his 
retained  pay  is  concerned.  The  very  fact  that  he  was  required 
to  make  up  the  time  lost  during  his  absence  shows  conclusively 
that  this  was  a  case  of  desertion,  and  not  absence  without 
leava  (General  Orders,  No.  16,  February  8,  18<>5,  amc  .ding 
158,  article  18,  Kevised  Army  Regulations.) 

In  the  Digest  of  Opinions  of  the  Judge- Advocate-General 
of  the  Army  (Winthrop,  1895),  upon  page  573,  it  is  stated 
that— 

^'It  is  not  essential  to  the  forfeiture  by  the  soldier  of  his 
retained  pay  that  he  should  be  discharged  without  honor.  If 
he  has  deserted,  he  forfeits  this  pay  under  the  act  of  June  16, 
1890,  as  not  having  served  honestly  and  faithfiilly,  even  if  after 
his  desertion  he  has  been  restored  to  duty  without  trial.  So, 
where  the  deserter  has  been  tried  and  sentenced  to  a  period  of 
confinement  without  dishonorable  discharge,  and  at  the  end  of 
such  period  has  returned  to  duty  AQd  served  out  his  term 
of  service,  receiving  an  honorable  discharge,  he  is  not  entitled 
to  his  retained  pay. 

*<  Further,  under  paragraph  1503,  A.  B.,  as  amended  by  Gen- 
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eral  Orders,  No.  56, 1891,  a  soldier  may  be  discharged  by  the 
order  of  the  Secretary  of  War  specifying  forfeiture  of  retained 
pay,  and  yet  the  discharge  be  not  withoat  honor." 

It  is  not  necessary  that  there  should  be  a  finding  of  court- 
martial  to  deprive  a  soldier  of  this  retained  pay. 

<'  By  his  enlistment  the  soldier  contracts  ibr  honest  and  faith- 
ful service,  and  the  rendition  of  such  service  is  a  condition 
precedent  to  his  right  to  recover  his  retained  pay.  The  fact 
that  he  has  not  rendered  such  service  may  be  shown  as  well  by 
his  military  record  as  by  the  judgment  of  a  court-martiaL  It 
is  true  the  word  < forfeited'  is  used  in  the  statute,  but  we  think 
it  is  not  used  in  the  technical  sense  of  a  punishment  after  judg- 
ment, but  rather  in  the  sense  of  a  disability  incurred  by  the 
nonperformance  of  a  contract."  ( United  States  v.  Kingsley^  138 
U.  S.,  87,  90.) 

To  the  same  effect  is  United  States  y.  Landers  (92  U.  S.,  77, 79), 
where  it  is  stated  that — 

^'  For  the  purpose  of  determining  the  rights  of  a  soldier  to 
receive  pay  and  allowance  for  past  services  the  fact  of  deser- 
tion need  not  be  established  by  the  findings  of  a  court-martiaL 
It  is  sufficient  to  justify  the  withholding  of  the  moneys  that  the 
fact  appears  upon  the  muster  rolls  of  his  company." 

This  case  also  draws  a  proper  distinction  between  it  and  the 
case  of  United  States  v.  Kelly  (15  Wall.,  34),  cited  in  behalf  of 
this  claimant,  which  only  holds  that  the  soldier  who  voluntarily 
returns  from  desertion  and  is  restored  to  duty  without  trial  by 
his  department  commander,  on  the  condition  that  he  makes 
good  the  time  lost,  may  be  honorably  discharged  at  tne  expira- 
tion of  his  term  of  service,  and  hence  be  entitled  to  bounty^  not- 
withstanding the  desertion.  No  such  condition  attaches  to  the 
payment  of  bounty  as  to  retained  pay,  for  in  the  acts  relating 
to  retained  pay  honest  and  faithful  service  is  a  necessary  pre 
cedent. 

The  action  of  the  Auditor  is  accordingly  sustained. 

Edw.  a.  Bowers, 
Acting  Comptroller. 

IN  RE  CLAIM  OF  WILLIAM  H.  PETERS,  LATE  FIPBR, 
UNITED  STATES  MARINE  CORPS,  FOR  RETAINED 
PAY. 

An  enlisted  man  of  the  Marine  Corps  discharged  by  order  of  the  Secretary 
of  the  Navy  for  bad  conduct  and  with  forfeiture  of  retained  pay  (sec- 
tion 1  of  the  act  of  June  16, 1890,  sections  1281  and  1282,  Revised  Stal- 
ntes,  paragraph  1503,  Army  Regulations)  is  precluded  by  such  order 
from  receiving  retained  pay. 
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Tbeasuby  Dbpabtmknt, 
Offioe  of  Oomptbolleb  of  the  Tbeasuby, 

November  9j  1895. 
The  claimant  enlisted  in  the  United  States  Marine  Corps  on 
March  26, 1891,  to  serve  six  years  eleven  months  and  twelve 
days,  or  until  he  attained  his  majority.  He  was  discharged 
June  29,  1895,  by  direction  of  the  Secretary  of  the  Navy  for 
bad  conduct,  and  with  forfeiture  of  his  retained  pay. 

In  presenting  his  claim  to  the  Auditor  he  claims  ^'retained 
pay  as  follows :  First  year,  $48,  act  of  June  16, 1890,  and  $45.20 
under  section  1281,  Revised  Statutes." 
The  Auditor  disallowed  his  claim  for  the  following  reasons: 

'^  Under  the  provisions  of  the  iievised  Statutes  (sections  1281 
and  1282),  which  declare  that  the  retained  pay  therein  pro- 
vided is  forfeited  unless  the  soldier  serve  honestly  and  faith- 
fully to  the  date  of  discharge.  ( United  States  v.  Kingsleyj  138 
U.  S.,  87.) 

*' Second.  The  act  of  June  16, 1890  (26  Stat.^  167),  having 
been  construed  by  the  Attorney-General  (19  Opm.  A.  G.,  616) 
to  apply  to  the  enlisted  men  of  the  Marine  Corps;  and  the 
Secretary  of  War  having  decided  that  enlisted  men  of  the 
Army  discharged  by  orders  from  the  War  Department,  speci- 
fying forfeiture  of  *  retained  pay,'  General  Orders,  No.  127, 
Adjutant-GeneraPs  Office,  October  27, 1890;  and  the  Secretary 
of  the  Navy  having  ordered  the  discharge  of  the  claimant '  as 
untlt  for  the  service,  with  forfeiture  of  retained  pay,'  the  pay 
retained  from  him  under  the  act  of  June  16, 1890,  is  also  dis- 
allowed. 

<^  The  record  shows  that  Peters  did  not  serve  honestly  and 
fiuthfully  to  the  date  of  his  discharge." 

He  now  appeals  from  this  decision  of  the  Auditor,  limiting 
his  appeal,  however,  to  the  $48  retained  from  his  pay  under  the 
act  of  Jane  16, 1890.  In  view  of  the  decision  in  United  States 
V.  Kingsley  the  decision  of  the  Auditor  as  to  that  portion  of  his 
pay  retained  under  sections  1281  and  1282  was  unquestionably 
correct,  and  as  he  has  not  appealed  as  to  that  portion  of  the 
decision  we  may  treat  his  original  claim  to  the  $45.20  as  aban- 
doned, and  in  any  event  correctly  decided  by  the  Auditor. 

The  first  ground  of  his  appeal  is  practically  that  at  the  date 
of  discharge  the  act  of  June  16, 1890,  had  been  repealed,  and 
that,  therefore,  the  Secretary  of  the  Navy  had  no  authority  to 
declare  a  forfeiture  thereunder.  This  appears  to  be  based  upon 
the  following  words  in  the  appropriation  bill,  approved  Febru- 
ary 12,  1895  ( 28  Stat.,  65^) : 

"Ancf  so  much  of  the  act  approved  June  16, 1890,  as  provides 
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that  four  dollars  "per  month  shall  be  retained  from  the  pay  of 
enlisted  men  is  hereby  repealed.'' 

Olearly  the  interpretation  contended  for  by  the  claimant  is 
not  admissible,  for  only  that  portion  of  the  act  is  repealed 
which  provides  for  the  retention  of  the  $4  per  month  during 
the  first  year  of  the  service.  The  single  effect  of  this  clause  is 
to  discontinue  the  withholding  of  the  C4  per  month  of  the  sol- 
dier's pay  after  February  12,  1895,  the  date  of  this  repeal. 
There  is  no  direction  as  to  the  disposition  to  be  made  of  that 
already  withheld,  and  as  to  that  we  must  therefore  follow  the 
existing  law  and  practice,  which  is  to  pay  it  at  the  ezpiratioB 
of  enbstment  provided  the  service  has  been  ^'honest  and  faith- 
ful." As  the  purpose  of  retained  pay  is  to  insure,  throughout 
the  enlistment,  faithful  service,  the  law  itself  makes  it  a  condi- 
tion precedent  to  its  acquisition  that  such  pay  should  only  be 
given  the  man  at  the  date  of  the  expiration  of  his  enlistment, 
and  then  only  for  honest  and  faithful  service. 

The  second  ground  urged  is  that — 

'<  There  is  nothing  on  the  discharge  certificate  to  indicate 
that  a  forfeiture  was  intended,  as  would  appear  to  be  necessary 
by  the  first  proviso  of  said  act  of  June  16, 1890." 

From  the  papers  in  the  case  it  appears  that  the  claimant 
was  discharged  June  29,  1895,  at  Washington,  D.  C,  "by 
direction  of  the  Secretary  of  the  Navy,  as  unfit  for  the  service; 
character,  'bad,'  with  forfeiture  of  retained  pay,  upon  the  re- 
port of  his  commanding  officer." 

This  report  was  as  follows: 

"  Marine  Barracks,  Washington,  D.  C, 

''June  21, 1895. 

"  Sir  :  (1)  I  would  respectfully  submit  for  your  consideration 
the  following  report  in  relation  to  Fifer  William  H.  Peters,  of 
this  command: 

*'(2)  Fifer  Peters  enlisted  at  this  post  March  26, 1891,  since 
which  time  he  has  served  here  and  at  the  barracks  at  Ports- 
mouth, N.  H.,  and  the  navy -yard,  Washington,  D.  O.  He 
rejoined  ftom  the  latter  post  February  7, 1S95. 

^^(3)  His  record  at  this  post  is  as  follows:  March,  1892, 
smuggling  liquor;  April,  1892,  scaling  wall;  July,  1892,  fight- 
ing in  quarters;  September,  1892,  having  liquor  in  garrison; 
December,  1892,  drunk  iu  quarters;  May,  1893,  scaling  wall; 
March,  1895,  drunk  and  disorderly  in  garrison;  March,  1895, 
disorderly  conduct  as  prisoner;  April,  1895,  drunk  from  lib- 
erty and  disorderly;  May,  1895,  using  obscene  and  abusive 
language  in  mess  hall;  May,  1895,  smuggling  cigarettes  into 
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cell  and  smoking  while  a  prisoner;  June,  18^,  disorderly  con- 
duct, maltreating  boy  Dierking;  June,  1895,  leaving  garrison 
without  authority  while  on  the  restricted  list. 

^^(4)  In  view  of  this  record  I  would  respectfully  recommend 
the  discharge  of  Pifer  Peters  as  unfit  for  the  serivce. 
"Very  respectfully, 

''Paul  St.  C.  Mubphy, 
"  CaptaiUj  U.  8.  Marine  Corps,  Commanding  Post 
"The  Colonel  Commandant, 

''U.  8.  Marine  Corps,  Washington,  D.  C." 

The  claimant  also  contends  that  by  forfeiture  of  retained 
pay  is  meant  only  that  referred  to  in  section  1281,  but  neither 
of  these  two  contentions  can  be  sustained,  for  under  paragraph 
1503  of  the  Army  Regulations  as  now  amended  by  General 
Orders,  No.  56,  it  is  provided  that — 

^'The  retained  i>ay  provided  in  sections  1281  and  1282, 
Revised  Statutes,  and  section  1  of  the  act  of  June  16, 1890,  is 
forfeited  for  the  following  causes:  First,  desertion  during  the 
period  of  enlistment;  second,  when  the  soldier  is  in  confine- 
ment under  a  general  court-martial  sentence  expressly  impos- 
ing imprisonment  until  or  beyond  the  expiration  of  his  term, 
or  his  discharge  under  sentence  of  general  court-martial,  or  by 
order  of  the  War  Department  specifying  forfeiture,  or  because 
of  imprisonment  by  civil  authority,^'  etc. 

This  regulation  is  made  to  apply  both  to  sections  1281  and 
1282  of  the  Revised  Statutes  and  also  to  the  act  of  June  16, 
1890,  and  under  the  decision  of  the  Attorney-General  governs 
the  Marine  Corps: 

^^The  provisions  of  the  act  of  June  16, 1890,  entitled  'An 
act  to  prevent  desertions  from  the  Army,  and  for  other  pur- 
poses,' are  applicable  to  enlisted  men  of  the  Marine  Corps  by 
force  and  effect  of  section  1612,  Revised  Statutes."  (19  Opin. 
A.  G.,  616.) 

The  words  in  italics  in  the  above  regulation  are  sufficient 
to  justify  the  refusal  to  allow  the  claimant  to  obtain  this 
retained  pay,  as  in  this  case  the  Secretary's  order  discharging 
him  from  the  service  is  for  the  following  reason : 

'*As  unfit  for  the  service,  character  'bad,'  with  forfeiture  of 
retained  pay." 

This  is  the  official  determination  of  the  Secretary  of  the  Navy, 
that  the  claimant's  tnisconduct  has  constituted  ''a  failure  to 
render  honest  and  faithful  service,"  as  provided  in  the  first 
section  of  the  act  of  June  16,  1890,  which  reads  as  follows: 
*<That  from  and  after  the  first  dayof  July,  eighteen  luiiidred 
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and  ninety,  there  shall  be  retained  from  the  pay  of  each  enlisted 
man  of  the  Army  the  sum  of  fonr  dollars  per  month  of  his 
monthly  pay  for  the  first  year  of  his  enlistment,  which  said  sam 
shall  not  be  paid  him  until  his  discharge  from  the  service,  and 
shall  be  forfeited  unless  he  serves  honestly  and  faithfully  to 
the  date  of  discharge:  Provided^  That  the  Secretary  of  War 
shall  determine  what  misconduct  shall  constitute  a  failure  to 
render  honest  and  faithful  service  within  the  meaning  of  this 
act;  but  no  soldier  who  has  deserted  at  any  time  during  the 
term  of  enlistment  shall  be  deemed  to  have  served  such  term 
honestly  and  faithfully." 

The  last  contention  of  the  claimant  is  that — 

^*The  discharge  being  with  bad  conduct  and  not  being  by  rea- 
son of  a  sentence  of  court-martial  is  void." 

This  claim  is  without  merit,  for  the  laws  and  regulations  all 
recognize  the  authority  of  the  Secretary  to  discharge  an  enlisted 
man,  as  was  done  in  this  case.  The  Supreme  Court  has  recog- 
nized this  authority  in  the  case  of  United  States  v.  Kingsl^ 
(138  U.  S.,  87),  where  it  was  held— 

<Hhat  a  private  in  the  Marine  Corps  of  the  United  States,  dis- 
charged from  the  service  as  a  person  of  bad  character  and  unfit 
for  service  by  order  of  the  Secretary  of  the  Navy,  through  the 
commandant  of  the  Corps," 

forfeited  his  retained  pay.  But  if  his  contention  were  correct 
it  would  simply  cut  the  ground  from  under  him  as  to  his  whole 
claim,  for  this  class  of  pay  is  predicated  upon  the  termination 
of  his  enlistment,  and  if  he  is  still  in  the  service  he  can  not 
claim  the  retained  pay. 

Accordingly  the  Auditor's  decision  upon  this  matter  is 
sustained. 

Edw.  a.  Bowebs, 

Acting  Comptroller, 


PAYMENT  OF  SALARIES  OF  EMPLOYEES  OF  THE 
SUPERVISING  ARCHITECT'S  OFFICE  PROM  AP- 
PROPRIATION  MADE  FOR  REPAIRS  AND  IM- 
PROVEMENTS  OF  A  PUBLIC   BUILDING. 

An  appropriation  for  *'  improvementa"  to  a  pablio  boilding  can  be  need  to 
pay  salaries  of  employees  in  the  Sapervising  Architect's  Office  who  are 
engaged  upon  that  work,  such  an  appropriation  being  treated  aa  one 
for  a  public  building  within  the  meaning  of  the  act  providing  for  the 
compensation  of  such  employees. 
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Treasury  Department, 
Office  of  Oomptroller  of  the  Treasury, 

November  12,  1895. 
Sir  :  I  am  in  receipt  of  your  letter  of  the  8th  instant  calling 
my  attention  to  the  appropriations  in  the  act  of  August  5, 1892, 
and  August  18, 1894,  for  ^'  post-office  and  court-house  at  New 
York,  N.  Y.,"which  provide  "  for  general  repairs  aud  improve- 
ments." You  state  that  there  have  been  charged  against  said 
appropriations  various  sums  for  salaries  of  the  employees  of 
the  office  of  the  Supervising  Architect,  this  ti^tion  having  been 
taken  under  the  acts  which  provide  for — 

"  The  services  of  skilled  draughtsmen,  civil  engineers,  com- 
puters, accountants,  assistants  to  photographer,  copyists,  and 
such  other  services  as  the  Secretary  of  the  Treasury  may  deem 
necessary  and  specifically  order,  •  •  •  employed  in  the 
office  of  the  Supervising  Architect  exclusively  to  carry  into 
effect  the  various  appropriations  for  public  buildings,  to  be 
paid  for  from  and  equitably  charged  against  such  appropria- 
tions.''   •    •    • 

You  ask  whether  such  practice  is  authorized  and  may  be 
continued  in  the  future. 

The  appropriations  for  the  court-house  and  post-office  at  New 
York  were  considered  to  be  in  the  nature  of  appropriations  for 
public  buildings  and  not  merely  for  incidental  repairs,  because 
of  the  word  *^  improvements,"  which  would  practically  author- 
ize reconstructions  and  additions.  As  the  language  quoted 
by  you  applies  to  public  buildings  and  as  these  appropriations 
were  considered  as  appropriations  for  public  buildings,  it  fol- 
lows that  the  practice  to  which  you  refer  was  justified  and 
may  be  continued  as  that  r^uired  by  law. 
Respectfully,  yours, 

R.  B.  Bowler, 

Comptroller. 
The  Segrbtart  of  the  Treasury. 


SALARIES   IN   OFFICE   OF    REGISTER    OF    WILLS, 
DISTRICT  OF  COLUMBIA. 

The  act  of  Jnly  14, 1892,  prohibits  the  register  of  wills  of  the  District  of 
Colambia  from  increasiug,  beyond  the  amoant  paid  in  1891,  the  salary 
of  any  clerk  in  his  office,  even  though,  by  a  reduction  in  the  salaries 
of  others,  the  aggregate  expense  for  clerk  hire  is  not  increased. 


Digitized  by  VjOOQ  IC 


236     decisions  op  the  comptrolleb. 

Tbsasubt  Dbpabtment, 
Officb  of  Oomptbollxb  of  the  Tbeasxtbt, 

November  12^  1895. 
SiB:  I  am  in  receipt  of  your  letter  of  the  9th  instant  in  ref- 
erence to  the  following  clause  in  the  act  of  July  14, 1892  (27 
Stat.,  153): 

^^  Provided^  That  the  nnmber  of  clerks  and  others  employed 
in  the  office  of  the  Kegister  of  Wills  shall  not  be  increased, 
*  *  *  nor  shall  the  salary  or  compensation  of  clerks  and 
others  be  increased  beyond  the  salaries  or  compensation  paid 
during  the  fiscal  year  eighteen  handred  and  ninety-one." 

You  ask  whether  this  clause  will  preclude  a  rearrangement 
of  salaries,  provided  the  aggregate  does  not  exceed  the  amount 
paid  during  the  year  specified. 

In  reply,  I  have  to  inform  you  that  in  my  opinion  the  clause 
above  quoted  prohibits  you  from  increasing  tlie  salary  or  com- 
pensation of  any  clerk  or  employee  of  your  office,  notwith- 
standing a  corresponding  reduction  may  be  made  in  the  salaries 
of  others  so  that  the  aggregate  is  not  increased. 
Respectfully,  yours, 

R.  B.  BowLE*., 

Comptroller. 
Mr.  J.  NoTA  MoGiLL, 

Register  of  Wxlls^  District  of  Columbia. 


COSTS  IN  STATE  COURTS  IN  SUITS  TO  CONDEMN 

LAND. 

When,  in  a  suit  in  a  State  court  to  coodemn  land  for  the  improTement  of 
ft  river,  a  judgment  for  damages  and  coets  is  rendered  against  the 
United  States,  the  costs,  which  form  a  part  of  the  Judgment  as  well  as 
the  damages,  are  properly  payable  from  the  War  Department  appro- 
priation made  for  the  work. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

November  1J2,  1895. 
Sir:  I  am  iu  rtu-eipt,  by  your  reference,  of  a  letter  of  the  4th 
instant  from  Lieut,  .lames  F.  Mclndoe  to  the  Chief  of  Engi- 
neers, (Jnited  States  Army,  stating  thac  in  a  suit  to  condemn 
certiiin  ])roi)erty  for  the  improvement  of  the  Tennessee  River 
below  Cliattanooga  damages  were  awarded  by  the  probate 
court  of  Colbert  County,  Ala.,  amounting  to  f  1,159.50  for  the 
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land  and  980.05  for  costs  of  the  proceediugs ;  that  the  Attorney- 
General  had  decided  that  ujiou  payment  in  court  of  the  amount 
awarded  for  damages  and  compensation,  together  with  the 
taxed  costs,  a  valid  title  to  said  land  would  become  vested  in 
the  United  States,  subject  to  certain  liens  which  have  since 
been  released,  and  that  payment  of  said  amount  has  been 
ordered  by  you.  You  ask,  however,  in  view  of  the  Comptrol- 
ler's decision  of  October  17, 1895  (ant€j  p.  201),  relating  to  the 
expenses  of  jurors  in  a  condemnation  proceeding  in  the  north- 
ern district  of  Illinois,  whether  payment  of  the  $80.05  may  be 
made  from  the  appropriation:  '< Improving  Tennessee  Eiver 
below  Chattanooga,  Tennessee,  Alabama,  and  Kentucky.'' 

The  decision  of  October  17,  1895,  to  which  you  refer,  related 
to  proceedings  in  the  United  States  courts,  and  it  was  there 
held  that  the  expenses  were  a  proper  charge  against  the  appro- 
priations under  the  control  of  the  Department  of  Justice  and 
not  against  the  appropriations  for  the  work  for  which  the 
property  sought  to  be  condemned  was  needed.  That  decision 
has  no  api)lication  to  the  present  case,  where,  in  a  State  court, 
a  judgment  has  been  rendered  awarding  damages  for  the  prop- 
erty and  providing  that  upon  the  payment  of  said  damages 
and  the  costs  of  the  proceeding  a  valid  title  shall  be  vested  in 
the  United  States. 

While  costs  are  not  taxed  against  the  United  States  in  the 
Federal  courts,  where,  in  a  proceeding  in  a  State  court,  the  title 
to  property  is  made  to  depend  upon  the  payment  of  a  judg- 
ment and  costs,  it  is  manifest  that  the  costs  are  a  portion  of 
the  judgment  which  must  be  paid  from  the  appropriation  for  the 
work  for  which  the  property  is  to  be  used. 

The  appropriations  for  the  Department  of  Justice  do  not  pro- 
vide for  the  payment  of  costs,  but  only  for  the  fees  of  officers 
of  the  United  States  courts  and  the  expenses  of  those  courts. 

The  item  of  cost«,  $80.06,  is,  therefore,  properly  payable  from 
the  appropriation:  '^Improving  Tennessee  River  below  Chat- 
tanooga, Tennessee,  Alabama,  and  Kentucky." 
Respectfully,  yours, 

B.  B.  BOWLBB, 

OamptroUcr. 
The  SsosETABY  OF  Was. 
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EXPENSES  OF  JUDGES  OF  TERRITORIAL  COURTS. 

The  appropriatioTi  made  for  the  expenses  of  district  judges  and  judges  of 
the  circuit  courts  of  appeals  is  not  available  for  payment  of  the  ex- 
penses of  judges  of  the  Territorial  district  courts. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

November  12^  1895. 
Sir:  I  am  in  receipt  of  your  letter  of  the  28th  ultimo,  in 
which  you  ask  for  my  decision  upon  the  question  whether  the 
expenses  of  Territorial  judges  who  hold  court  outside  of  their 
Territorial  districts  may  be  paid  from  the  appropriation :  "  Pay 
of  bailiffs,  etc.,  United  States  courts,"  when  they  are  directed 
to  do  so  by  the  chief  justice  or  one  of  the  associate  justices 
of  the  Territory. 

The  clause  in  the  appropriation  referred  to  is  as  follows: 
^^  Expenses  of  district  judges  directed  to  hold  court  outside  of 
their  districts  and  judges  of  the  circuit  courts  of  appeals.''  It 
relates  to  the  expenses  of  United  States  district  judges  and 
judges  of  the  circuit  courts  of  appeals  only,  and  is  not  avail- 
able for  the  payment  of  expenses  of  the  judges  in  the  Terri- 
torial district  courts. 

Respectfully,  yours,  R.  B.  Bowler, 

ComptroUer. 
Mr.  B.  L.  Hall, 

United  States  Marshal^  Santa  Fe,  N,  Mex, 


SERVICES  OF  PRIVATE   PHYSIOIAIT  AT  MILITARY 
POST  IN  ABSENCE  OF  POST  SURGEON. 

A  piivate  physioian  employed  at  a  military  post  in  the  absence  of  the  post 
surgeon  is  entitled,  under  the  regulations,  to  payment  for  attendance 
at  the  daily  sick  call,  although  there  may  not  be  patients  requiring 
his  attention  at  each  call. 

Treasury  Departbhent, 
Office  of  Comptroller  of  the  Treasury, 

November  12^  1895. 
Sir:  I  have  to  acknowledge  the  receipt  of  the  papers  for- 
warded October  25, 1895,  by  the  Surgeon-General,  in  response 
to  my  request  in  reply  to  your  reference  of  October  II,  1395, 
concerning  the  account  for  medical  attendance  at  Jackson  Bar- 
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racks,  La.,  where  Batteries  D  and  L,  Third  Artillery,  are 
stationed,  of  Samuel  6.  Benshaw,  who  was  employed  under 
Orders  66,  as  follows: 

^^  Under  authority  of  the  department  commander,  the  serv- 
ices of  Dr.  S.  O.  Benshaw  have  been  engaged  as  attending 
surgeon  at  this  post  during  the  absence  of  Asst.  Surg.  Junius 
L.  Powell,  U.  S.  A." 

The  whole  amount  of  the  claim  is  $172.50,  and  the  Surgeon- 
General,  through  the  Secretary  of  War,  requests  a  decision 
'^  as  to  the  legality  of  the  charges  appearing  in  this  cane  for 
attendance  at  sick  call  on  August  20;  August  28  to  September 
1,  inclusive;  September  3;  and  September  5  to  12,  inclusive, 
amounting  to  $37.50,  on  which  days  it  appears  that  there  were 
no  patients.'' 

By  special  orders  submitted  with/  the  papers  in  this  case,  it 
appears  that  Gapt.  Junius  L.  Powell,  assistant  surgeon,  U.  S. 
A.,  who  was  acting  as  post  surgeon  at  Jackson  Barracks,  was 
granted  a  leave  of  absence  for  one  month,  with  permission  to 
apply  for  an  extension  of  an  additional  month,  and  that  in  pur- 
suance of  this  leave  Captain  Powell  was  absent  from  August 
1  to  October  1, 1895. 

Under  the  act  making  appropriations  for  the  current  fiscal 
year,  $160,000  is  appropriated  for  the  various  purposes  of  the 
Medical  Department,  among  th^m  being ''  Medical  care  and 
treatment  of  officers  and  enlisted  men  of  the  Army  and  Signal 
Corps  on  duty  at  posts  and  stations  for  which  no  other  pro- 
vision is  made.'^  Under  this  appropriation  Dr.  Benshaw  was 
employed  by  competent  authority  to  perform  all  the  duties  of 
the  post  surgeon  during  the  absence  of  the  regular  surgeon. 
Among  the  other  duties  required  of  the  post  surgeon  is  daily 
attendance  at  ^^sick  call."  (Army  Begulations,  paragraph 
ICIO,  as  amended  by  General  Orders,  No.  83,  1892.)  The 
Surc^eon-General  states: 

*'At  this  call  a  medical  officer  or  duly  authorized  substitute 
should  be  present,  whether  any  sick  appear  or  not:  otherwise 
surgeon's  call  would  be  useless.  The  data  adduced  from  the 
surgeon's  call  enter  into  the  consolidated  reporc  of  tho  post 
prepared  every  morning  for  the  information  of  the  command- 
ing officer.  Hence  the  employment  of  Dr.  Benshaw  by  the 
commanding  officer  of  Jackson  Barracks  to  visit  the  post 
aud  be  in  attendance  upon  surgeon's  call-  daily  during  the 
absence  of  the  post  surgeon  appears  to  me  to  be  eminently 
:)roper  and  just.    It  is  also  the  duty  of  the  medical  officer  at 
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all  regular  military  posts,  and  in  his  absence  of  the  physiciaa 
employed  in  his  stead,  to  make  sanitary  inspections  at  these 
surgeon's  calls  of  the  hospital,  as  well  as  other  parts  of  the 
post  in  general,  which  consume  time  and  labor.'' 

(See  also  in  this  connection  paragraphs  1636,  1637,  1638, 
1642,  1663,  and  1676,  Army  Begulations  of  1889.) 

By  General  Orders,  No.  75,  Adjutant-General's  Office,  Sep- 
tember 2,  1891,  it  was  provided  : 

^^  The  following  rates  of  charges  for  ordinary  medical  attend- 
ance by  private  physicians,  under  paragraph  1638  of  the 
Begulations,  must  not  be  exceeded,  and  if  the  local  charge 
per  visit  is  less,  the  account  must  be  rendered  at  the  custom- 
ary rates : 

For  attending  sick  caU,  five  men  or  less $2. 50 

For  each  man  attended  at  sick  call,  in  excess  of  five 50 

For  additional  visit  or  sick  call  on  same  day,  when  necessary 2. 00 

<«  In  making  arrangements  for  private  physicans  for  medical 
attendance  upon  garrisoned  posts  or  large  detachments,  it 
should  be  underst<x)d  that  while  the  rates  above  specified  are 
not  to  he  exceeded  (unless  in  exceptional  cases),  it  does  not  fol- 
low that  this  schedule  of  rat^s  is  necessarily  to  govern  in 
cases  where  there  is  a  large  sick  report;  and  that  where  the 
service  is  for  several  days  or  for  an  extended  period,  the 
amount  for  such  services  should  not  exceed  in  the  aggregate 
$125  per  month,  or  at  that  rate.'' 

From  this  it  appears  that  the  civilian  surgeon  may  charge 
$2.50  for  attending  sick  call  when  there  are  five  men  or  less, 
and  an  additional  amount  tor  each  one  in  excess  of  five;  con- 
sequently, he  would  be  entitled  to  the  $2.50  if  only  one  man 
were  sick,  and  inasmuch  as  that  is  true,  I  can  see  no  reason 
why  he  would  not  be  entitled  to  his  remuneration  for  attend- 
ing, if  he  found  no  one  sick.  And  further,  the  physician 
employed  can  not  know,  until  he  has  called,  whether  or  not  his 
services  will  be  required.  The  daily  visit  to  the  barracks  is 
also  required  in  order  that  the  proper  reports  may  be  made  in 
connection  with  the  sick  call  and  daily  inspection. 

It  is  therefore  evident  that  he  is  entitled  to  be  paid  for  this 
service,  whether  he  finds  any  men  sick  or  not,  and  it  is  proper 
to  allow  the  amount  claimed,  as  it  falls  within  the  limits  pro- 
vided in  General  Orders,  No.  75,  being  less  than  $250  for  two 
months'  services. 

Resi>ectfully,  yours,  Edw.  A.  Bowbbs, 

Assistant  Comptroller, 

The  Sbcbbtaey  op  Wab. 
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DT  BE  CLAIM  OP  LIEUT.  E.  A.  AITOERSOK,  U.  S.  N., 
FOK  MEDICAL  ATTENDANCE. 

The  determination  of  the  Secretary  of  the  Navy  that  expenses  of  an  officer 
of  the  Navy  for  medicines  and  medical  attendance  are  incurred  under 
clrcnmstances  entitling  him  to  reimbnreement  (section  1586,  Revised 
Statutes)  is  conclusive. 

A  claimant  who  accepts  paymenl^of  one  item  of  his  claim  allowed,  under 
the  Auditor's  settlement  is  not,  by  section  8  of  the  act  of  July  31, 1894, 
precluded  from  obtaining  a  revision  of  such  settlement  as  to  the  other 
items  involved. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

November  15,  1896. 

Under  the  aathority  given  the  Comptroller  of  the  Treasury 
by  section  8  of  the  act  of  July  31, 1894,  to  revise  accounts,  I 
have  considered  the  account  of  Lieut.  E.  A.  Anderson  for  the 
amount  expended  by  him  for  medical  attendance  and  medi- 
cines while  stationed  at  New  Orleans,  La.,  the  same  being  for 
a  total  amount  of  $163.60,  of  which  $13.60  is  for  medicines  and 
has  been  allowed  by  the  Auditor,  and  the  balance  of  $150  is 
for  the  services  of  Dr.  Otto  Joachim,  which  was  disallowed  by 
the  Auditor  on  the  ground  that  the  same  was  not  allowed 
by  the  Navy  Department. 

Subsequent  to  the  decisions  of  the  Navy  Department  of  May 
25  and  July  11, 1895,  declining  to  approve  any  other  portion 
of  Lientenant  Anderson's  bill  except  that  for  medicines,  the 
Acting  Secretary  of  the  Navy,  on  October  12,  1895,  wrote 
requesting  a  review  of  the  Auditor's  decision  disallowing  the 
1150  for  medical  treatment,  as  follows: 

"  In  view  of  the  inclosed  statements  of  Lieutenant  Ander- 
son, and  -of  his  correspondence  with  the  Surgeon-General  of 
the  Navy,  copies  of  which  are  also  inclosed,  in  which  he  was 
informed  that  'officers  on  detached  duty  are  entitled  to  reim- 
bursement for  necessary  medicines  and  medical  treatment  pro- 
cured for  themselves  individually,'  the  Department  is  of  the 
opinion  that  Lieutenant  Anderson  is  entitled,  under  section 
1586  of  the  Kevised  Statutes,  to  an  allowance  of  the  amount 
expended  by  him  for  medical  treatment,  viz,  $150,  and  there- 
fore approves  the  same." 

This  letter  removes  the  ground  of  the  Auditor's  disallow- 
ance, which  was  because — 

"The  bill  tor  treatment  and  operation  of  the  specialist, 
amounting  to  $150,  is  disallowed  by  the  Navy  Department." 
11268— VOL  2 16 
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Altboagh  the  Sargeon-General  of  the  Navy  still  declines  to 
recommend  this  allowance,  the  Secretary  has  reconsidered  his 
former  action  and  approved  the  allowance  of  the  same.  This 
action  of  the  head  of  the  Department  mast  therefore  be 
regarded  as  binding  upon  all  ( United  States  v.  Elituony  16  Pet., 
291,  302),  and  had  the  matter  been  in  this  condition  before  the 
Auditor  it  is  fair  to  assume  that  this  sum  would  have  been 
allowed. 

From  the  letter  of  the  claimant  of  Decembc^r  15,  1894,  and 
his  subsequent  one  of  January  8,  to  which  replies  of  Decem- 
ber 19  and  January  12  were  given  by  the  Surgeon-General,  it 
appears  that  Lieutenant  Anderson  took  every  precaution  to 
bring  himself  within  the  provisions  of  section  1586  of  the 
Eevised  Statutes,  and  that  this  is  a  prox>er  charge  against 
the  Government. 

The  fact  that  he  has  accepted  $13.60,  due  for  the  medicines 
purchased  while  sick  at  New  Orleans,  does  not  preclude  him 
from  obtaining  a  revision  ot  this  settlement,  for  although  this 
sum  forms  a  part  of  the  total  amount  claimed,  $163.60,  yet  it 
is  not  a  part  of  the  item  on  which  he  has  accepted  payment^ 
the  provision  of  the  act  of  July  31, 1894  (28  Stat.,  208),  upon 
this  point  being — 

'^  Any  person  accepting  payment  under  a  settlement  by  an 
Auditor  shall  be  thereby  precluded  from  obtaining  a  revision 
of  such  settlement  as  to  any  items  upon  which  payment  is 
accepted." 

The  total  amount  claimed  by  Lieutenant  Anderson  is  there* 
fore  allowed,  less  $13.60,  the  amount  previously  paid  him. 

Edw.  a.  Bowers, 
Assistant  Comptroller, 


EXPENSE  OF  SINKING  A  WELL  AT  FORT  MYBR,  VA. 

The  Secretary  of  War  has  authority  to  extend  the  time  for  the  execation 
of  a  contract  made  on  behalf  of  his  Department  when  the  interests  of 
the  Goyerament  are  not  thereby  prejudiced,  and  particularly  when  its 
noncompletion  within  the  time  limited  is  not  due  to  the  negligence  of 
the  contractor. 

The  question  whether  a  contractor  has  properly  complied  with  the  terms 
of  his  contract  in  executing  the  work  thereunder  is  one  of  £sct  upon 
which  the  decision  of  the  head  of  this  Department  made  in  good  £uth 
is  conclusive. 
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Tbeasuby  Department, 
Office  of  Comptroller  of  the  Treasury, 

November  16^  1895, 

Sir:  I  am  in  receipt  of  the  reference  of  the  depot  quarter- 
master,  with  your  concurrence  of  October  23,  1895,  together 
with  the  extensive  records,  relating  to  the  contract  for  sinking 
a  well  upon  the  Fort  Myer  Military  Beseryation,  Va.,  request- 
ing my  decision  upon  the  points  raised  by  you  as  to  the  legality 
of  the  claim  of  Levi  Maish  for  sinking  a  well  under  his  contract 
with  your  Department  for  so  doing. 

lu  March,  1893,  the  Secretary  of  War  authorized ''  an  exx>end- 
iture  of  $8,000  from  the  current  appropriation  for  army  trans- 
portation to  sink  one  or  more  wells  at  Fort  Myer,  Ya.,  to  a 
sufficient  depth  to  obtain  a  supply  of  50,000  gallons  of  water 
per  twenty-four  hours,  the  quality  to  be  guaranteed  to  be  as 
good  and  wholesome  as  that  now  supplied  to  the  city  of 
Washington." 

On  June  6, 1893,  George  H.  Weeks,  deputy  quarticrmaster- 
general,  under  authority  from  the  Quartermaster-General, 
entered  into  a  contract  with  the  claimant  Maish  to  sink  the 
said  well  or  wells.  The  important  provisions  of  that  contract 
are  as  follows : 

(1)  ''To  sink  one  or  more  wells  on  the  reservation,  at  points  to 
be  approved  by  the  depot  quartermaster,  Washington,  D.  C, 
to  a  sufficient  depth  to  obtain  a  daily  supply  of  not  less  than 
50,000  gallons  of  water  per  twenty-four  hours,  the  quality  to 
be  as  good  and  wholesome  as  the  water  supplied  to  the  city  of 
Washington ;  and  in  case  more  than  one  well  should  be  neces- 
sary, all  the  wells  to  be  so  constructed  as  to  admit  of  the  use 
of  one  pumping  station  for  all. 

(2)  "The  work  under  the  contract  to  be  completed  on  or 
before  June  30,  1894;  and  if  not  so  completed  within  the  time 
stated,  through  any  fault  of  the  contractor,  then  the  contractor 
to  forfeit  all  claim  for  compensation  under  the  contract,  to 
lemove  all  his  apparatus  from  the  grounds,  and  be  debarred 
from  further  work  under  the  agreement. 

(3)  "  Ux)on  the  complete  execution  of  the  contract  in  accord- 
ance with  its  terms,  the  contractor  to  be  paid  the  sum  of 
•8,000." 

The  contractor,  Maish,  began  work  under  his  contract  in  the 
fall  of  1893,  but  on  June  30,  1894,  had  not  succeeded  in  com- 
pleting the  contract  to  the  satisfaction  of  the  Quartermaster^B 
Department,  although  in  the  meantime  a  well  had  been  com- 
pleted and  examined  by  Lieutenant  Macomb  on  June  28,  1894, 
after  an  attempt  had  been  made,  with  the  approval  of  the  depot 
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quartermaster,  to  drive  a  well,  which  was  abandoned  after  it 
had  been  sank  4^  feet  without  obtaining  water. 

This  first  well  was  objected  to  after  its  completion  by  the 
Quartermaster's  Department  on  the  ground  that  the  locaMon 
had  not  been  approved,  and  that  it  was  in  fact  improperly 
located.  There  seems  reasonable  ground  for  holding,  in  the 
absence  of  any  objection  made  at  the  time  by  the  quarter- 
master to  this  location  after  notice  of  its  selection  given  him 
or  his  chief  clerk  (Mr.  Weatherbe)  on  or  about  December,  1893, 
that  there  was  an  implied  approval  of  this  site,  but  this  is 
immaterial  in  view  of  the  subsequent  action  of  the  Acting 
Secretary  of  War. 

From  the  report  of  First  Lieutenant  Macomb,  of  Jnly  13, 
1895,  who  was  designated  by  the  Secretary  of  War  to  test  the 
well  sunk  at  Fort  Myer  by  this  contractor,  it  appears  that  he 
examined  the  first  well  on  June  28, 1894  (prior  to  the  date 
stipulated  in  the  contract  for  its  completion),  and  found  a  flow 
during  eight  hours  of  continuous  pumping  indicating  a  capac- 
ity of  100,000  gallons  per  twenty-four  hours.  After  this  time 
of  x)uniping  the  pump  failed,  and  the  test  could  not  then  be 
complet^ed,  and  never  was  completed,  as  Lieutenant  Macomb 
states,  "Unfortunately  this  well  was  stopped  up  by  some 
unknown  persou  before  a  final  test  could  be  made,  and  was 
abandoned."  Dr.  W.  M.  Mew,  chemist  of  the  Army  Medical 
Museum,  analyzed  a  sample  of  this  water,  and  pronounced  it 
*^  exceptionally  good  in  all  respects." 

It  will  thus  be  seen  that  the  contractor,  prior  to  the  expira- 
tion of  his  contract,  had,  in  fact  complied  with  its  terms,  bat 
owing  to  an  unforeseen  accident,  his  well  was  not  finally  tested 
and  accepted,  and  had  to  be  abandoned.  In  view  of  this  mis- 
fortune, the  Secretary's  action  extending  the  time  for  the 
completion  of  the  well  was  taken,  and  seems  eminently  jost, 
for  the  failure  to  complete  the  contract  can  hardly  be  said  to 
be  due  to  any  "fault  of  the  contractor.'' 

After  the  exx)iration  of  the  time  limit  on  June  30,  1894,  the 
contractor  COD  tinned  operations  in  sinking  a  second  well  under 
his  contract,  until  interrupted  by  the  order  of  the  deputy 
Quartermaster-General,  on  October  9, 1894,  "to  suspend  work 
and  remove  his  machinery  from  the  reservation  without  delay.'' 
Pending  the  execution  of  this  order  of  suspension  and  removal, 
Joseph  B.  Doe,  Acting  Secretary  of  War,  on  October  23, 1894, 
made  an  order  as  follows: 

'<  It  appearing  that  work  under  said  contract  has  not  been 


Digitized  by  VjOOQ  IC 


WELL   AT   FOET   MTEB,  VA.  245 

completed  within  the  time  stated,  bnt  that  such  failure  to  com- 
plete said  work  has  not  occurred  through  any  fault  of  the  said 
oontraetor^  said  articles  of  agreement  or  contract,  and  the  time 
for  completing  the  work  therein  referred  to,  are  hereby  extended 
mitil  the  first  day  of  July,  1895.'' 

Oji  the  same  date  the  Acting  Secretary,  in  a  letter  to  Levi 
Maish,  said: 

*^  Work  under  the  contract  should  be  resumed  at  once,  where 
operations  were  recently  stopped  by  the  post  commander  and 
should  be  prosecuted  without  nnnecessaiy  delay,'' 

and  in  a  letter  to  the  commanding  officer  at  Fort  Myer,  inform- 
ing him  of  this  extension  of  time,  he  said: 

^<  Notice  of  this  fact  has  been  sent  to  Mr.  Maish,  the  con- 
tractor, and  to  Mr.  Ludwig,  the  well  digger,  with  instructions 
to  sink  the  well  at  the  point  where  the  machinery  was  placed 
and  the  work  being  done  when  operations  were  stopped  by 
yoar  recent  orders.  You  will  permit  the  contractor  to  resume 
his  work  at  this  point  and  to  continue  the  same  without  inter- 
ference." 

Under  this  extension  of  the  contract  the  contractor  resumed 
work,  and  on  Jane  27, 1895,  notified  the  Secretary  of  War  and 
the  depot  quartermaster  that  he  had  completely  executed  his 
contract,  in  accordance  with  its  terms,  and  that  he  had  every- 
thing in  readiness  to  test  the  well  he  had  sunk  and  the  water 
therefrom.  On  June  28,  1895,  the  Acting  Secretary  of  War 
designated  Lieut.  M.  M.  Macomb,  Fourth  Artillery,  U.  8.  A., 
to  make  the  test  on  behalf  of  the  Government. 

The  first  test  of  the  second  well  was  made  on  July  2  and  3, 
1895,  and  the  report  returned  to  the  Acting  Secretary  of  War 
July  13, 1895.  The  test  was  satisfactory  as  to  quality  but  not 
conclusive  as  to  quantity,  attributable  (as  claimed  by  the  con- 
tractor) to  defective  pumping  machinery. 

On  August  6,  1895,  a  second  test  was  ordered  by  Assistant 
Secretary  Doe,  to  be  made  by  Lieutenant  Macomb.  On  Au- 
gust 8  and  9, 1895,  the  test  was  made,  and  on  August  10, 1895, 
Lieutenant  Macomb  reported  results  satisfactory  both  as  to 
quantity  and  quality. 

On  October  14,  1895,  Assistant  Secretary  Doe  wrote  th6 
following  letter: 

<^The  Quabtebmasteb-Genebax., 

<*  United  States  Army. 
'^SiB:  An  abundant  supply  of  pure  water  having  been 
secured  on  the  Fort  Myer  Military  Reservation  from  a  driven 
well  over  200  feet  in  depth,  furnishing  more  than  60,000  gal- 
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lous  of  water  for  each  twenty -four  hoars,  and  the  weU  havin|f 
been  thoroughly  tested  during  the  months  of  July  and  August^ 
1895,  and  a  chemical  analysis  of  the  water  having  been  made 
by  Dr.  W.  W.  Mew,  and  such  analysis  leaving  little  or  nothing 
to  be  desired  as  to  quality,  and  the  well  being  in  all  respects 
satisfactory  to  the  Secretary  of  War,  you  are  hereby  directed 
to  pay  to  Mr.  Levi  Maish  the  sum  of  $8,000  for  his  services  in 
driving  said  well,  said  payment  to  be  in  full  of  all  claims  of 
any  nature  against  the  United  States  on  account  of  any  serv- 
ices rendered  or  work  performed  in  furnishing,  or  attempting 
to  furuish,  a  water  supply  for  the  garrison  on  the  Fort  Myer 
Military  Reservation.  Said  sum  to  be  paid  from  the  appro- 
priation for  army  transportation  for  the  current  fiscal  year." 

This  letter  is  forwarded  to  tbe  Comptroller  of  the  Trecwury 
for  his  decision  as  to  the  legality  of  the  payment,  propounding 
three  questions  on  which  a  decision  is  desired: 

^^(1)  Can  a  contract  that  expired  by  limitation  on  June  30, 
1894,  with  no  results  as  to  it-s  accomplishment,  be  revised  and 
extended  on  October  23, 1894? 

"(2)  Can  a  contract  legally  or  otherwise  extended  be  modi- 
fied in  the  interest  of  the  contractor,  as  in  this  instance,  when 
the  site  of  tbe  well  was  changed  from  the  point  selected  by  the 
depot  quartermaster,  as  provided  in  the  contract,  to  one  where 
the  sanitary  surroundings  are  in  every  way  objectionable,  and 
where  the  expense  of  sinking  the  well  would  be  but  a  small  per 
cent  of  the  cost  upon  the  site  selected  under  the  terms  of  the 
contract? 

'^  (3)  Can  payment  be  made  from  appropriation  for  the  fiscal 
year  ending  June  30, 1896,  for  work  done  ot  supplies  furnished 
under  a  contract  ending  June  30, 1894  f" 

Before  answering  these  questions  I  deem  it  necessary  to  state 
that  they  involve  assumptions  of  fact  not  borne  out  by  the 
papers  submitted  as  the  record  in  the  case. 

First.  Can  a  contract  be  extended  by  the  head  of  a  Depart- 
ment after  the  expiration  of  the  time  limited  for  its  pertbrm- 
ancef 

In  Solomon  v.  United  States  (19  Wall.,  17),  the  contract  was 
for  the  delivery  of  12,000  bushels  of  com  by  the  1st  of  May, 
1865.  Nine  thousand  bushels  were  delivered  by  May  1,  but 
the  remainder  was  not  delivered  until  October  15, 1865,  but 
was  then  accepted.  The  point  was  made  that  the  contractor 
could  not  claim  under  his  original  contract,  because  that  was 
ended  by  his  failure  to  deliver  by  May  1.  There  had  been  no 
express  written  extension  of  the  contract;  only  an  implied 
verbal  extension  arising  from  the  acceptance  of  the  corn  on 
October  15, 1865. 
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The  court  said: 

'^  Whether  we  regard  this  last  delivery  made  in  October  as 
made  uuder  a  verbal  extension  of  the  time  stipulated  in  the 
original  contract,  or  consider  it  as  a  new  transaction,  •  «  • 
we  think  the  claimant  is  equally  entitled  to  be  paid  for  it. 

"The  act  of  1862,  requiring  contracts  for  military  supplies 
to  be  in  writing,  is  not  infringed  by  the  proi)er  officer  having 
charge  of  such  matter,  accepting  delivery  of  such  supplies 
atter  the  day  stipulated,  nor  is  a  verbal  agreement  to  extmd  the 
time  of  performance  invalid,^ 

I  can  find  no  other  case  in  which  the  right  of  the  proper 
officer  of  the  Government  to  extend  the  time  for  the  perform- 
ance of  a  contract  has  been  questioned;  and  in  the  practice  of 
the  Departments  and  of  the  Comptroller's  Office  the  right  is 
conceded  as  a  matter  of  course.  (See  letter  of  Comptroller  of 
the  Treasury  to  the  Secretary  of  the  Interior,  March  23,  1895, 
1  Comp.  Dec,  321.) 

Second.  Can  a  contract  be  modified  in  the  interest  of  the 
contractor,  as  in  this  instance,  etc.! 

As  I  conceive  it,  the  question  as  to  whether  a  modification  of 
a  contract  is  a  benefit  to  the  contractor,  is  never  material.  The 
essential  question  is  as  to  whether  the  modification  is  to  the 
disadvantage  of  the  United  States,  or  an  unnecessary  sur- 
render of  any  substantial  rights  of  the  United  States.  If  so, 
no  officer  of  the  Government,  without  express  authority  from 
Congress,  has  the  right  to  make  the  modification  against  the 
interests  of  the  Government. 

The  position  of  the  Quartermaster-General  assumes  that  the 
modification  by  the  Acting  Secretary  of  War  of  this  Maish 
contract  was  against  the  interest  of  the  Government  and  a 
sarrender  of  substantial  and  important  rights  secured  to  it  by 
contract.  This  the  Assistant  Secretary  of  War,  acting  for  the 
Secretary,  denies.  The  one  affirms  complete  execution  of  the 
contract  in  substantial  compliance  with  its  terms,  the  other 
denies  that  the  contract  has  been  completed.  Whose  judg- 
ment shall  prevail  f  The  judgment  of  the  head  of  the  Depart- 
ment, or  the  judgment  of  the  subordinate f  As  said  in  United 
States  V.  Eliason  (16  Pet.,  302): 

'^  The  Secretary  of  War  is  the  regular  constitutional  organ  of 
the  President  for  the  administration  of  the  military  establish- 
ment of  the  nation ;  and  rules  and  orders  publicly  promulgated 
through  him  must  be  received  as  the  acts  of  the  executive, 
and  as  such,  be  binding  upon  all  within  the  sphere  of  his  legal 
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constitutional  anthori^."    •    •    •    This  qaestion  can  need  no 
argument  for  its  solution.'^    •     •    • 

The  question  as  to  whether  Maish,  the  contractor,  had  or 
had  not  executed  his  part  of  the  contract  was  a  question  of  fact 
which  addressed  itself  ultimately  to  the  judgment  of  the  head 
of  the  Department.  The  decision  of  the  head  of  the  Depart- 
ment, made  in  good  faith  with  a  full  knowledge  of  the  facts, 
is  conclusive. 

Third.  Assuming,  then,  as  we  are  bound  to  do,  that  Maish 
completed  his  contract  by  June  27, 1895,  under  a  valid  exten- 
sion granted  October  23, 1894,  the  third  question  is.  Oat  of 
what  year's  appropriation  shall  the  $8,000  be  paidf 

The  question  is  answered  by  Comptroller  Bowler  in  his  letter 
of  March  23,  1895,  to  the  Secretary  of  the  Interior,  above 
referred  to : 

^^  Where  work  embraced  in  a  contract  has  been  completed 
under  an  extension  of  time  granted  after  the  expiration  of  the 
period  stipulated  therein  for  its  execution,  such  extension  forms 
a  new  contract,  and  thereby  being  a  new  contract,  the  expenses 
arising  thereunder  must  be  paid  from  the  appropriation  made 
for  the  fiscal  year  during  which  the  extension  was  granted, 
instead  of  that  for  the  year  in  which  the  contract  was  awarded." 

Accordingly,  this  sum  can  properly  be  paid  out  of  the  item 
for  ^^  Army  transportation  ^  for  the  fiscal  year  ending  June  30, 
1895. 

Bespectfully,  yours,  Edw.  A.  BoWBBS, 

Assistant  Comptroller. 
The  Quastsbmasteb-Genbbai., 

United  States  Army. 

USB   OP   ANNUAL   APPROPRIATIONS   UNDER   SEO- 
TION  3690,  REVISED  STATUTES. 

A  proposal  in  writing  to  furnish  supplies  and  a  written  acceptance  by  the 
aathorized  agent  of  the  Government  constitute  a  contract  within  the 
meaning  of  section  3690,  Revised  Statates,  so  as  to  authorize  the  use  of 
the  appropriation  for  the  fiscal  year  in  which  the  contract  is  made  in 
paying  for  such  portion  of  the  supplies  as  are  delivered  under  the  con- 
tract after  the  expiration  of  the  fiscal  year.' 

Tbeasuby  Depabtmbnt, 
Offiob  of  Gomptbollsb  of  the  Tbeasuby, 

November  18j  1895. 
Sib  :  I  am  in  receipt  of  your  letters  of  October  28  and  Novem- 
ber 15  in  reference  to  a  voucher  in  favor  of  Ernest  Kubel  for 
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9467.    Yon  ask  whether,  in  view  of  my  decision  of  October  18. 
18d5  (a/tUe^  p.  203),  yon  may  properly  pay  the  same. 

It  appears  from  the  correspondence  snbmitted  with  your  let- 
ter of  the  15th  instant  that  on  April  1, 1895,  the  Superintendent 
of  the  Survey  asked  Mr.  Kubel  and  others  for  proposals  for  fur- 
DishiDg  sixty  copper  plates.  On  April  2  Mr.  Kubel  submitted 
his  proposal  and  it  was  accepted  by  the  Superintendent  on 
April  13.  On  the  16th  of  that  month  Mr.  Kubel  acknowledged 
the  receipt  of  the  acceptance.  The  plates  were  delivered,  part 
in  the  fiscal  year  1895  and  the  balance  during  the  present  Hscal 
year,  and  you  ask  whether  the  bill  is  properly  payable  from  the 
appropriation  for  the  fiscal  year  1895. 

In  reply  I  have  to  advise  you  that  you  may  pay  the  amount 
of  the  bill  from  the  1895  appropriation,  for  the  reason  that  the 
papers  clearly  show  that  the  plates  were  purchased  under  a 
contract  properly  made  within  the  fiscal  year  1895.  Mr.  KubePs 
proposal  and  its  acceptance  by  the  Sux>erintendent  constituted 
a  contract  for  supplies  for  the  service  of  the  fiscal  year  1895 
within  the  meaning  of  section  3690,  Revised  Statutes. 
Respectfully,  yours, 

R.   B.   BOWLEB, 

Comptroller. 
Mr.  R.  J.  Gbiffin, 

DisburHng  Agent,  Coast  and  Oeodetic  Survey, 


IN  RE  ACCOUNT  OF  HENRY  S.  FOOTE,  UNITED 
STATES  ATTORNEY  FOR  THE  NORTHERN  DIS- 
TRICT  OF  CALIFORNIA. 

A  United  States  attorney  is  not  entitled,  under  section  824,  Revised 
Statutes,  to  a  per  diem  fee  for  attending  examinations  before  commis- 
sioueiB  of  complaining  witnesses  prior  to  the  issuing  of  a  warrant 

Treasuby  Department, 
Office  of  Comptroller  of  the  Treasury, 

November  18,  1895. 
The  Auditor  for  the  State  and  other  DepartmeDts  submits, 
for  approval,  disapproval,  or  modification  by  the  Comptroller, 
the  following  decision  making  an  original  construction  of  a 
statute: 

^'In  his  September  quarter's  account  Mr.  Foote  makes 
oamerous  charges  of  per  diems  attending  examinations  before 
United  States  commissioners  of  charges  made  by  complaining 
witnesses  before  warrant  issued.    Mr  Foote  claims  that  these 
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charges  are  authorized  by  the  seventh  clanse  of  section  824, 
Revised  Statutes,  which  reads  as  follows: 

"^For  examination  by  a  district  attorney,  before  a  judge  or 
commissioner,  of  persons  charged  with  crime,  Ave  dollars  a 
day  for  the  time  necessarily  employed.' 

*'  The  Supreme  Court,  in  the  case  of  United  States  v.  Patter- 
son (150  V.  S.,  65),  ^e^y: 

^*'  ^A  criminal  charge,  strictly  speaking,  exists  only  when  a 
formal  written  complaint  has  been  made  against  the  accased 
and  a  prosecution  initiated.  •  ♦  •  In  the  eyes  of  the  law 
a  person  is  charged  with  a  crime  only  where  he  is  called  upon 
in  a  legal  preceding  to  answer  such  charge.  Mere  investiga- 
tion by  prosecuting  officers,  or  even  the  inquiry  and  considera- 
tion by  examining  magistrates  of  the  propriety  of  initiating  a 
prosecution,  do  not  of  themselves  create  a  criminal  charge.' 

^<As  the  clause  of  section  824,  Revised  Statutes,  above 
quoted,  only  provides  per  diem  fees  for  examinations  of  persons 
^charged'  with  a  crime,  it  does  not  appear  to  authorize  the 
claim  of  Mr.  Foote,  and  I  know  of  no  provision  elsewhere  for 
its  payment.  I  therefore  decide  that  the  items  can  not  be 
allowed,  and  submit  this  decision  to  the  Comptroller  of  the 
Treasury  under  section  8,  act  of  July  31,  1894." 

The  foregoing  construction  of  the  seventh  clause  of  section 
824  of  the  Revised  Statutes  by  the  Auditor  is  hereby  approved. 

R.  B.  Bowler, 
Comptroller. 

IN  RE  CLAIM  OF  THOMAS  J.  VANOY  FOR  VALUE  OF 
HORSE  LOST  IN  THE  MILITARY  SERVICE. 

Claims  ariaing  under  the  act  of  March  3, 1849,  and  amendments  thereof, 
and  not  filed  in  the  proper  Department  prior  to  Auf^nst  13,  1S91,  are 
forever  barred,  and  can  not  be  received,  considered,  or  andited  by 
any  Department  of  the  Government.  (Acta  of  January  9,  1883^  and 
Aagust  13,  1888.) 

Aa  an  Auditor  has  no  anthority  to  receive,  consider,  or  andit  claims  arising 
under  the  act  of  1849,  when  filed  on  and  after  August  13, 1891,  it  follows 
that  no  appeal  to  this  office  from  the  action  of  the  Auditor  refosing 
to  consider  the  same  will  be  entertained. 

Tbeasuby  Department, 
Office  of  Compteolleb  of  the  Tbeasuby, 

November  18,  1895. 
Thomas  G.  Vanoy,  late  of  Company  6,  Ninth  Kansas  Cavalry, 
thron^h  his  attorney,  Edwin  A.  Yandeveld,  of  Coleman,  Mo., 
appeals  from  the  action  of  the  Auditor  for  the  War  Depart- 
ment as  evidenced  by  his  decision  (No.  33836)  of  April  4, 1895. 
This  claim  was  presented  March  30, 18d5,  under  the  aot  of 
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'  March  3, 1849  (9  Stat.,  414),  and  its  several  amendments,  and 
was  rejected  by  the  Auditor  for  the  reason  that  it  was  barreid 
by  the  statute  of  limitations  applicable  to  snch  cases. 

Section  2  of  the  act  of  January  9,  1883  (22  Stat.,  401),  pro- 
vides: 

"That  all  claims  arising  under  the  act  approved  March 
third,  eighteen  hundred  and  forty-nine,  entitled  *An  act  to 
provide  for  the  payment  of  horses  and  other  property  lost  or 
destroyed  in  the  military  service  of  the  United  States,'  and  all 
acts  amendatory  thereof,  which  shall  not  be  filed  in  the  proper 
Department  within  one  year  from  and  after  the  passage  of  this 
act,  shall  be  forever  barred,  and  shall  not  be  received,  con- 
sideredy  or  audited  by  any  Department  of  the  Government." 

Section  2  of  the  act  of  August  13,  1888  (25  Stat,  437),  pro- 
vides: 

'*  That  the  limitation  heretofore  imposed  by  law  on  the  pres- 
entation by  officers  and  soldiers  of  claims  for  loss  of  horses  and 
equipments  in  the  military  services,  during  the  late  war,  is 
hereby  suspended  for  the  period  of  three  years.'' 

The  effect  of  the  act  last  above  mentioned  was  to  remove 
the  bar  to  the  receipt,  consideration,  or  audit  of  certain  claims 
arising  under  the  act  of  1849,  and  amendments  thereto,  so  as 
to  permit  their  "receipt,  consideration,  or  audit,"  provided 
said  claims  were  filed  in  the  proper  Department  heiove  August 
13j  1891,  On  the  last-mentioned  date  the  act  of  January  9, 
1883  (22  Stat.,  401),  was  revived  and  in  full  force  and  effect, 
and  no  further  extension  of  time  for  filing  said  claims  has  been 
found. 

The  claim  in  question  not  having  been  filed  in  the  proper 
Department  (Treasury)  before  August  13, 1891,  it  will  be  seen 
frora  the  law  above  quoted  that  there  was  no  authority  in  any 
Department  of  the  Government  to  either  receive,  consider,  or 
audit  the  same.  This  is  more  than  a  mere  statute  of  limita- 
tions, tor  it  prevents  even  the  reception  of  such  a  barred  claim. 
Under  its  terms  such  a  claim  can  not  be  filed  in  the  Auditor's 
Office,  or  be  in  any  way  recognized.  The  proper  course  to 
pursue  would  seem  to  be  to  return  forthwith  such  papers  to 
the  parties,  calling  their  attention  to  the  second  section  of  the 
act  of  January  9, 1863,  without  any  other  action  or  record  of 
the  same  being  made,  except  a  mere  notation  of  the  return  of 
the  papers. 

Although  the  Auditor  has  in  form  << disallowed"  the  claim 
because  it  is  barred  by  the  second  section  of  the  act  of  1883, 
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yet  in  eifect  this  action  of  his  is  a  refusal  to  <^  receive,  consider, 
or  audit"  it  as  provided  by  the  statute,  and  hence  his  action 
is  to  be  treated  not  as  a  formal  <^ rejection"  from  which  an 
appeal  will  lie,  but  as  a  refusal  to  entertain  the  claim. 

Consequently  the  appeal  will  not  be  entertained,  and  the 
papers  are  herewith  transmitted  for  the  Auditor  to  return  in 
accordance  with  the  practice  herein  prescribed. 

Ebw.  a.  Bowsbs, 
Assistant  Comptroller, 


m  EE  CLAIM  OP  ALBERT  W.  BISHOP  FOR  TRAVEL 
>l  PAY. 

An  officer  discharged  by  acceptance  of  his  resignation  to  enable  him  to 
accept  a  civil  appointment  is  discharged  for  his  own  convenience,  and 
is  not  entitled  to  travel  pay. 

Tbeasuey  Depabtment, 
Office  of  Comptbolleb  of  the  Tbbasuby, 

November  21,  1895. 

The  claimant,  A.  W.  Bishop,  of  Bufifalo,  N.  Y.,  appeals  from 
the  decision  of  the  Auditor  for  the  War  Department,  as  evi- 
denced by  his  decision  (No.  22747)  of  September  11,  1895, 
disallowing  his  claim  for  travel  pay.  He  accepts  the  decision 
upon  all  other  matters. 

He  was  mastered  into  service  as  second  lieutenant  First 
Wisconsin  Light  Artillery,  September  3,  1861,  and  resigned 
October  10,  1861 ;  was  mustered  into  service  as  captain  Second 
Wisconsin  Cavalry,  to  date  December  23,  1861,  promoted  to 
lieutenaut-colonel  First  Arkansas  Cavalry,  July  10,  1862,  and 
was  discharged  from  said  service  at  Washington,  D.  C,  March 
2, 1865,  upon  "  his  resignation  dated  Washington,  D.  C,  Feb- 
ruary 22, 1865,  tendered  to  enable  him  to  accept  appointment 
as  adjutant- general  of  Arkansas,''  by  Special  Orders,  No.  104, 
dated  War  Department,  Adjutant-G^eneral's  Office,  Washing- 
ton, D.  C,  March  2,  1865.  His  claim  for  travel  pay  on  said 
discharge  was  disallowed  upon  the  ground  that  ^^  having  re- 
signed for  his  own  convenience  no  traveling  allowances  are 
due." 

The  claimant  contends  that  he  did  not  resign  for  his  own 
convenience,  but  upon  the  earnest  solicitation  of  the  governor 
of  Arkansas,  who  urged  him  to  accept  the  position  of  adjutant- 
freneral  of  Arkansas  as  a  patriotic  duty,  and  that,  after  a  per- 


Digitized  by  VjOOQ  IC 


ACCOUNTS  OF  GEORGE  W.  8PROULE.       253 

Bonal  conference  with  President  Lincoln  and  as  a  resolt  of  that 
conference,  he  tendered  his  resignation  as  lieutenant-colonel 
and  accepted  the  adjutant- generalship  of  Arkansas. 

His  contention  is  a  practical  admission  that  if  he  had  been 
discharged  for  his  own  convenience  he  would  have  no  claim  for 
travel  pay  under  the  law.  (Sec.  15,  act  January  29,  1813; 
Rev.  Stat.,  section  1289.) 

It  has  been  uniformly  held  by  the  accounting  officers  that  an 
officer  or  an  enlisted  man  who  is  discharged  upon  his  resigna- 
tion or  request  for  his  own  convenience  is  not  entitled  to  travel 
pay  (Digest  Second  Gomp.  Dec,  vol.  1,  sec.  2079;  vol.  2,  sec. 
821,  and  vol.  3,  sec.  1443),  and  that  a  discharge  on  the  resigna- 
tiou  of  the  officer  or  the  request  of  an  enlisted  man  to  enable 
him  to  accept  a  civil  office  is  for  his  own  convenience.  (B.  P. 
B.  D.  17:  254.) 

The  claimant's  resignation  appears  to  have  been  treated  as 
for  his  own  convenience  and  so  regarded  by  himself  until  May, 
1895,  when  he  filed  his  claim  with  the  Auditor  for  the  War 
Department. 

The  action  of  the  Auditor  is  affirmed  and  the  claim  for  travel 
pay  is  disallowed. 

Edw.  a.  Bowebs, 
Assistant  Comptroller. 


IN  RE  ACCOUNTS  OF  GEOEGE  W.  SPROULE,  CLEEK 
UNITED  STATES  COUETS  IN  MONTANA. 

The  act  of  July  31, 1894,  allowing  to  the  clerk  of  the  coorts  in  Montana, 
for  services  rendered  daring  the  fiscal  year  1895,  the  same  fees  as  are 
allowed  by  law  to  like  officers  in  Oregon  and  Idaho  authorizes  him  to 
charge  and  collect  double  the  usual  fees  allowed  to  clerks  of  United 
States  courts,  but  does  not  authorize  him  to  retain  for  his  personal  use 
the  doable  maximum  oompeHMtian  allowed  to  clerks  in  Oregon  and 
Idaho. 

Tbeasubt  Dbpabtmbnt, 
Ofpiob  of  Comptbollbb  op  the  Tbeasuby, 

November  22^  1895. 
In  the  settlement  of  the  accounts  of  George  W.  Sproole,  clerk 
of  the  United  States  circuit  court  for  the  district  of  Montana, 
for  the  six  months  ending  June  30, 1895,  the  Auditor  for  the 
State  and  other  Departments,  under  date  of  November  15, 1895, 
rendered  a  decision  making  an  original  construction  of  a  clause 
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in  the  act  of  July  31, 1894  (28  Stat.,  204),  and  sabmits  the  same 
for  approval,  disapproval,  or  modification  by  the  Comptroller. 
The  decision  is  as  follows: 

^^  Mr.  Sproule  claims  a  donble  mazimnm  compensation  as 
provided  by  section  840,  Revised  Statutes. 

"  The  act  of  July  31, 1894  (28  Stat.,  204),  provides: 

^<  ^  That  the  marshals,  clerks,  and  district  attorneys  of  the 
districts  of  Washington,  Montana,  N'orth  Dakota,  and  Soath 
Dakota  shall,  for  the  services  they  may  perform  during  the 
fiscal  year  herein  provided  for,  receive  the  fees  allowed  by 
law  to  like  officers  performing  simUar  duties  in  the  districte 
of  Oregon  and  Idaho.' 

"Under  section  840,  Revised  Statutes,  clerks  of  United 
States  courts  are  entitled  to  double  fees  and  double  maximuin 
compensation  in  Oregon,  and  the  act  of  July  3, 1890  (26  Stat., 
218),  gives  to  officers  in  Idaho  similar  fees  and  compensation 
allowed  by  law  to  same  officers  in  Oregon.  As  the  act  of 
July  31,  1894,  provides  for  clerks  in  the  district  of  Montana 
only  the  same  fees  as  allowed  in  the  districts  of  Oregon  and 
Idaho,  I  can  not  believe  that  it  was  the  intention  of  Congress 
to  double  the  compensation  as  well,  and  therefore  decide  that 
Mr.  Sproule  is  entitled  to  double  fees,  but  not  to  double  com- 
pensation. 

"  The  account  will  be  suspended  until  the  Comptroller  has 
acted  upon  this  decision,  as  required  by  section  8,  act  of  Jaly 
31, 1894.'' 

The  construction  placed  by  the  Auditor  ux>on  the  clanse 
quoted  by  him  from  the  act  of  July  31, 1894,  is  approved. 

That  a  distinction  may  properly  be  drawn  between  the  fees 
which  a  clerk  is  entitled  to  receive  for  the  services  rendered 
by  him  and  the  compensation  which  he  is  entitled  to  retain  for 
his  own  use,  was  shown  in  the  Comptroller's  decision  of  Octo- 
ber 25,  in  the  account  of  J.  A.  Montgomery  (ante^  p.  210).  The 
fees  which  a  clerk,  like  other  officers  of  the  United  States 
courts,  is  entitled  to  receive  are  fixed  by  certain  sections  of 
the  Revised  Statutes,  beginning  with  section  824,  and  are  col- 
lectible from  individuals  as  well  as  from  the  United  St^ites. 
They  do  not  constitute  tlie  compensation  of  the  various  officers, 
but  do  constitute  ;i  fund  from  wliich  the  various  officers  are 
obliged  to  i>ay  the  exi)enses  of  their  respective  offices,  and  are 
authorized  to  retain  certain  maximum  sums  for  their  i^ersonal 
compensation. 

In  section  828,  Revised  Statutes,  is  stated  the  fees  which 
clerks  of  the  district  and  circuit  courts  are  entitled  to  charge 
for  the  services  rendered  by  them.    Section  839  authorizes 
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these  clerks  to  retain  out  of  the  fees  and  emolnments  of  their 
offices  93,500  a  year  for  their  i>ersonal  compensation.  Section 
840  is  as  follows: 

''The  clerks  of  the  several  circuit  and  district  courts  in 
California,  Oregon,  and  Nevada  shall  be  entitled  to  charge  and 
receive  double  the  fees  hereinbefore  allowed  to  clerks,  and  shall 
be  allowed,  respectively,  by  the  Attorney-General,  to  retain  of 
the  fees  so  received  by  them,  for  their  personal  compensation, 
over  and  above  the  necessary  expenses  of  their  offices,  inelud- 
iDg  the  salaries  of  deputy  clerks  and  necessary  clerk  hire,  to 
be  audited  by  the  proper  accounting  officers  of  the  Treasury 
Department,  any  sum  not  exceeding  seven  thousand  dollars 
a  year  nor  exceeding  that  rate  for  any  time  less  than  a 
year."    •    •    • 

The  careful  manner  in  which  this  section  is  drawn,  the  first 
part  of  which  provides  for  double  fees  and  the  second  part  of 
which  provides  for  double  compensation,  clearly  indicates  the 
difference  between  the  use  of  the  words  "fees"  and  ''compensa- 
tion,^' which  is  apparent  throughout  all  the  various  sections  of 
chapter  16,  title  13,  Revised  Statutes. 

Section  16  of  the  act  "To  provide  for  the  admission  of  the 
State  of  Idaho  into  the  Union,"  of  July  3, 1890  (26  Stat.,  216), 
in  part  provides: 

"The  marshal,  district  attorney,  and  clerks  of  the  circuit 
and  district  courts  of  said  district  •  •  •  shall,  for  the 
services  they  may  perforpti,  receive  the  fees  and  compensation 
allowed  by  law  to  other  similar  officers  and  persons  performing 
similar  duties  in  the  State  of  Oregon.'* 

The  distinction  between  fees  and  compensation  in  this  act  is 
maintained. 

The  clause  in  the  act  of  July  31,  1894,  construed  by  the 
Auditor,  authorizes  the  officers  therein  specified  to  "receive 
the  fees  allowed  by  law  to  like  officers  performing  similar  duties 
in  the  districts  of  Oregon  and  Idaho."  This  clearly  authorizes 
such  officers  to  charge,  both  to  the  Government  and  to  private 
litigants,  double  the  fees  allowed  to  other  like  officers,  because 
such  double  fees  are  authorized  by  section  840,  Revised 
Statutes,  and  by  section  16  of  the  act  of  July  3, 1890,  above 
quoted,  to  like  officers  in  Oregon  and  Idaho. 

But,  unlike  those  sections,  the  clause  in  the  act  of  July  31, 
1894,  does  not  provide  that  the  officers  therein  enumerated 
shall  also  receive  the  comx)ensation  which  like  officers  in  Oregon 
and  Idaho  receive.    It  may  well  be  that  Congress  intended  to 


Digitized  by  VjOOQ  IC 


256  DECISIONS   OP   THE   COMPTROLLER. 

double  the  fees  which  these  officers  might  collect,  in  order  the 
more  easily  to  reach  the  maximum  compensation  allowed  to 
them  by  law,  without  also  intending  to  increase  that  mazimam, 
and  as  Congress  has  always  clearly  expressed  its  intention 
when  it  desired  to  increase  the  maximum  compensation  of 
court  officers,  it  is  to  be  presumed  that  it  was  not  the  intention 
in  the  present  case  to  authorize  such  increase  by  the  pit>vision 
in  the  act  of  July  31, 1894. 

E.  B.  Bowler, 

Comptroller. 

USE  OF  APPROPRIATION  FOR  CONSTRUCTION   OF 
A  STEAM  TUG  IN  ITS  CARE  AND  MAINTENANCE. 

The  balance  remaining  of  the  appropriation  in  the  act  of  March  2,  1895, 
for  the  '' purchase  or  constmction  of  one  steam  tug"  is  not  available 
for  the  care  and  maintenance  of  the  same,  even  during  the  remainder 
of  the  current  fiscal  year  in  which  the  tug  was  procured. 

Tbeasuby  Dbpabtmbnt, 
Ofpicb  op  Comptbollbb  of  the  Tbeasuby, 

November  23^  1895. 
Sib  :  I  have,  by  your  direction,  the  letter  of  Lieut.  Com- 
mander D.  Delehanty,  U.  S.  N.,  of  November  18, 1895,  to  Brig. 
Gen.  William  P.  Craighill,  Chief  of  Engineers,  requesting 
authority  to  use  the  unexpended  balance  of  an  appropriation 
for  the  coifstruction  of  a  steam  tug  for  use  in  New  York 
Harbor. 
You  ask  the  opinion  of  the  Comptroller  as  to  whether — 

^'This  balance,  or  so  much  thereof  as  may  be  necessary,  can 
be  applied  to  the  care  and  maintenance  of  this  boat  for  th.^ 
remainder  of  the  current  fiscal  year." 

The  item  of  the  appropriation  bill  making  provision  for  this 
steam  tug  reads  as  follows: 

**  Harbor  of  New  York :  For  prevention  of  obstructive  and  in" 
jurious  deposits  within  the  harbor  and  adjacent  waters  of  New 
York  City :  For  i>ay  of  inspectors  and  deputy  inspectors,  office 
force,  and  expenses  of  office,  fifteen  thousand  dollars;  tor  pay 
of  crew  and  maintenance  of  steamer  Argus^  eight  thousand 
dollars;  for  pay  of  crew  and  maintenance  of  steamer  Nimrodj 
ten  thousand  dollars;  for  pay  of  crew  and  maintenance  of  one 
steam  tug,  heretofore  authorized  by  law,  twelve  thousand  dol- 
lari,  to  be  immediately  available;  for  purchase  or  construction 
of  one  steam  tug,  forty-five  thousand  dollars,  or  so  much 
thereof  as  may  be  necessary,  to  be  immediately  available;  in 
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all,  ninety  thousand  dollars/'    (Sundry  civil  act,  March  2, 
1895;  28  Stat.,  951.) 

From  this  it  is  perfectly  apparent  that  the  $46,000  can  be 
used  only  for  the  purchase  or  construction  of  a  steam  tug,  and 
not  the  maintenance  or  care  of  the  same,  and  in  this  very  item, 
in  the  case  of  the  other  steamers  used  for  the  same  purpose, 
there  are  specific  amounts  appropriated  "for  pay  of  crew  and 
maintenance  of  steamer.'' 

Respectfully,  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller. 
The  Secbetabt  of  Wab. 


IN  RE  APPEAL  OF  J.  B.  SHIELDS,  U.  S.  COMMIS- 
SIONER FOR  THE  NORTHERN  DISTRICT  OF  ALA- 
BAMA. 

A  commissioner  is  entitled  to  the  folio  fees  for  the  entry  npon  his  docket 
of  the  proceedings  of  each  particalar  day  as  a  single  continuous  entry, 
under  a  rule  of  court  requiring  such  entries  to  be  made  on  the  day  the 
transactions  occur. 

Tebasuby  Department, 
Office  of  Oomptbolleb  op  the  Tbeasuby, 

November  J25, 1895. 

Mr.  J.  B.  Shields,  a  United  States  commissioner  for  the 
northern  district  of  Alabama,  appeals  from  the  settlement  by 
the  Auditor  for  the  State  and  other  Departments  of  his  account 
for  the  quarter  ending  March  31,  1896,  and  asks  a  revision  of 
the  same  by  the.  Comptroller. 

Among  other  items  the  Auditor  disallowed  certain  charges 
for  <<  making  entries  on  docket,"  in  regard  to  which  the  com- 
missioner says  that  the  charges  were  made  in  accordance  with 
the  decision  of  the  Supreme  Court  in  the  case  of  United  States 
V.  AUred  (156  U.  S.,  691),  said  entries  being  required  by  rule 
4  of  the  rules  for  United  States  commissioners  in  the  northern 
district  of  Alabama.  So  much  of  said  rule  as  applies  to  the 
question  now  under  consideration  is  as  follows : 

^^Each  commissioner  shall  keep  a  well-bound  book  as  a 
docket,  in  which  he  shall  enter,  on  the  day  the  transactions 
occar,  the  issuing  of  each  warrant,  upon  whose  complaint  and 
request  the  same  was  issued,  the  nature  of  the  offense,  and  the 
oflBcer  to  whom  the  warrant  was  delivered  for  service,  together 
with  the  proceedings  had  under  the  said  warrant;  there  shall 
be  entered  the  names  of  the  witnesses  present  and  examined, 
11268— VOL  2 17 
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and  their  fees,  the  name  of  the  gnard,  if  any,  and  his  fees, 
together  with  the  marshal's  or  deputy's  fees." 

It  is  clear  under  the  decision  in  United  States  v.  AUred 
{supra)  that  the  commissioner  is  entitled  to  folio  fees  for  mak- 
ing on  his  docket  all  entries  required  by  said  rule.  As  the 
rule  requires  that  the  commissioner  shall  enter  on  the  day 
the  transactions  occur  the  proceedings  therein  specified,  folio 
fees  will  be  allowed  for  the  record  of  the  proceedings  of  each 
particular  day  as  a  single  continuous  entry. 

E.  B.  Bowler, 

Comptroller. 

IN  RE  APPROPRIATION  FOR  MISCELLANEOUS  EX- 
PENSES OF  THE  BUREAU  OF  ENGRAVING  AND 
PRINTING. 

The  Appropriation  for  mUcellaneons  expenses  of  the  Bnreaa  of  Engmving 
and  Printing  is  not  available  for  the  purchase  of  items  for  which  pro- 
vision is  made  in  the  appropriations  for  the  contingent  expenses  of  the 
Treasury  Department,  the  latter  appropriations  specifically  inclnding 
"all  buildings  under  control  of  the  Treasury  in  Washington." 

Treasury  Department, 
Ofpick  of  Comptroller  of  the  Treasury, 

November  27^  1895. 
The  Auditor  for  the  Treasury  Department  made  a  new  con- 
struction of  the  appropriation,  ^'Mateiials  and  miscellaneons 
expenses,  Bureau  of  Engraving  and  Printing,  1896,"  and  certi- 
fies the  same  to  the  Comptroller  for  his  approval,  disapproval, 
or  modification,  in  accordance  with  the  provi^ons  of  section  8 
of  the  act  of  July  31,  1894  (28  Stat,  208).  The  action  of  the 
Auditor  was  as  follows: 

*«I  have  decided  to  disallow  the  voucher  of  the  McDermott 
Carriage  Company  for  $676  for  one  coupe  rockaway  for  Claude 
M.  Johnson,  Chief  of  the  Bureau  of  Engraving  and  Printing, 
which  is  included  as  a  voucher  in  the  account  of  Alex.  G. 
Morgan,  disbursing  agent  of  said  Bureau,  for  the  month  of 
September,  1895,  and  paid  from  the  appropriation  for  materials 
and  miscellaneous  expenses,  Bureau  of  Engraving  and  Print- 
ing, 1896,  for  the  reason  that  there  being  an  appropriation  for 
horses,  wagons,  etc.,  Treasury  Department,  1896,  said  voucher 
should  have  been  paid  from  that  appropriation,  and  not  from 
the  appropriation  for  materials  and  miscellaneous  expenses, 
Bureau  of  Engraving  and  Printing. 

''It,  however,  having  been  the  custom  heretofore  to  allow  for 
the  purchase  of  horses,  etc.,  from  the  appropriation  for  mate- 
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rials  aad  iniscellaaeoas  expenses,  Bureau  of  Eugraving  and 
Printing,  and  this  being  a  modification  of  tlie  practice  hereto- 
fore existing  in  this  matter,  this  decision  is  submitted  for  your 
contdderation  and  the  voucher  suspended  until  your  decision 
is  rendered.'^ 

The  history  of  the  use  of  appropriations  for  the  Bureau  of 
Engraving  and  Printing  has  been  carefully  inquired  into,  and 
as  a  result  it  appears  that  from  the  early  days  of  the  Bureau 
it  has  been  the  practice  to  pay  for  many  things  used  by  that 
Bureau  from  the  appropriations  therefor,  which,  if  used  in 
other  bureaus  of  the  Treasury  Department,  would  have  been 
osnally  paid  from  the  appropriations  for  the  contingent  expen- 
ses of  the  Treasury  Department.  Among  these  items  have 
been  coal,  horses,  and  wagons. 

In  the  legislative,  executive,  and  judicial  appropriation  act 
of  July  11, 1888  (25  Stat.,  271),  the  appropriation  for  the  con- 
tingent expenses  of  the  Treasury  Department  reads  as  follows : 

"For  contingent  expenses  of  the  Treasury  Department, 
including  all  buildings  under  control  of  the  Treasury  in  Wash- 
ington, District  of  Columbia,  namely :  For  stationery,  •  •  • 
for  purchase  of  horses  and  wagons, '^    #    •    • 

The  same  language  has  been  included  *in  all  subsequent 
appropriation  acts,  including  that  for  the  present  fiscal  year. 
TnoT  to  the  act  of  July  11,  1888,  the  words  "  including  all 
buildings  under  control  of  the  Treasury  in  Washington,  Dis- 
trict of  Columbia,"  were  not  included  in  making  the  appro- 
priations for  the  contingent  expenses  of  the  Treasury  Depart- 
ment. The  inclusion  of  these  words  seems  to  have  indicated  an 
intention  upon  the  part  of  Congress  to  make  the  appropriation 
thereafter  cover  all  the  buildings  in  Washington  under  the 
Treasury  Department,  and,  therefore,  the  Bureau  of  Engrav- 
ing and  Printing.  The  words  are  too  plain  to  be  open  to  con- 
struction. In  practice,  however,  no  attention  seems  to  have 
ever  been  paid  to  them.    Apparently  they  were  overlooked. 

It  is  claimed  that  the  clause  in  the  sundry  civil  appropria- 
tion act  of  August  18, 1894  (28  Stat.,  379),  which  provides: 
"That  no  part  of  the  appropriation  herein  for  engraving  and 
printing  shall  be  held  to  be  contingent  expenses  under  sections 
240  and  3683  of  the  Revised  Statutes,"  may  change  the  matter. 
It  is  not  seen,  however,  how  this  language  can  in  any  way 
affect  the  question.    Section  240  is  as  follows : 

"No  account  for  contingent  expenses  at  any  of  the  bureaus 
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of  the  Department  of  the  Treasury  shall  be  allowed^  except  on 
the  certificate  of  the  superintendent  of  the  Treasury  build- 
ings that  such  expenses  are  necessary  and  proper,  and  that 
the  prices  paid  are  just  and  reasonable;  and  the  superinten- 
dent shall  keep  a  full,  just,  and  accurate  account  in  detail  of 
all  amounts  expended  under  the  head  of  contingent  expenses 
for  the  several  bureaus  of  the  Department  of  the  Treasury." 

The  statement  that  that  section  shall  not  apply  to  the  appro- 
priations for  miscellaneous  expenses  of  the  Bureau  of  Engrav- 
ing and  Printing  rather  implies  that  the  miscellaneous  expenses 
authorized  to  be  paid  from  the  appropriation  for  the  Bureau 
were  those  other  than  the  contingent  expenses  of  the  Treasury 
Department  provided  for  by  the  appropriation  "  Contingent 
expenses,  Treasury  Dej>artment,"  which,  as  stated,  includes 
"  all  buildings  under  control  of  the  Treasury  in  Washington." 

The  construction  placed  by  the  Auditor  upon  the  appro- 
priation ^'  Materials  and  miscellaneous  expenses,  Bureau  of 
Engraving  and  Printing,  1896,"  is,  for  these  reasons,  affirmed. 

R.  B.  Bowler, 

Comptroller. 

FEES  OP  JURORS  IN  SUITS   TO   CONDEMN   LANDS 
IN  TflE  DISTRICT  OF  COLUMBIA. 

The  regular  appropriation  for  fees  of  jurors  in  United  States  coarte  is  not 
available  for  the  payment  of  jnrors  in  suits  to  condemn  land  for  pub- 
lic improvements  in  the  District  of  Columbia,  such  proceedings  being 
governed  by  special  statu tes^  and  the  fees  of  jurors  therein  are  pay- 
able from  the  appropriation  for  the  work  for  which  the  land  sought 
to  be  condemned  is  to  be  used. 

Tbbasuby  Department, 
Office  of  Comptbolleb  of  the  Tbeasuby, 

November  S7^  1895. 
SiB:  I  am  in  receipt  of  yours  of  the  26th,  asking  whether 
the  regular  annual  appropriation  ^<  Fees  of  jurors,  United 
States  courts,  1896,"  is  available  for  paying  the  juries  of  con- 
demnation for  their  services  in  accordance  with  sections  10 
and  14  of  '^An  act  to  provide  a  permanent  system  of  highways 
in  that  part  of  the  District  of  Columbia  lying  outside  of  cities," 
approved  March  2, 1893  (27  Stat.,  532). 

Section  10  of  said  act  provides  for  a  special  jury  of  seven 
persons,  and  section  14  provides  that — 

"  Each  of  said  jurors  shall  receive  a  compensation  of  five 
dollars  per  day  for  his  services  during  the  time  he  shall  be 
actually  engaged  in  such  service." 
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Section  3  of  the  sundry  civil  appropriation  act  of  August  30, 
1890  (26  Stat.,  412),  provided  a  special  method  of  condemna- 
tion for  property  required  for  the  enlargement  of  the  Crovern- 
luent  Printing  Office,  provided  for  by  section  2  of  said  act. 
The  last  clause  of  said  section  3  is  as  foUows: 

**And  hereafter,  in  all  cases  of  the  taking  of  property  in  the 
District  of  Columbia  for  public  use,  whether  herein,  hereto- 
fore, or  hereafter  authorized,  the  foregoing  provisions,  as  it 
re8i)eet8  the  application  by  the  proper  officer  to  the  supreme 
court  of  the  District  of  Columbia  and  the  proceedings  therein 
shall  be  as  in  the  foregoing  provisions  declared.'' 

Some  doubt  was  raised  whether  this  clause  did  not  impliedly 
repeal  the  method  authorized  by  law  for  the  condemnation  of 
property  for  the  District  of  Columbia,  including  that  required 
for  highways,  roads,  and  bridges.  Apparently  to  remove  that 
doubt  the  following  clause  was  enacted  as  part  of  the  act 
making  appropriatious  for  the  District  of  Columbia  of  August 
7, 1894  (28  Stat.,  251): 

"  That  section  three  of  the  act  approved  August  thirtieth, 
eighteen  hundred  and  ninety,  entitled  'An  act  making  appro- 
priations for  sundry  civil  expenses  of  the  Government  for  the 
year  ending  June  thirtieth,  eighteen  hundred  and  ninety-one, 
and  for  other  purposes,'  shall  not  be  construed  to  apply  to  the 
condemnation  of  land  for  public  highways  nor  to  repeal  chap- 
ter eleven  of  the  Eevised  Statutes  of  the  United  States  relat- 
ing to  the  District  of  Columbia  in  regard  to  public  highways, 
roads,  and  bridges." 

From  this  legislation  it  appears  entirely  clear  that  the  pro- 
visions of  Chapter  XI  of  the  Revised  Statutes  of  the  United 
States  relating  to  the  District  of  Columbia  apply  to  the  con- 
demnation proceedings  required  by  the  act  of  March  2, 1893, 
above  cited,  except  where  the  provisions  of  said  special  act  may 
conflict  therewith.  Section  265,  Hevised  Statutes,  District  of 
Columbia,  being  a  part  of  Chapter  XI  thereof,  provides  for  the 
costs  of  a  second  jury  of  condemnation  when  such  second 
jury  is  required,  and  further  provides  '^  all  expenses  up  to  the 
second  jury  shall  be  paid  by  the  District,"  and  section  266 
provides  a  table  of  fees,  including  jurors'  fees  in  such  cases. 
I  am  informed  that  it  has  been  the  uniform  practice  to  pay  all 
the  expenses  of  such  condemnations  from  the  special  appro- 
priations for  the  highways,  roads,  or  bridges  for  which  the 
property  condemned  under  the  provisions  of  these  sections 
was  us^,  and  such  practice  seems  to  have  been  clearly  proper 
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if  not  specifically  required  by  the  provisions  of  said  section 
265.  The  regular  annual  appropriation  for  *'Fees  of  jurors," 
although  applicable  to  jurors  in  the  supreme  couftof  the  Dis- 
trict of  Columbia,  in  my  opinion,  was  intended  for  the  pay- 
ment of  the  regular  juries  of  the  United  States  courts  and  not 
of  such  special  juries  as  the  jury  provided  for  in  the  act  of 
March  2, 1893,  and  the  practice  has  been  to  limit  that  appro- 
priation to  regular  juries,  and  to  provide  for  the  payment  of 
special  condemnation  juries  in  cases  in  which  the  United 
States  are  a  party  either  from  the  appropriations  for  the  work 
for  which  the  property  sought  to  be  condemned  was  to  be  used 
or  from  the  appropriation:  ^^Miscellaneous  expenses,  United 
States  courts.''  The  appropriation  <^  Miscellaneous  expenses, 
United  States  courts,"  is  not  available  in  the  present  case  be- 
cause section  265,  Revised  Statutes,  District  of  Columbia,  pro- 
vides that  the  expenses  in  condemnation  proceedings  for  high- 
ways for  the  District  shall  be  paid  by  the  District;  therefore, 
in  District  cases  the  expense  would  necessarily  be  chargeable 
to  the  appropriation  for  the  particular  work. 

For  the  reasons  above  given  my  reply  to  your  question  is 
that  the  appropriation  ^'  Fees  of  jurors,  United  States  courts, 
1896,"  is  not  available  for  paying  the  juries  of  condemnation 
in  cases  arising  under  the  act  of  March  2,  1893,  "to  provide  a 
permanent  system  of  highways  in  that  part  of  the  District  of 
Columbia  lying  outside  of  cities." 

Respectfully,  yours,  R.  B.  Bowler, 

Comptroller. 
Mr.  Albert  A.  Wilson, 

Marshal  of  the  District  of  Columbia^  Washington. 

m  RE  APPEAL  OF  B.  PICKMAN  MANN,  DISBURSING 
OFFICER  OF  THE  BOARD  OF  CHILDREN'S  GUARD- 
IANS, DISTRICT  OF  COLUMBIA. 

The  expenses  iDcuirecl  by  an  officer  in  famishing  the  bond  reqaired  by 
law  of  all  disbursing  officers  of  the  Government  is  not  a  proper 
charge  against  the  Government^  even  though  the  officer  serves  withoat 
compensation. 

Tbeasuby  Department, 
Office  of  Comptroller  of  the  Treasury, 

November  27^  1895. 
Mr.  B.  Pickniaii  Mann,  disbursing  officer  of  the  Board  of 
Children-.s  Guardians,  District  of  Columbia,  appeals  from  the 
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settlement  by  the  Auditor  of  his  account  for  the  quarter  ending 
Jane  30,  1895.  In  the  settlement  of  said  account  the  Auditor 
disallowed  the  following  item : 

"Voucher  554;  Fidelity  and  Deposit  Company;  payment  of 
premium  on  bond  of  treasurer  [disbursing  officer!  disallowed 
as  an  improper  charge  against  the  appropriation ^ 

Mr.  Mann  claims  that  this  item  is  a  legitimate  charge  against 
the  appropriation  for  the  Board  of  Children's  Guardians^ 
because  the  regulations  of  the  Treasury  Department  require 
that  a  disbursing  officer  shall  file  a  bond  before  he  will  be 
advanced  any  funds  to  disburse,  and  that  as  disbursing  officer 
he  is  not  entitled  to  any  compensation  for  services  rendered 
by  Mm. 

Mr.  Mann  is  mistaken  in  stating  that  the  bond  is  required 

by  the  regulations  of  the  Treasury  Department.    Such  bond 

is  specifically  required  by  law  of  all  disbursing  officers,  except 

officers  of  the  Army  and  Navy,  by  the  provisions  of  section 

3614,  Revised  Statutes.    It  therefore  became  necessary  for  Mr. 

Mann  to  give  a  bond  before  becoming  fully  invested  with  the 

office  of  disbursing  officer.    That  which  is  required  of  a  person 

to  become  invested  with  an  office  must  be  done  at  his  own 

expense  unless  specific  provision  is  made  by  law  for  payment 

by  the  Government.    This  seems  clear  from  the  language  of 

Mr,  Justice  Brown  in  United  States  v.  Van  Duzee  (140  U.  S.,  171) : 

*'But  the  expense  of  taking  the  oaths  and  executing  the 
proper  bonds  is  not  so  chargeable,  since  it  is  the  duty  of  per- 
sons receiving  appointments  from  the  Government  to  prepare 
and  tender  to  the  proper  officer  the  oaths  and  bonds  required 
bylaw;  in  other  words,  to  qualify  themselves  for  the  office." 

The  fact  that  a  disbursing  officer  receives  no  compensation 
can  not  affect  the  question,  for  if  he  does  not  desire  the  office 
he  Deed  not  accept  it. 
The  action  of  the  Auditor  in  disallowing  this  item  is  affirmed. 

K.  B.  Bowler, 

Comptroller. 
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IN  BE  APPLICATION  OF  MAJ.  GEORGE  C.  REI1> 
FOR  REHEARING  OF  CLAIM  FOR  PAY  AS  MAJOR 
PRIOR  TO  JUNE  14,  1894,  AND  HIS  APPEAL  FROM 
THE  ACTION  OF  THE  AUDITOR  FOR  THE  NAVY 
DEPARTMENT  IN  CHECKING  HIS  PAY  ON  AC- 
COUNT OF  OVERISSUE  OF  FORAGE. 

Id  order  that  the  Comptroller  of  the  Treasury  may  grant  a  rehearing^ 
npon  a  final  settlemeut  made  by  the  Second  Comptroller,  the  evidence 
produced  by  the  claimant  in  support  of  his  application  must  not  only 
be  new,  but  also  material;  i,  e.,  such  evidence  as  might  have  justified  a 
different  couclusion  had  it  been  presented  and  considered  at  the  time 
of  the  Second  Comptroller's  settlement. 

The  accounting  officers  have  no  jurisdiction,  upon  the  settlement  of  the 
cash  account  of  a  disbursing  officer,  to  disallow  a  legal  and  proper 
charge  for  supplies  purchased  and  received,  because  it  may  appear 
that  the  supplies  were  used  for  a  purpose  not  considered  proper  by 
the  accounting  officers,  the  jurisdiction  of  the  latter  over  property 
accounts  being  limited  by  the  act  of  March  29,  1894,  to  charging  an 
officer  responsible  for  public  property  with  such  losses  to  the  Grovem- 
ment  as  may  be  certified  to  them  in  the  manner  provided  in  section  1 
of  said  act. 

Tbbasusy  Dbpabtment, 
Office  of  Cohptboller  of  the  Tbe^suby, 

November  29^  1895. 

On  May  1,  1894,  the  m^jor,  adjutant,  and  inspector  of  the 
Marine  Corps  was  retired,  and  a  vacancy  was  thereby  created 
in  that  office.  George  C.  Beid,  then  a  captain  of  the  line  of 
that  Corps,  was  nominated  by  the  President  to  fill  the  vacancy. 
The  nomination  was  confirmed  by  the  Senate  May  9,  his  com- 
mission signed  by  the  President  May  18,  but  Mj^or  Reid  did 
not  receive  his  commission  until  June  13,  on  which  date  he 
formally  accepted  the  same,  and  on  June  14,  1894,  took  the 
oath  of  office. 

The  question  having  been  raised  as  to  the  right  of  Miyor 
Beid  to  the  increased  compensation  pertaining  to  his  new 
position  from  May  2  to  June  14, 1894,  the  matter  came  properly 
before  the  Second  Comptroller,  and  that  officer,  under  date  of 
September  17, 1894,  after  reciting  the  facts  of  the  case,  decided 
as  follows : 

*'The  law  in  regard  to  promotions  in  the  Army  will  be  found 
in  sections  1204  and  120.'>  of  the  Revised  Statutes.  When  the 
promotion  in  any  particular  line  or  department  (is  made)  in 
ordinary  course  (sec.  1204)  by  seniority,  the  pay  in  the  higher 
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grade  commences  from  tbe  date  of  the  vacancy.  Bat  if  the 
promotion  is  made  out  of  the  line,  it  is  regarded  as  a  new 
apx)ointuient,  and  the  pay  in  the  higher  grade  does  not  com- 
mence until  the  officer  accepts  the  appointment  and  takes  the 
oath  (Digest  Second  Com  p.  Dec.  vol.'l,  sec.  1101;  vol.  2,  sec. 
755;  par.  1448,  Army  Regulations,  1889.) 

^^  ^  A  staff  appointment  conferred  on  an  officer  in  the  line  of 
the  Army  is  not  a  promotion,  but  an  original  appointment. 
Its  pay  will  therefore  commence  from  the  date  of  the  officer's 
acceptance.*  (Oct.  13,  1851,  Army  Paymasters'  Manual,  1869, 
par.  144.)  This  has  been  the  ruling  of  the  accounting  officers 
m  all  claims  of  this  nature.  It  therefore  follows  that  Major 
Reid  is  not  entitled  to  the  increased  pay  and  allowance  of  his 
present  position  prior  to  the  date  of  acceptance  and  taking 
the  oatli  of  office.'' 

This  decision  was  incidentally  reaffirmed  by  the  Comptroller 
of  the  Treasury  in  his  decision  of  May  4, 1895,  in  the  case  of 
Capt.  Randolph  Dickens  (1  Comp.  Dec.,  419),  who  was  pro- 
moted to  fill  the  vacancy  created  by  the  appointment  of  Mr. 
Reid  to  the  office  of  adjutant. 

Major  Beid  asks  a  rehearing  of  his  case,  and  in  support  of 
his  application  insists  that  as  he  was  ordered  to  and  in  fact 
entered  upon  the  discharge  of  the  duties  of  his  new  position 
May  28,  1894,  his  action  constituted  an  acceptance  of  said 
office.  He  contends,  apparently,  that  his  entry  upon  the 
(Inties  of  his  office  May  28, 1894,  is  such  a  material  fact,  newly 
presented,  as  entitles  his  case  to  a  rehearing.  This  fact  may 
not  have  been  before  the  Second  Comptroller  at  the  time  he 
rendered  his  decision  of  September  17, 1894.  If  not,  it  would 
be  new  evidence,  and  entitled  to  weight  as  such.  But  that 
evidence  can  not  be  held  to  be  material  in  this  case,  for  the 
reason  that  the  decision  of  the  Second  Comptroller  was  "  that 
Major  Keid  is  not  entitled  to  the  increased  pay  and  allowance 
of  his  present  position  prior  to  the  date  of  acceptance  and 
taking  the  oath  of  office." 

Had  the  decision  of  the  Comptroller  been  based  wholly  upon 
the  point  of  nonacceptance  of  his  new  i)osition,  the  contention 
of  Major  Reid  that  he  was  entitled  to  the  additional  pay  and 
allowances  pertaining  to  his  new  position  would  be  entitled 
to  consideration ;  but  as  the  taking  of  the  oath  of  office  was 
also  held  by  the  Second  Comptroller  to  be  an  indispensable 
prerequisite  to  entitle  him  to  such  increased  pay  and  allow- 
ances, the  new  evidence  is  immaterial,  as  there  is  no  claim 
that  the  oatli  was  taken  prior  to  June  14, 1894. 
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Under  the  rule  laid  dowu  by  the  Supreme  Conrt  in  the  ease 
of  United  States  v.  Bank  of  Metropolis  (15  Pet.,  401)  there  is  no 
aathority  for  a  succeeding^  officer  to  reopen  cases  decided  by 
his  predecessor,  except'ou  the  presentation  of  newly  discovered 
material  evidence,  and  as  no  new  material  evidence  has  been 
presented  a  rehearing  is  denied. 

Major  Ileid  also  appeals  from  the  action  of  the  Auditor  for 
the  !Navy  Department  in  directing  that  (33.54  be  checked 
against  his  pay  on  account  of  an  issue  of  forage  to  him  for  the 
period  between  May  2  and  June  13, 1894. 

This  matter  came  before  the  Auditor  in  the  form  of  a  voucher 
in  the  cash  accounts  of  Maj.  H.  B.  Lowry,  quartermaster  of  the 
Marine  Corps.  The  voucher  in  question  shows  that  the  quar- 
termaster purchased  and  received  in  May  and  June,  1894,  hay, 
oats,  and  straw  to  the  value  of  $46.80.  Incidentally  it  appears 
on  the  voucher  and  papers  attached  thereto  that  the  forage 
was  intended  for  and  was  issued  to  Major  Beid  as  his  allow- 
ance for  forage  for  two  horses  from  May  2  to  June  30, 1894. 

The  Auditor  held  that  Msyor  Beid's  right  to  forage  in  kind 
for  two  horses  from  May  2  to  June  J5, 1894^  depended  solely  on 
the  fact  as  to  whether  he  was  major  and  adjutant  during  that 
time,  and  as  the  Second  Comptroller  had  decided,  in  a  case 
properly  before  him,  that  Reid  did  not  become  major  until  June 
14^  1894j  therefore  he  was  not  entitled  to  forage  for  his  horses 
prior  to  that  date.  Acting  on  this  view  of  the  case,  the  Auditor 
disallowed  $33.54  of  the  voucher  in  question,  denying  to  the 
quartermaster  that  amount  of  credit  in  his  accounts. 

Subsequently,  at  the  request  of  the  quartermaster,  the  Audi- 
tor directed  the  paymaster  of  the  Corps  to  stop  an  equal  sum 
from  the  pay  of  Major  Beid.  Major  Reid  appeals  from  this 
action  of  the  Auditor  in  ordering  the  stoppage  of  pay. 

In  the  consideration  of  this  question  the  main  point  to  be 
determined  is,  Had  the  Auditor  jurisdiction  over  the  matter  in 
<50utroversy! 

The  voucher  upon  which  this  question  arose  is  one  eviden- 
cing the  purchase  and  receipt  of  forage  to  the  amount  of  (46.80. 
It  also,  by  a  notation  on  the  same  and  pax)ers  attached,  at- 
tempts to  show  what  disposition  has  been  made  of  the  property 
received.  Objectionable  as  this  procedure  may  have  been  in 
any  event,  it  was  not  serious  so  long  as  the  proper  accounting 
officers  of  the  Treasury  possessed  equal  jurisdiction  over  the 
money  and  property  transactions  of  the  quartermaster.     Both 
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thedisbarsenieiit  of  the  mouey  and  accountiug  for  the  prop- 
erty received  coald  be  considered  at  the  same  time. 

Prior  to  March  29,  1894,  the  Auditor  had  jurisdiction  over 
both  money  and  property  transactions  of  the  quartermaster  of 
the  Marine  Corps.  The  act  of  March  29,  1894  (28  Stat.,  47), 
provides : 

"Tliat  instead  of  forwarding  to  the  accounting  officers  of  the 
Treasury  Department  returns  of  public  property  intrusted  to 
the  possession  of  officers  or  agents,  the  Quartermaster  Gen- 
eral, the  (yomraissary-General,  the  Commissary-General  of 
Subsistence,  the  Surgeon -General,  the  Chief  of  Engineers,  the 
Chief  of  Ordnance,  the  Chief  Signal  Officer,  the  Paymaster- 
General  of  the  Navy,  the  Commissioner  of  Indian  Aft'airs, 
or  other  like  chief  officers  in  any  Department,  by,  through,  or 
under  whom  stores,  supplies,  and  other  public  property  are 
received  for  distribution,  or  whose  duty  it  is  to  receive  or 
examine  returns  of  such  property,  shall  certify  to  the  proper 
accounting  officer  of  the  Treasury  Department,  for  debiting  on 
the  proper  account,  any  charge  against  any  officer  or  agent 
intrusted  with  public  property,  arising  from  any  loss,  accruing 
by  his  fault,  to  the  Government  as  to  the  property  so  intrusted 
to  him. 

'^  Sec.  2.  That  said  certificate  shall  set  forth  the  conditions 
of  such  officer's  or  agent's  property  returns,  that  it  includes 
all  charges  made  up  to  its  date  and  not  previously  certified, 
that  he  has  had  a  reasonable  opportunity  to  be  heard  and  has 
not  been  relieved  of  responsibility ;  the  effect  of  such  certificate, 
when  received,  shall  be  the  same  as  if  the  facts  therein  set  forth 
had  been  ascertained  by  the  accounting  officers  of  the  Treasury 
Department  in  accounting. 

"Sec.  3.  That  the  manner  of  making  property  returns  to  or 
in  any  administrative  bureau  or  department,  or  of  ascertaining 
liability  for  property,  under  existing  laws  and  regulations,  shall 
not  be  affected  by  this  act,  except  as  i)rovided  in  section  one; 
but  in  all  cases  arising  as  to  such  property  so  intrusted  the 
officer  or  agent  shall  have  an  opportunity  to  relieve  himself 
fiponi  liability. 

"Sec.  4.  That  the  heads  of  the  several  Departments  are 
hereby  empowered  to  nmke  and  enforce  regulations  to  carry 
out  the  i>rovisious  of  this  act. 

"Sec.  5.  That  all  laws  or  parts  of  laws  inconsistent  with 
the  provisions  of  this  act  are  hereby  repealed." 

The  eflFect  of  the  act  above  quoted  is  to  divest  the  Auditor 
of  the  jurisdiction  theretofore  possessed  by  him  over  the  prop- 
erty accounts  and  transactions  of  officers  of  the  Navy  Depart- 
ment, and  to  relieve  him  of  all  responsibility  in  relation  to  the 
disposition  of  property  intrusted  to  said  officers,  except  in 
cases  where  the  officer  ''whose  duty  it  is  to  receive  or  examine 
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returns  of  sucli  property,  shall  certify  to  the  proper  accounting 
officer  of  the  Treasury  Department  [the  Auditor],  for  debiting 
on  the  proper  account,  any  charge  against  any  officer  or  agent 
intrusted  with  public  property,  arising  from  any  loss,  accru- 
ing by  his  fault,  to  the  Government  as  to  the  property  so 
intrusti^d  to  him." 

Under  this  act  the  duty  and  responsibility  of  determining 
questions  relating  to  the  correct  disposition  or  loss  of  property 
in  the  Marine  Corps  has  been  transferred  to,  and  vested  in,  the 
proper  officer  in  the  Navy  Department,  and  it  seems  clear  that 
the  Auditor  will  have  no  authority  over,  or  in  relation  to,  the 
property  mentioned  in  the  cash  voucher  evidencing  the  pur- 
chase of  the  forage  under  consideration  until  he  has  been  fur- 
nished with  a  certificate  required  by  section  1  of  said  act. 

The  fact  that  the  papers  with  the  cash  voucher  show  the 
purpose  for  which  the  purchase  of  the  forage  was  made  is  an 
incident  merely,  and  does  not  seem  sufficient  to  transfer  juris- 
diction over  the  forage  as  property.  From  the  known  powers 
and  duties  of  the  quartermaster  of  the  Oorps,  it  mast  be 
admitted  that  he  had  authority  to  purchase  forage  and  hold 
the  same  for  use  and  issue.  That  being  the  case  there  was 
nothing  illegal  in  the  purchase  of  the  forage;  the  wrong  lay  in 
its  issue,  or  disposition,  and  it  rests  solely  with  the  ISTavy 
Department  to  correct  that  wrong. 

Jurisdiction  over  property  accounts  can  not  be  given  to  the 
Auditor  by  injecting  papers  into  cash  accounts  tending  to  show 
what  disposition  has  been  made  of  the  property.  Such  evi- 
dence may  well  be  excluded  from  the  cash  accounts,  and  the 
resi)onsibility  for  determining  questions  relating  to  property 
accountability  be  left  where  it  properly  belongs,  where  the 
law  has  placed  it. 

No  question  has  been  raised  against  the  voucher  under  dis- 
cussion considered  merely  as  evidence  of  a  purchase  and  dis- 
bursement of  money.  The  articles  purchased  were  proper  for 
the  service,  the  price  reasonable,  the  receipt  acknowledged, 
and  payment  sufficiently  shown.  Those  facts  being  admitted, 
credit  should  be  given  as  claimed.  There  being  no  disallow- 
ance against  the  quartermaster  in  this  matter,  there  will  be  no 
occasion  or  authority  as  yet  for  a  stoppage  of  the  pay  of  Msyor 
lleid.  Both  the  quartermaster  and  Major  Reid  wiU  be  relieved 
of  all  charge  growing  out  of  this  voucher. 

The  attention  of  the  Secretary  of  the  Navy  should  be  called 
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to  tills  matter  iu  order  that  he  may  give  such  directions  as  will 
secure  from  the  quartermaster  of  the  Marine  Corps  a  correct 
rendition  of  his  property  accounts,  to  the  end  that  the  pro- 
visions of  the  act  of  March  29,  1894,  may  be  complied  with. 

.  Edw.  a.  Bowers, 
Assistant  Comptroller, 


PEE    DIEMS    OF    JURY    COMMISSIONERS    IN    THE 
DISTRICT  OF  COLUMBIA. 

A  jury  commissioner  appointed  under  section  851  of  the  Revised  Statiites 
relating  to  the  District  of  Colombia,  which  does  not  specify  the  man- 
ner in  which  his  duties  shall  be  performed,  is  entitled  to  compensation 
on  famishing  the  proof  of  service  required  by  the  regulations. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

December  2,  1895. 

Sir:  I  am  in  receipt  of  yours  of  the  26th  ultimo,  asking 
whether  you  are  authorized  to  pay  Mr.  Morris  J.  Adler,  one  of 
the  jury  commissiou,  for  the  services  rendered  by  him,  under 
that  clause  in  the  appropriation  act  of  March  2, 1895  (28  Stat., 
958),  which  provides:  "Compensation  for  jury  commissioners, 
five  dollars  per  day,  not  exceeding  three  days  for  any  one  term 
of  court." 

It  appears  from  your  statement  that  Mr.  Adler  was  appointed 
by  order  of  the  chief  justice  of  the  supreme  court  of  the  Dis- 
trict ujader  the  provisions  of  section  851,  Revised  Statutes, 
District  of  Columbia,  as  amended  by  section  2  of  the  act  of 
March  1,  1889  (25  Stat.,  749) ;  that  he  prepared  the  usual  list 
of  names  of  persons  in  his  section  to  serve  as  jurors,  and  fur- 
nished the  same  to  the  chairman  of  the  commission,  which  list 
of  names  was  put  into  the  jury  box,  but  that  Mr.  Adler  was 
out  of  the  city  on  the  three  days  when  the  jury  commission 
met  to  confer  and  actually  place  the  naihes  in  the  box. 

The  regulations  of  the  Department  of  Justice  require  that 
*U;he  voucher  of  a  jury  commissioner  must  give  the  court  for 
which  service  was  performed  and  the  dates  for  which  per  diems 
were  charged,  and  the  voucher  should  be  sworn  to  by  the  jury 
commissioner.-'  This  regulation  is  a  reasonable  one,  and  neces- 
sary in  order  to  Airnish  the  evidence  to  the  accounting  officers 
that  the  commissioner  is  in  fact  entitled  to  the  pay  which  he 
claims.    If  Mr.  Adler  furnishes  such  a  voucher  you  are  author- 
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ized  to  pay  the  same,  as  there  is  nothing  in  sections  851  and 
852 J  Revised  Statutes,  District  of  Columbia,  which  specifies  the 
manner  in  which  the  persons  appointed  by  the  court  to  select 
these  juries  shall  perform  their  duties,  and  the  presumption  is 
that  the  duties  were  properly  performed  by  Mr.  Adler. 
Respectfully,  yours, 

R.  B.  BOWLEB, 

Comptroller. 
Mr.  Albert  A.  Wilson, 

Mar%Kal  of  the  District  of  Columhia^  Wnekington, 


PAPER  FOR  LITHOGRAPHING  CHARTS,  DEPART- 
MENT  OF  AGRICULTURE. 

The  act  of  January  12,  1895,  reqairing  all  printing  and  binding  for  the 
Executive  Departments  to  be  done  at  the  Government  Printing  Office, 
and  the  paper  therefor  to  be  furnished  by  the  Public  Printer,  doea  not 
prohibit  the  Secretary  of  Agriculture  from  purchasing,  from  the  appro- 
priation for  nutrition  investigations,  the  paper  required  for  charts  to 
be  lithographed  at  the  office  in  the  Weather  Bureau. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

December  2^  1895. 

Sir:  I  am  in  receipt  of  yours  of  the  23d  ultimo,  askiug 
whether  pax>er  for  printing  charts  showing  the  nutritive  value 
of  various  articles  and  commodities  used  for  human  food  and 
the  composition  of  rations  can  be  paid  for  out  of  the  appropria- 
tion "Nutrition  investigations,  1896.'' 

It  appears  that  these  charts  will  be  independent  of  any  other 
publication,  and  are  to  be  lithographed  at  the  Weather  Bureau 
of  the  Agricultural  Department  on  account  of  the  facilities 
there  existing  for  lithographic  work.  As  these  chart<^  are  lith- 
ographed and  not  printed,  and  do  not  form  part  of  a  ])rinted 
publication,  they  are  not  within  the  provisions  of  section  87  of 
the  act  of  January  12,  1895  (28  Stat,  622),  "providing  for  the 
public  printing  and  binding  and  the  distribution  of  public  doc- 
uments," which  requires  all  printing  to  be  done  at  the  (govern- 
ment Printing  Office.  Section  31  of  said  act  does  not  prohibit 
the  purchase  of  the  paper  required  for  these  charts,  because 
the  charts  are  not  to  be  printed  at  a  departmental  printing 
office  under  the  control  of  the  Public  Printer,  said  section 
applying  only  to  such  offices.     As  the  entire  work  might  have 
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been  done  under  contract  by  private  parties  and  charged  to  the^ 
appropriation  ^<  Natrition  in  ventigations,  1896,"  the  paper  neces- 
sary to  have  such  charts  printed  at  the  Weather  Bureaa  may^ 
be  paid  for  from  said  appropriation. 

Bespectfolly,  yoors,  B.  B.  Bowleb, 

Comptroller. 
The  Segbetabt  of  Aobioultube. 


IN  BE  ACCOUNT  OP  MATTHEW  O.  BBYNOLDS  FOB 
OOMPBNSATIOJS  AS  SPECIAL  ASSISTANT  UNITED 
STATES  ATTOBNEY. 

The  attorney  for  the  Conrt  of  Private  Land  Claims,  at  an  annnal  salary  of 
$3,500y  is  not  prohibited  by  section  2  of  the  act  of  July  31, 1894,  from 
being  retained  in  aparticolar  case  as  a  special  assistant  to  the  United. 
States  attorney  for  New  Mexico,  his  employment  as  such  assistant  not 
involving  the  holding  of  ''any  other  office''  within  the  meaning  of 
said  section. 

Tbeasubt  Dbpabtment, 
Office  of  Comptbollbb  of  the  Tbeasuby, 

December  3, 1895. 
The  Auditor  for  the  State  and  other  Departments  rendered 
the  foUoT^ing  decision,  making  an  original  construction  of  sec« 
tion  2  of  the  act  of  July  31, 1894,  and  submits  the  same  for 
approval,  disapproval,  or  modification  by  the  Comptroller: 

"Mr.  MatthcTF  G.  Reynolds  presents  an  account  for  $2,000 
*on  account'  as  special  assistant  United  States  attorney.  The 
account  is  approved  by  the  Attorney-General,  payable  from 
the  appropriation  *  Pay  of  special  assistant  attorneys  United 
States  courts,  1896.'  Mr.  Reynolds  holds  the  office  of  attorney 
for  Court  of  Private  Land  Claims^  for  which  he  receives  a  salary 
of  $3,500.  By  reason  of  his  holding  this  office,  does  sectioa 
2,  act  of  July  31, 1894  (28  Stat.,  205),  preclude  him  from  receiv- 
ing compensation  as  special  assistant  United  States  attorney  t 
Tbe  prohibition  referred  to  is  as  follows: 

"'No  person  who  holds  an  office  the  salary  or  annual  com- 
pensation attached  to  which  amounts  to  the  sum  of  two  thou- 
sand five  hundred  dollars  shall  be  appointed  to  or  hold  any 
other  office  to  which  compensation  is  attached  unless  specially 
heretofore  or  hereafter  specially  authorized  thereto  by  law.' 

"The  matter  to  be  decided  is  whether  or  not  Mr.  Reynolds, 
as  special  assistant  United  States  attorney,  is  an  officer  within 
the  meaning  of  the  law  quoted.  The  appointment  or  employ- 
ment of  Mr.  Reynolds  was  under  section  363,  Revised  Statu tes, 
which  is  as  follows: 

"'The  Attorney-CTcneral  shall,  whenever  in  his  opinion  the 
public  interest  requires  it,  employ  and  retain  in  the  name  of 
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the  United  States  such  attorneys  and  counselors  at  law  as 
he  may  think  necessary  to  assist  the  district  attorneys  in  the 
discliarge  of  tlieir  duties,  and  shall  stipulate  with  such  assist- 
ant attorneys  and  counsel  the  amount  of  compensation,  and 
shall  have  supervision  of  their  conduct  and  proceedings,^ 

**This  law  was  passed  in  1862,  and  until  the  Attoiney  Gen- 
^^ral's  Uffice  became  one  of  the  great  Executive  Departmentis  in 
1H70  it  is  very  clear,  under  the  decision  in  the  Germaine  Case 
(91)  U.  S ,  508),  that  anyone  appointed  under  that  law  could 
not  have  been  an  officer,  as  the  Attorney  General  was  not  the 
head  of  a  Department,  but  the  act  of  June  22, 1870  (16  Stat., 
162),  created  the  Department  of  Justice,  and  the  appointee  of 
the  head  ot  that  Department  may  be  an  officer.  The  same  law 
i'reating  the  Department  also  provided  (section  366,  Revised 
Statutes): 

**  •  Every  attorney  or  counselor  who  is  specially  retained, 
under  the  authority  of  the  Department  of  Justice,  to  assist  in 
the  trial  of  any  case  in  which  the  Government  is  interested 
shall  receive  a  commission  from  the  head  of  such  Department 
as  a  special  assistant  to  the  Attorney  General  or  to  some  one 
of  the  district  attorneys,  as  the  nature  of  the  .appointment 
may  require,  and  shall  take  the  oath  required  by  law  to  be 
taken  by  the  district  attorneys  and  shall  be  subject  to  all  the 
liabilities  imposed  ui>on  them  by  law.' 

"  The  commission  or  letter  of  appointment  to  Mr.  Reynolds 
is  as  follows: 

'''Department  of  Justice, 
" '  Washington  J  I).  C. ^October  21, 1895. 

"  ^  Sir:  You  are  hereby  appointed  a  special  assistant  to  the 
attorney  of  the  United  States  for  the  Territory  of  New  Mexico 
to  aid  in  the  preparation  and  trial  of  the  prosecutions  against 
James  Addison  Peraltareavis.  Your  compensation  will  be 
determined  by  the  Attorney-General  upon  the  completion  of 
your  services.  Execute  the  customary  oath  of  office  and  for- 
ward the  same  to  this  Department  before  entering  upon  the 
duties  of  your  position. 

"'Respectfully,  yours, 

"'JuDSON  Harmon, 

"  'J  ttamey-Oeneral. 

" '  Matthew  (t.  Reynolds,  Esq., 

^'' Of  Missouri:'^ 

"No  infallible  rule  has  been  laid  down  by  the  courts  which 
would  be  a  test  in  every  case  whether  the  position  is  or  is  not 
an  office.  In  the  comparatively  recent  case  of  United  States  v. 
HartweU  (6  Wall.,  385-393),  which  has  come  to  be  recognized 
as  a  leading  case  on  this  subject,  the  court  says: 

"  'An  office  is  a  public  station,  or  employment,  conferred  by 
the  appointment  of  Government.  The  term  embraces  the  ideas 
of  tenure,  duration,  emolument,  and  duties.' 

"Applying  this  test  to  the  case  under  consideration,  the  only 
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essential  iiieutioned  which  is  lacking  is  '  daration.'  The  em- 
ployment is  in  a  special  and  particular  case  and  the  dnties  will 
cease  when  the  trial  shall  be  ended,  which,  I  take  it,  is  not  such 
a  duration  as  contemplated  in  the  expression  of  the  court 
referred  to. 

"  In  the  case  of  United  States  v.  Maurioe  (2  Brock.,  103), 
Chief  Justice  Marshall  said: 

^' ^Although  an  office  is  an  employment,  it  does  not  follow' 
that  every  employment  is  an  office.  A  man  may  certainly  be 
employed  under  a  contract,  express  or  implied,  to  do  an  act  or 
perform  a  service  without  becoming  an  officer.' 

^<It  appears  to  me  that  this  is  this  case.  Mr.  Beynolds  has 
been  employed  by  the  Attorney-General  under  a  contract,  and 
express  as  to  everything  except  amount  of  compensation. 
Mr.  Reynolds  is  required  to  take  an  oath,  but  it  does  not  fol- 
low that  everyone  who  takes  the  oath  of  office  is  an  officer 
{Kavanaugh  v.  State,  41  Ala.,  399;  State  v.  Wilson,  29  Ohio 
St.,  347 ;  Sweeny  v.  Mayor,  5  Daly,  274) ;  but  every  officer  must 
take  an  oath  of  office,  and  Congress,  seeming  to  contemplate 
that  the  assistant  attorney  specially  retained  was  not  an  officer 
and  therefore  not  required  to  take  the  oath,  specially  prescribed 
that  he  should  take  the  same  oath  as  a  district  attorney  (sec- 
tion 366,  Eevised  Statutes).  If  the  special  assistants  are  not 
officers  it  does  not  follow  that  regular  assistants  appointed 
under  the  same  law  aie  not,  as  the  character  of  their  employ- 
ment is  quite  different.  To  strengthen  the  conclusion  that  I 
have  arrived  at  after  the  examination  of  authorities  that  Mr. 
Eeynoldsis  not  an  officer  within  the  meaning  of  section  2,  act 
of  July  31, 1894, 1  find  that  provision  is  made  for  his  payment 
in  an  appropriation  separate  and  distinct  from  the  appropria- 
tion for  regular  assistant  attorneys,  thus  recognizing  the  dif- 
ference between  them  and  affirming  the  temporary  character 
of  the  employment.  Section  2  of  the  act  of  July  31  is  plain  in 
its  language  and  clear  in  its  intent: 

"'No  person  who  holds  an  office  •  •  •  shall  be  appointed 
to  or  hold  any  other  office  to  which  compensation  is  attached.' 

«'He  may  receive  pay  for  other  employment,  but  he  shall 
hold  no  office,  and  there  must  be  no  doubt  that  the  employment 
is  an  office. 

"  I  decide  that  Mr.  Reynolds  is  entitled  to  amount  of  the 
aeconnt  presented,  but  suspend  the  settlement  and  refer  this 
decision  to  the  Comptroller  of  the  Treasury  for  his  action  under 
section  8,  act  of  July  31, 1894." 

The  construction  placed  upon  section  2  of  the  act  of  July  31, 
1894  (28  Stat,  205),  by  the  Auditor  is  approved.  For  the  dif- 
ference between  an  office  and  an  employment  see  Hall  v.  Wis- 
consin (103  U.  S.,  5). 

E.   B.   BOWLEE, 
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Comptroller. 


Digitized  by  VjOOQ  IC 


274  DECISIONS   OF   THE   COMBTEOLLEE. 

EXPENSE  OF  TRANSMITTING  SALARIES  OF  OFFI- 
CERS AND  MEN  OF  THE  NAVY  DETAILBD  TO 
SERVICE  WITH  THE  FISH  COMMISSION. 

The  expenses  incurred  in  the  paTment  by  a  Navy  paymaster  of  the  aalariea 
of  the  officers  and  men  of  the  Navy  serving  on  a  Fish  Commisaion  vessel, 
when  the  fnnds  are  sent  by  express  to  the  commanding  officer  or  by 
check  to  his  order,  are  payable  from  the  Navy  appropriations  as  in  the 
case  of  payments  to  other  officers  and  men  of  the  Navy. 

Tebasttsy  Depastmbnt, 
Office  of  Comptsolles  of  the  Teeasuby, 

December  5, 1895. 

SiE :  I  am  ia  receipt  of  yours  of  October  31,  asking  whether 
the  cost  of  cashing  official  checks  of  the  Navy  Paymaster  who 
pays  the  officers  and  men  attached  to  the  United  States  Fish 
Commission  steamer  Fish  Hatch  can  be  refunded  to  the  com- 
manding officer  of  said  ship,  who  was  obliged  to  pay  said 
expense. 

By  reason  of  the  provision  in  the  deficiency  appropriation 
act  of  May  31, 1880  (21  Stat.,  151),  relating  to  the  vessels  of  the 
United  States  Fish  Commission,  the  Fish  Hawk  is  officered  and 
manned  by  the  Is  avy  Department,  appropriation  for  the  pay  of 
the  officers  and  men  being  annually  made  in  the  appropriation 
acts  for  the  naval  service.  In  consequence  these  officers  and 
men  are  paid  by  Navy  paymasters.  It  appears  that  no  pay- 
master is  attached  to  the  ship  Fish  Hawk,  but  that  the  officers 
and  crew  of  that  vessel  are  paid  by  the  pay  inspector  stationed 
at  the  navy-yard  at  Washington.  Under  an  order  of  the 
Secretary  of  the  Navy  of  July  22, 1896,  as  follows: 

^^You  are  authorized  to  send  to  the  Fish  Hawk^  either  by 
check  or  cash  (per  express)  at  the  expense  of  the  United  States 
Commission  of  Fish  and  Fisheries,  the  necessary  amount  re- 
quired each  month  for  the  payment  of  the  salaries  of  the  officers 
and  crew  of  that  vessel,  the  commanding  officer  of  said  vessel 
to  be  held  responsible  for  the  transmission  of  the  proper 
receipt  to  you.'' 

the  pay  inspector  sends  the  necessary  amount  to  pay  the  officers 
and  men  to  the  commanding  officer  of  the  vessel,  either  in  cash, 
by  express,  or  by  his  check  on  the  Treasury.  The  question 
presented  in  your  letter  is  whether  the  expense  of  cashing 
these  checks  or  of  sending  the  cash  by  express,  as  the  case 
may  be,  is  properly  payable  from  the  appropriations  for  the 
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CominisBion  of  Fish  and  Fisheries.  Section  3648,  Eevised  Stat- 
utes, prohibits  the  advance  of  public  money,  bnt  authorizes 
snch  advance  to  disbursing  officers  under  the  order  of  the 
President.  Section  3614  requires  all  disbursing  officers  other 
than  officers  of  the  Army  and  l^avy  to  give  bonds  before 
advances  shall  be  made  to  them.  Under  these  provisions  the 
President  has  authorized  a<lvances  to  be  made  to  officers  of 
the  Army  and  Navy  and  to  disbursing  officers  under  bond,  so 
that  the  method  adopted  by  the  Secretary  of  the  !Navy  for  the 
payment  of  the  officers  and  men  on  the  Fish  Hawk  was  no 
doubt  authorized,  but  it  is  not  seen  how  the  Secretary  of  the 
]S^avy  could  require  that  the  expense  of  getting  the  money  sent 
to  the  commanding  officer  of  the  Fish  Hawk  should  be  paid 
from  the  appropriations  made  for  the  United  States  Commis- 
sion of  Fish  and  Fisheries,  these  appropriations  not  being 
onder  his  coutrol. 

Under  the  provisions  of  section  3620,  which  requires  disburs- 
ing officers  to  keep  money  advanced  to  them  on  deposit  with  the 
Treasurer  of  the  United  States,  except  where  the  Secretary  of 
the  Treasury  in  certain  cases  otherwise  provides,  the  Secretary 
of  the  Treasury,  by  Circular  No.  107  of  1876,  dated  August  24, 
1876,  provided  that  "  no  allowance  will  be  made  to  any  disburs- 
ing officer  for  expenses  charged  for  collecting  money  on  checks.^ 
It  appears  that  prior  to  that  time  a  practice  had  prevailed  of 
paying  the  exi)ense  of  cashing  checks  under  circumstances  sub- 
stantially similar  to  those  now  under  consideration  and  that 
this  regulation  was  made  to  stop  that  practice.  Section  3648, 
however,  provides  that  the  President  may  direct  advances  to 
persons  in  the  military  and  naval  service  employed  on  distant 
stations,  where  the  discharge  of  the  pay  and  emoluments  to 
which  they  may  be  entitled  can  not  be  regularly  affected,  and 
Congress  annually  apx)ropriates  in  the  appl*opriation  acts  for 
the  naval  service,  under  the  head  of  "  Pay,  miscellaneous,"  for 
"  Transportation  of  funds,  exchange." 

The  expense  of  cashing  checks,  under  the  circumstances 
above  described,  to  pay  officers  and  men  of  the  Xavy,  if  at 
service  on  a  naval  vessel,  would  be  payable  from  this  appro- 
priation. As  the  law  requires  the  vessels  of  the  Fish  Commis- 
sion to  be  officered  and  manned  by  the  I^avy  Department,  an 
appropriation  for  their  pay  is  made  under  the  appropriations 
for  the  naval  service,  and  as  they,  therefor^,  are  paid  by  Navy 
paymasters  it  is  not  seen  why  the  expense  of  making  such  pay- 
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meuts  is  not  a  proper  charge  agaiust  the  appropriatiou  ^^  Pay, 
miscellaueoas,^  as  much  as  if  these  officers  and  men  were  in 
fact  on  a  vessel  ander  the  control  of  the  Secretary  of  the  Navy. 
The  payment  of  this  expense  out  of  the  appropriations  for  the 
Fish  Commission  certainly  can  not  be  made,  becaase,  unless 
the  expense  is  one  specifically  i>rovided  for  under  the  Navy 
Department  for  the  reaspns  above  suggested,  payment  thereof 
would  be  i)rohibited  by  the  regulations  of  the  Secretary  of  the 
Treasury,  and  no  specific  appropriation  therefor  is  made  by 
Congress  for  the  Fish  Commission. 

Respectfully,  yours,  R.  B.  Bowler, 

Comptroller. 
The  Commissioner  of  Fish  and  Fisheries. 


IN  RE  APPEAL  OF  H.  T.  MELONEY,  CLERK  OF  THE 
UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 

A  clerk  of  a  United  States  circuit  court  of  appeals  is  entitled,  under 
section  2  of  the  act  of  March  3,  1891,  to  collect  from  the  Govemmeut 
its  costs  in  cases  in  which  it  is  a  party,  and,  under  section  9  of  said 
act,  to  retain,  for  his  personal  compensation,  from  the  costa  and  fees 
collected  by  him,  after  payment  of  his  necessary  office  expenses,  a  sam 
not  exceeding  $500  per  annum  in  addition  to  his  salary. 

A  clerk  of  a  United  States  circuit  court  of  appeals  is  not  entitled  to  charge 
and  collect  from  the  Government  the  per  diem  fees  and  mileage  allowed 
to  clerks  of  the  circuit, court  by  section  828  of  the  Revised  Statutes. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

December  5,  1695. 
Mr.  H.  T.  Meloney,  clerk  of  the  United  States  circuit  court 
of  appeals  for  the  fourth  circuit,  appeals  from  the  settlement 
by  the  Auditor  for  the  State  and  other  Depai-tments  of  his 
account  from  June  16,  1891^  the  date  upon  which  that  court 
was  organized,  to  December  31,  1894,  in  which  he  claims  from 
the  United  States  fees  for  services  rendered  by  him  as  clerk  in 
cases  in  which  the  United  States  were  a  party,  based  uiwn  the 
feeii>  prescribed  by  the  rules  of  the  Supreme  Court  of  the  Unitea 
States  for  such  services.  He  also  claims  fees  of  $5  a  day  for 
attendance  on  the  court,  and  mileage  at  5  cents  a  mile  each 
way  when  traveling  from  his  office,  where  he  is  required  to 
reside,  to  the  place  where  the  court  was  held,  in  accordance 
with  the  provisions  of  clause  18  of  section  828,  Revised  Stat- 
utes, prescribing  the  fees  of  clerks  of  the  circuit  and  district 
courts  of  the  United  States. 
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None  of  these  fees  was  allowed  by  the  Auditor  because  of 
the  decision  of  the  First  Comptroller  of  October  21, 1893  (in 
re  account  of  H.  T.  Meloney,  Bowler's  Ist  Comp.  Dec,  98),  in 
which  it  was  held  that  the  salary  of  $3,000  per  annum  pro- 
vided for  a  clerk  of  the  circuit  court  of  appeals  was  exclusive, 
and  that  no  per  diem  fees,  mileage,  or  other  compensation 
could  be  allowed.  No  question  was  presented  in  that  account 
of  the  right  of  the  clerk  to  receive  from  the  Oovemment  the 
fees  prescribed  by  the  rules  of  the  Supreme  Court  for  services 
rendered  by  him  to  the  Government  in  cases  in  which  the 
Oovemment  was  a  party,  and  that  question  was  not  decided. 
Section  2  of  the  act  of  March  3, 1891  (26  Stat.,  826),  estab- 
lishing the  circuit  courts  of  appeals,  provides  for  the  appoint^ 
ment  of  clerks  of  such  courts,  prescribes  their  duties  and  a 
salary  of  $3,000  a  year.    Said  section  further  provides  : 

"The  costs  and  fees  in  the  Supreme  Court  now  provided  for 
by  law  shall  be  the  costs  and  fees  in  the  circuit  courts  of  appeals ; 
and  the  same  shall  be  expended,  accounted  for,  and  paid  for, 
and  paid  over  to  the  Treasury  Department  of  the  United 
iStates  in  the  same  manner  as  is  provided  in  respect  of  the 
costs  and  fees  in  the  Supreme  Court." 

Rule  24  of  the  rules  of  the  Supreme  Court  prescribe^  a  table 
of  fees  and  costs  which,  by  reason  of  the  language  above 
quoted  from  section  2  of  the  act  of  March  3, 1891,  has  been 
adopted  by  the  various  circuit  courts  of  appeals.  Section  4 
of  said  rule  24  provides: 

"  l^either  of  the  foregoing  sections  shall  apply  to  cases  where 
the  United  States  are  a  party;  but  in  such  cases  no  costs  shall 
be  allowed  in  this  court  for  or  against  the  United  States." 

While  this  section  clearly  prohibits  the  taxing  of  the  costs 
of  one  party  against  the  other  in  cases  in  which  the  United 
States  are  a  pai'ty,  it  does  not  prohibit  the  clerk  from  collect- 
ing from  the  parties  to  a  suit  in  which  the  United  States  are  a 
party,  including  the  United  States,  the  fees  for  the  services 
rendered  by  him  to  the  respective  parties,  and  such  has  been 
the  uniform  construction  placed  upon  that  rule  in  the  Supreme 
Court,  founded,  no  doubt,  upon  the  case  of  United  States  v. 
Ringgold  (8  Pet.,  160),  wherein  it  was  held  tbat  while  costs 
could  not  be  taxed  against  the  United  States,  they  might  be 
compelled  to  pay  their  own  costs.  In  the  Supreme  Court  the 
fees  due  from  the  United  States  to  the  clerk  for  the  services 
rendered  by  him  in  cases  in  which  they  are  a  party  are  not  in 
fact  collected,  because  there  is  always  a  large  surplus  of  iees 
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collected  by  the  clerk  from  parties  other  than  the  CJnited  States 
aud  which  he  is  obliged  to  cover  into  the  Treasury  The  fact 
that  he  does  not  collect  fees  from  the  United  States  because 
such  surplus  exists  would  not  preclude  the  clerk  firom  collect- 
ing the  fees  if  such  surplus  did  not  exist;  hence,  clerks  of 
circuit  courts  of  appeals  may  collect  from  the  United  States 
the  costs  for  which  they  are  liable  in  cases  in  which  they  are  a 
party  when  such  collection  is  necessary  to  enable  such  clerks 
to  pay  the  necessary  expenses  of  their  office  and  the  amoiuit 
which  they  are  entitled  to  retain  for  their  personal  comx>eiisa> 
tion  from  the  fees  collected  by  them. 

It  was  originally  the  opinion  of  the  First  Comptroller's 
Office  that  a  clerk  of  a  circuit  court  of  appeals  was  not  author- 
ized to  retain  for  his  own  personal  compensation  any  of  these 
fees,  and  such  was  the  opinion  of  the  Comptroller  in  the  former 
settlement  of  Mr.  Melouey's  accounts.  (Bowler's  1st  Comp. 
Dec,  08.)  Sinc5e  that  time,  however,  the  case  of  Morton  v. 
United  States  (59  Fed.  Rep.,  349;  s.  c.  on  appeal,  66  Fed.  Eep., 
204)  has  been  decided.  The  question  presented  in  that  case 
was  whether  a  clerk  of  a  circuit  court  of  appeals  could  retain 
for  his  own  personal  compensation  out  of  the  costs  and  fees 
collected  by  him  any  amount  over  and  above  the  expenses  of 
his  office.  The  amount  involved  in  that  case  was  $371.20,  for 
which  the  clerk  was  given  a  judgment.  Judge  Baker,  who 
delivered  the  opinion  in  the  district  court,  construed  section  9 
of  the  act  of  March  3, 1891,  which  provides  "  that  the  marshals, 
criers,  clerks,  bailiffs,  and  messengers  shall  be  allowed  the  same 
compensation  for  their  respective  services  as  are  allowed  for 
similar  services  in  the  existing  circuit  courts,"  as  authorizing 
such  retention  to  an  amount  not  exceeding  (500,  so  as  to  make 
the  total  amount  retained  by  a  clerk  of  a  circuit  court  of  appeals 
for  his  own  personal  compensation  from  salary  and  fees  com- 
billed  f  3,500  a  year,  the  compensation  prescribed  by  section 
839  for  a  clerk  of  the  circuit  court.  On  appeal  the  opinion  of 
the  majority  of  the  court  was  delivered  by  Judge  Woods.  He 
questioned  the  reasoning  of  Judge  Baker^s  opinion,  but  held 
that  as  the  amount  involved  did  not  exceed  $500  the  judgment 
of  the  court  below  should  be  affirmed,  agreeing  to  this  extent 
with  Judge  Baker.  Judge  Jenkins  delivered  a  separate  opin- 
ion assenting  to  the  affirmation  of  the  judgment  below,  but 
criticising  the  reasoning  of  Judge  Woods's  opinion  and  substan- 
tially agreeing  with  the  opinion  of  Judge  Baker.  The  question 
has  been  set  at  rest  for  the  future  by  the  provision  in  the 
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appropriation  act  of  July  31, 1894  (28  Stat.,  203),  which  specific- 
ally authorizes  the  retention  by  these  clerks  for  their  personal 
compensation  of  not  exceeding  $500  per  annum  from  the  fees 
and  costs  collected  by  them.  The  question  whether  a  clerk  of 
a  circuit  court  of  appeals  could  collect  from  the  United  States 
fees  for  the  services  rendered  by  such  clerk  to  the  United 
States  in  a  case  in  which  they  were  a  party,  in  accordance 
with  the  table  of  fees  prescribed  by  the  rules  of  the  Supreme 
Court,  was  not  presented  in  the  Morton  Case,  nor  was  the 
question  whether  such  clerk  could  collect  from  the  United 
States  any  of  the  fees  prescribed  by  section  828  for  a  clerk  of 
a  circuit  court.  Some  of  the  language  used  by  Judge  Woods 
seems'to  indicate  that  he  thought  fees  under  section  828  might 
be  collected  from  the  United  States  by  the  clerk  of  a  circuit 
court  of  appeals,  although  his  language  is  confused  and  leaves 
the  matter  in  serious  doubt.  Bunn,  district  judge,  concurred 
in  the  opinion  of  Judge  Woods;  Jenkins,  circuit  judge,  in  his 
concurring  opinion  negatives  the  idea  that  a  clerk  could  col- 
lect such  fees.  As  the  question  was  not  before  the  court  in 
the  Morton  Case  any  language  used  by  Judge  Woods  indicating 
an  opinion  that  such  fees  might  be  collected  is  not  binding  as 
a  decision  upon  the  question  now  under  consideration. 

The  distinction  between  "fees''  and  "compensation"  which 
seemingly  runs  through  all  the  statutes  relating  to  the  fees 
and  compensation  of  the  officers  of  the  United  States  courts, 
and  particularly  throughout  chaptei  16  of  Title  XIII  of  the 
Revised  Statutes,  does  not  seem  to  have  been  considered  by 
Judge  Woods  and  may  not  have  been  brought  to  his  attention. 
Sections  824,  828,  and  829,  Revised  Statutes,  relate  to  the  fees 
of  attorneys,  clerks  of  circuit  and  district  courts,  and  marshals, 
resx)ectively,  but  these  fees  do  not  constitute  the  actual  com- 
pensation of  these  various  officers.  They  only  constitute  a 
fund,  as  in  fact  was  shown  by  Judge  Woods,  from  which  the 
compensation  of  these  officers  is  derived.  Sections  835,  839, 
and  841,  Revised  Statutes,  provide  for  the  compensation  of 
attorneys,  clerks  of  district  or  circuit  courts,  and  marshals, 
respectively,  and  in  each  of  these  sections  it  is  provided  that 
these  officers  shall  not "  retain  of  the  fees  and  emoluments  which 
he  is  required  to  include  in  his  semiannual  return  as  aforesaid 
for  his  x>6rsonal  compensation,  over  and  above  the  necessary 
expenses  of  his  office,  including  clerk  hire,"  a  sum  exceeding 
the  maximum  provided  by  law  for  these  various  officers.  The 
distinction  between  fees  and  compensation  is  well  brought  out 
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in  sections  837  and  840,  Revised  Statutes,  which  provide  for 
doable  fees  for  certain  officers  in  Oregon  aud  Nevada.  Section 
840,  in  addition  to  the  double  fees,  authorizes  double  com- 
pensation, while  section  837  specifically  prohibits  doable 
compensation. 

The  fee  for  any  particular  service  performed  by  the  clerk, 
as,  for  instance,  the  fee  of  25  cents  which  a  clerk  of  a  circuit 
or  district  court  is  authorized  by  section  828,  Revised  Statutes, 
to  charge  '^for  issuing  a  writ  of  summons  or  subpcena,"  is  the 
amount  which  is  to  be  paid  to  the  clerk  for  the  services  rendered 
by  him  for  issuing  such  writ;  but  this  fee  is  not  his  compensa- 
tion for  that  service,  and  in  fact  may  not  in  any  manner  enter 
into  the  compensation  of  a  clerk,  for  if  the  full  amount  of  the 
compensation  which  he  is  authorized  to  f  etain  has  already  been 
received  by  him  the  fee,  without  any  deduction  whatever, 
would  be  deposited  in  the  Treasury  upon  the  settlement  of  his 
semiannual  emolument  account. 

That  the  fees  of  a  clerk  do  not  constitute  the  compensation 
of  the  clerk  is  well  shown  by  the  case  of  the  clerk  of  the 
Supreme  Court,  who  is  authorized  to  charge  against  the  Gov- 
ernment fees  for  services  rendered  by  him  to  the  Government, 
as  above  explained,  but  which  he  does  not  in  fact  collect, 
because  he  receives  his  entire  compensation  from  tl^e  fees  col- 
lected by  him  from  private  litigants. 

There  is  nothing,  therefore,  in  the  decision  in  the  Morton 
Case  which  requires  a  change  in  the  Comptroller's  ruling  that 
no  i)er  diem  fees  or  mileage  can  be  allowed  to  a  clerk  of  a  cir- 
cuit court  of  appeals.  For  the  reasons  stated  in  the  first  part 
of  this  opinion  he  is  authorized,  however,  to  receive  from  the 
United  States  the  fees  prescribed  by  the  rules  of  the  Supreme 
Court  for  the  clerk  of  that  court  for  the  services  rendered  by 
him  to  the  United  States  in  cases  in  which  they  are  a  party. 
He  is  obliged  to  account  for  these  fees  as  he  does  for  the  other 
costs  and  fees  collected  by  bim.  From  the  fund  thus  obtained 
he  is  authorized  to  pay  his  necessary  clerk  hire  and  the  inci- 
dental expenses  of  his  office,  certified  to  by  the  court,  and  to 
retain  under  the  decision  in  the  Morton  Case  a  sum  not  exceed- 
ing $500  per  annum. 

The  action  of  the  Auditor  in  disallowing  the  entire  account 
of  Mr.  Meloney  will  be  reversed,  aud  upon  this  revision  his 
account  will  be  settled  in  accordance  with  this  opinion. 

R.   B.   BOWLEB, 

Comptroller. 
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m  EB  APPEAL  OF  GEORGE  W.  S.  HART,  UNITEI> 
STATES  COMMISSIONER  FOR  THE  DISTRICT  OP 
SOUTH  CAROLINA. 

,  A  United  States  commiHsioner  is  not  entitled  to  a  per  diem  fee  under  sec- 
tion 847,  Revised  Statates,  as  for  **  hearing  and  deciding  on  oriminal 
eharges,"  when  the  only  action  taken  by  him  is  to  admit  the  defendant 
to  bail  to  appear  before  another  commissioner  for  a  hearing  upon  the 
criminal  charge. 

Trbasubt  Department, 
Ofpioe  of  Comptroller  of  the  Treasury, 

December  5, 1895. 

Mr,  George  W.  S.  Hart,  a  United  States  commissioner  for 
the  district  of  Soath  Carolina,  appeals  from  the  settlement  by 
the  Auditor  for  the  State  and  other  Departments  of  his  account 
for  the  quarter  ending  December  31,  1894.  Among  the  items 
disallowed  by  the  Auditor  were  per  diem  fees  of  $5  in  each  of 
three  cases  in  which  the  sole  action  of  the  commissioner  was  to 
bail  the  defendant  to  appear  before  another  commissioner  for 
a  hearing  and  deciding  of  the  offense  with  which  the  defendant 
was  charged. 

It  appears  that  in  one  of  these  cases  the  oiieuse  charged  was 
perjury,  and  that  it  was  committed  before  the  commissioner  in 
the  hearing  of  another  case,  and  therefore  that  he  felt  disqual- 
ified from  hearing  the  case.  In  regard  to  the  other  two  cases 
the  commissioner  simply  says:  "  What  good  reasons  I  had  for 
sending  the  Moss  and  Tate  cases  to  Commissioner  Pride 
for  hearing  I  do  not  now  recall.''  It  appears,  however,  from 
this  statement  that  he  did  not  in  fact  hear  and  decide  upon  the 
criminal  charges  preferred  against  these  defendants,  but  sent 
them  to  another  commissioner  for  a  hearing. 

No  law  has  been  pointed  out  authorizing  a  commissioner  to 
send  a  case  to  another  commissioner  for  a  hearing,  and  when 
asked  by  the  Comptroller  for  information  as  to  the  law  under 
which  he  claimed  to  act,  Mr.  Hart  declined  to  give  any,  stating 
that  "that  is  a  matter  with  which  your  Department  has 
nothing  to  do." 

In  United  States  y.  Jones  (134  U.  S.,  483),  it  was  held  that 
in  the  progress  of  the  hearing  of  criminal  charges  in  a  case 
properly  before  a  commissioner  he  was  entitled  to  receive  a 
per  diem  fee  of  95  if  the  only  action  taken  by  him  upon  the 
day  for  which  he  claimed  the  fee  was  to  decide  on  the  amount 
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of  bail  and  the  safficieiicy  thereof.  As  poiDted  out  in  Bowler's 
1st  Conip.  Dec.,  172,  a  commissioner  is  not  entitled  to  these 
per  diem  fees  in  a  case  where  his  only  action  is  to  decide 
on  the  amount  of  bail  and  the  sufficiency  thereof,  and  conse- 
sequently  it  was  therein  decided  that  where  prisoners  were 
brouglit  before  a  commissioner  on  a  capias  from  the  court,  the 
amount  of  the  bail  being  fixed  in  the  capias,  the  commissioner 
was  not  entitled  to  these  per  diem  fees.  It  was  also  held  by 
the  Comptroller  in  the  case  of  J.  W.  Silsby  (ante,  p.  63)  that  a 
commissioner  is  not  entitled  to  per  diem  fees  for  days  upon 
which  bis  sole  action  was  fixing  the  amount  of  bail  and  passing 
on  the  sufficiency  of  the  same  when  the  prisoner  is  surren- 
dered by  his  bail,  such  acts  alone  not  constituting  a  ^'  hearing 
and  deciding  on  criminal  charges  "  within  the  meaning  of  sec- 
tion 847,  Revised  Statutes.  The  principle  of  this  case  required 
the  disallowance  of  these  per  diem  fees  also  upon  days  when 
the  defendant,  after  being  committed,  is  subsequently  admitted 
to  bail,  either  by  the  commissioner  who  originally  conducted 
the  examination  or  before  another  commissioner,  and  such  is 
the  practice  of  the  accounting  officers.  The  reason  for  not 
allowing  these  per  diem  fees  is  that  the  deciding  on  the  amount 
of  bail  and  the  sufficiency  thereof  is,  under  the  circumstances 
of  those  cases,  not  a  hearing  and  deciding  on  criminal  charges 
for  which  the  fee  is  given. 

The  same  reasoning  would  seem  to  apply  to  the  cases  for 
which  Mr.  Hart  now  claims  these  per  diem  fees,  for  by  his 
own  statement  it  appears  that  he  did  not  hear  or  decide  upon 
the  criminal  charges  or  take  any  step  therein,  but  simply 
bailed  the  defendants  to  appear  before  another  commissioner 
for  a  hearing.  Probably  the  better  practice  would  have  been 
for  him  to  decline  to  take  any  action  in  the  premises  what- 
ever,  if  he  was  not  able  to  hear  the  cases;  but  the  fact  that, 
instead  of  taking  that  course,  he  bailed  the  defendants  to 
appear  before  another  commissioner  will  not  authorize  him 
to  receive  the  per  diem  fee  of  $5  for  hearing  and  deciding  on 
criminal  charges  in  those  cases,  even  if  he  had  the  power  to 
take  the  action  which  he  did. 

The  action  of  the  Auditor  will  therefore  be  affirmed. 

K.  B:  Bowleb, 

Comptroller. 


Digitized  by  VjOOQ  IC 


APPEAL  OF  COMMISSIONER  RANDOLPH.      283 

IX  RE  APPEAL  OF  GEORGE  B.  RANDOLPH,  UNITED 
STATES  COMMISSIONER  FOR  THE  NORTHERN 
DISTRICT  OF  ALABAMA. 

Wliere  a  State  statute  authorizes  a  justice  of  the  peace  to  issue  an  attach- 
ment for  a  defanltiug  witness  who  was  duly  summoned,  for  the  purpose 
of  compelling  him  to  appear  and  testify  and  not  for  the  purpose  of 
punishing  him  as  for  a  contempt,  a  United  States  commissioner  in  that 
State  is,  by  yirtue  of  section  1014,  Revised  Statu  tea,  entitled  te  fees 
for  issuing  the  writ  of  attachment. 

A  United  Stages  commissioner  who  committed  a  defendant  for  a  hearing 
before  him  on  a  future  day,  and  on  n  later  day,  but  prior  to  the  day 
set  for  hearing,  admitted  hiui  to  bail,  is  entitled  to  a  per  diem  fee  for 
the  day  upon  which  he  took  and  passed  upon  the  sufficiency  of  the 
bail,  as  one  of  the  days  in  the  progress  of  the  "hearing  and  deciding" 
on  the  criminal  charge. 

Treasury  Department, 
Oppicb  op  Comptroller  op  the  Treasury, 

December  6^  1895. 
Mr.  George  B.  Randolph,  a  United  States  commissioner  for 
the  northern  district  of  Alabama,  appeals  from  the  settlement 
by  the  Auditor  of  his  account  for  the  quarter  ending  September 
30,  1895.  Several  items  claimed  by  Mr.  Randolph  were  disal- 
lowed by  the  Auditor. 

1.  "For  attachment  for  defaulting  witness,  disallowed,  as 
commissioners  are  not  empowered  with  such  authority." 

The  Auditor  evidently  made  this  disallowance  under  the 
impression  that  the  attachment  was  a  step  in  contempt  pro- 
ceedings, which  are  not  within  the  jurisdiction  of  a  commis- 
sioner  for  the  reasons  stated  iu  the  case  of  L.  M.  Totten  (Bowler's 
1st  Comp.  Dec.,  101,  and  decision  of  February  13, 1895, 1  Comp, 
Dec.,  222).  Mr.  Randolph  claims,  however,  that  he  is  entitled  to 
the  fees  for  issuing  this  attachment  by  virtue  of  the  provisions 
of  section  4240  of  the  Code  of  Alabama  (1886)  and  of  section 
1014  of  the  Revised  Statutes  of  the  United  States.  Section 
4240  of  the  Code  of  Alabama  is  as  follows: 

"  The  justice,  on  the  application  of  either  party,  must  issue 
subpoenas  for  witnesses,  stating  therein  the  name  of  the  party 
by  whom  the  witness  is  summoned  and  the  time  and  pjace  of 
trial,  which  must  be  executed  in  the  same  manner  as  subpcjenas 
in  civil  cases;  and  if  any  witness  duly  summoned  fails  to 
attend,  he  may  be  compelled  by  attachment  to  appear  and  give 
evidence." 

From  an  examination  of  this  and  other  sections  of  that  code 
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it  is  mauifest  that  the  attachment  authorized  by  said  section 
4240  is  not  for  the  purpose  of  bringing  a  defaulting  witness 
before  a  justice  of  the  peace  for  punishment  for  a  contempt, 
but  for  the  purpose  of  compelhng  the  attendance  of  the  witness 
to  give  his  testimony.  Under  such  circumstances  this  attach* 
ment  does  not  seem  to  fall  within  the  reasoning  of  the  cases  of 
Ux parte  PerUns  (29  Fed.  Rep.,  900),  In  re  Mason  (43  Fed.  Eep., 
510),  and  Ex  parte  Doll  (7  Phila.,  595),  which  hold  that  a  com- 
missioner has  no  power  to  arrest  and  punish  for  contempt.  The 
power  to  issue  the  attachment  seems  simply  to  be  part  of  the 
procedure  required  by  the  Code  of  Alabama  in  the  hearing  of 
a  case  by  a  justice  and  is,  by  section  1014,  Revised  Statutes  of 
tiie  United  States,  applicable  to  hearings  before  commissioners 
in  United  States  cases.  The  amount  charged  for  issuing  the 
attachment  will,  therefore,  be  allowed. . 

2.  Certain  per  diem  fees  where  the  only  action  was  deciding 
upon  the  amount  of  bail  and  the  sufficiency  thereof.  Two  of 
these  per  diems  were  properly  disallowed  by  the  Auditor  under 
the  decision  of  the  Comptroller  in  Bowler's  1st  Oomp.  Dec., 
172,  and  one  under  the  decision  of  the  Comptroller  in  the 
Silsby  Case  (ante,  p,  63). 

The  fourth  per  diem  arose  under  the  following  circumstances: 
A  defendant  was  brought  before  the  commissioner  for  a  hearing, 
and,  upon  the  continuance  of  the  case  by  the  commissioner  to 
a  future  day,  was,  in  default  of  bail  to  appear  on  that  day, 
committed;  before  the  day  fixed  for  the  hearing  he  was  able 
to  furnish  bail,  and  thereupon  the  commissioner  admitted  him 
to  bail,  and  he  again  appeared  before  the  commissioner  on  the 
day  to  which  the  case  had  been  continued.  As  this  action  was 
taken  by  the  commissioner  in  the  progress  of  a  case  properly 
before  him  for  hearing  and  deciding  on  criminal  charges,  the 
per  diem  fee  seems  to  be  allowable  under  the  decision  in 
United  States  v.  Jones  (134  U.  S.,  483),  and  not  to  come  within 
the  cases  in  Bowler's  1st  Comp.  Dec,  172,  and  the  Silsby  Case, 
in  which  certain  per  diems  have  not  been  allowed  by  the 
Comptroller  for  days  upon  which  the  only  action  taken  by  the 
commissioner  was  deciding  on  the  amount  of  bail  and  the 
sufficiency  thereof,  under  circumstances  which  did  not  bring 
the  cases  within  the  principle  of  the  decision  in  the  Jones  Case 
as  part  of  a  hearing  and  deciding  on  criminal  charges.  The 
fee  of  $5  in  this  latter  casne  will,  therefore,  be  allowed. 

R.  B.  Bowler, 

Comptroller. 
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EXPENSES  OF  DISTRICT  JUDGES  WHEN  HOLDING 
A  CIRCUIT  OR  DISTRICT  COURT  OUTSIDE  OF 
THEIR   OWN   DISTRICTS. 

I'nited  States  diHt net  judges,  when  designated  to  hold  a  circuit  or  district 
court  outside  of  their  districts,  are  entitled  to  reimbursement  for  their 
jvctual  and  necessary  expenses  upon  furnishing  an  itemized  statement 
thereof,  and  are  not  entitled  to  reimbursement  upon  their  own  certifi- 
cate, as  they  are  when  attending  upon  tbe  circuit  courts  of  appeals. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

December  6y  1895. 

Sir:  I  am  in  receipt  of  yours  of  November  25,  inclosing  a 
copy  of  a  letter  from  United  States  Circuit  Judges  Woods,  Jen- 
kins, and  Showalter,  of  tbe  seventh  circuit,  with  copies  of  let- 
ters addressed  to  them  from  United  States  District  Judges 
Bunn  and  Seaman,  of  the  two  Wisconsin  districts,  relating  to 
the  payment  of  the  exi>ense8  of  district  judges  while  holding 
court  outside  of  their  own  districts. 

The  contention  of  these  judges  is  that  when  district  judges 
hold  court  outside  of  their  own  districts  by  order  of  the  circuit 
judge  they  are  entitled  to  be  paid  for  their  expenses  a  per 
diem  of  $10,  evidenced  by  their  own  certificate,  and  are  not 
required  to  fiirnish  an  itemized  statement  of  their  expenses. 
You  ask  my  decision  whether  the  marshals  of  the  United  States 
are  authorized  to  pay  to  district  judges  so  holding  court  $10 
per  day  upon  their  own  certificate  only.  For  an  intelligent 
answer  to  this  question  a  review  of  the  legislation  in  regard  to 
the  holding  of  court  by  district  judges  outside  of  their  own  dis- 
tricts is  necessary. 

The  act  of  July  29, 1850  (9  Stat.,  442),  authorized  the  circuit 
judge  to  designate  a  district  judge  t^  hold  court  in  another 
district  under  certain  circumstances  therein  enumerated.  Sec- 
tion 5  of  said  a<!t  provided  that  such  district  judge — 

"  shall  be  allowed  his  reasonable  expenses  of  travel  to  and 
from  and  of  residence  in  such  other  district  necessarily  in- 
curred by  reason  of  such  designation  and  appointment  and 
his  obedience  thereto;  and  such  expenses  shall,  when  certified 
by  the  clerk  and  the  district  attorney  of  the  judicial  district 
within  which  such  services  shall  have  been  performed,  be  paid 
by  the  marshal  of  such  district,  and  allowed  him  in  his  ac- 
counts with  the  United  States." 

It  will  be  noticed  that  this  act  provided  for  the  expenses  of 
the  judges  without  limit  as  to  the  amount,  and  provided  that 
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such  expenses  shoald  be  evidenced  by  the  certificate  of  the 
clerk  and  district  attorney. 

Section  3  of  the  legislative,  execative,  aud  judicial  appro- 
priation act  of  March  3, 1871  (16  Stat.,  494),  provided  for  the 
salaries  of  certain  judges  of  the  United  States,  and  further 
enacted : 

"And  all  provisions  of  law  providing  for  additional  compen- 
sation or  allowance  to  any  judge  for  traveling  expenses  are 
hereby  repealed." 

and  further,  that  district  judges  holding  court  outside  of  their 
districts  should  do  so  "  without  any  other  compensation  than 
his  [their]  regular  salary  as  established  by  law."  This  provi- 
sion clearly  repealed  the  provision  in  the  act  of  1850  allowing 
actual  traveling  and  other  expenses  of  district  judges  while 
holding  court  outside  of  their  districts. 

The  act  of  March  5, 1872  (17  Stat.,  36),  provided  that  when- 
ever— 

"a  district  judge,  from  another  district,  shall  hold  a  district  or 
circuit  court  in  the  southern  district  of  New  York,  his  expenses, 
not  exceeding  ten  dollars  per  day,  certified  by  him,  shall  be  paid 
by  the  marshal  of  said  district,  as  a  part  of  the  expenses  of  the 
court,  and  be  allowed  in  his  account. " 

By  this  act  a  district  judge  holding  court  in  the  southern 
district  of  New  York  was  put  upon  a  different  footing  from 
district  judges  holding  courts  elsewhere,  and  payment  was 
authorized  to  such  judges,  not  of  a  per  diem  of  $10,  but  of  their 
expenses  not  exceeding  $  10  per  day,  and  which  expenses  should 
be  evidenced  by  the  certificate  of  the  judge. 

These  various  statutes  were  incorporated  into  the  Revised 
Statutes  as  sections  596  and  597,  section  596  providing  for  the 
designation  of  district  judges  to  hold  court  outside  of  their 
districts  and  providing  that  they  should  do  so  without  any 
other  compensation  than  their  regular  salaries,  and  section  597 
providing  for  the  payment  of  expenses,  not  exceeding  f  10  a  day, 
to  a  district  jodge  holding  court  in  the  southern  district  of  New 
York,  upon  his  certificate. 

In  the  sundry  civil  appropriation  act  of  March  3, 1881  (21 
Stat.,  454),  the  following  clause  was  enacted: 

*'And  so  much  of  section  five  hundred  and  ninety-six  of  the 
Revised  Statutes  as  forbids  the  payment  of  the  expenses  of 
district  judges  wliile  holding  court  outside  of  their  districts  is 
hereby  repealed." 
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and  in  the  same  act  specific  appropriation  was  made — 

^^for  payment  of  expenses  of  district  judges  who  may  be  sent 
out  of  their  districts  in  pursuance  of  law  to  hold  a  circuit  or 
district  court." 

This  provision  manifestly  was  enacted  to  allow  to  district 
judges  when  holding  court  outside  of  their  districts  their  actual 
expenses,  which  had  been  previously  prohibited,  but  did  not 
reenact  the  provision  in  the  act  of  July  29, 1850,  which  required 
that  these  expenses  should  be  evidenced  by  the  certificate  of 
the  clerk  and  district  attorney.  Had  it  not  been  for  the  pro- 
hibition upon  the  payment  of  expenses  to  district  judges  when 
holding  court  outside  of  their  districts,  such  expenses  would 
probably  have  been  allowable  under  the  well-established  rule 
that  where  civilian  officers  or  employees  of  the  Government  are 
obliged  to  travel  from  the  place  where  their  regular  duties  are 
performed  their  actual  expenses  may  be  paid.  It  has  always 
been  required  that  these  actual  expenses  should  be  itemized  and 
supported  by  vouchers  when  the  expenses  are  of  such  a  charac- 
ter that  proper  vouchers  can  be  obtained,  and  generally,  by  reg- 
ulations to  that  effect  prescribed  by  the  various  Departments, 
sworn  to.  When  the  clause  in  the  act  of  1881,  allowing  expenses 
to  be  paid  to  district  judges  holding  court  outside  of  their  dis- 
stricts,  was  enacted^  it  was  construed  by  the  accounting  officers 
as  authorizing  the  payment  to  these  district  judges  of  their 
actual  expenses  without  limitation  as  to  the  amount,  and  that 
these  expenses  should  be  evidenced  in  the  same  maimer  as  the 
expenses  of  other  civil  officers  or  employees  of  the  Government 
were  required  to  be  evidenced,  viz,  by  an  itemized  statement, 
supi)orted  by  vouchers  where  possible,  the  provisions  of  section 
597,  Revised  Statutes,  relating  to  the  holding  of  court  in  the 
southern  district  of  New  York,  both  as  to  the  limit  of  $10  per 
day  and  the  manner  in  which  the  expenses  should  be  evidenced 
therein  contained,  not  having  been  considered  apphcable  to 
district  judges  when  holding  court  outside  of  their  districts 
elsewhere  than  in  the  southern  district  of  New  York.  That 
construction  has  been  consistently  maintained  up  to  the  present 
time,  and  in  consequence  thereof  district  judges  have  always 
been  required  when  holding  court  outside  of  their  districts, 
other  than  in  the  southern  district  of  New  York,  to  evidence 
their  expenses  by  an  itemized  statement,  supported  by  vouchers 
where  possible,  and  have  been  allowed  such  actual  expenses 
even  if  the  same  exceeded  $10  per  day.    As  this  construction 
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8eems  to  have  conformed  to  the  letter  of  the  law  and  has  been 
consistently  followed  by  the  accounting  officers  ever  since  its 
enactment,  I  see  no  reason  why  the  construction  should  be 
changed  so  as  to  allow  district  judges  to  receive  their  actual 
expenses  upon  their  own  certificate  only  and  at  the  same  time 
to  limit  those  exi)enses  to  $10  per  day,  such  limitation  not  hav- 
ing been  specifically  made  by  Congress.  It  may  well  be  that 
Congress  intended  to  limit  the  expenses  of  a  district  judge, 
while  holding  court  in  the  southern  district  of  !N^ew  York,  to 
$10  per  day,  for  his  traveling  expenses  could  not  be  very  great, 
while  it  was  not  intended  to  limit  the  expenses  of  a  district 
judge  while  holding  court  outside  of  his  district  in  many  of  our 
Western  States,  where  the  actual  cost  of  transportation  in 
many  cases  would  exceed  the  total  amount  allowable  to  him  at 
the  rate  of  $10  per  day,  in  the  event  that  he  only  held  court 
for  a  few  days  consecutively. 

No  trouble  seems  to  have  been  experienced  in  regard  to  this 
matter  until  after  the  creation  of  the  circuit  courts  of  appeals 
by  the  act  of  March  3,  1891  (26  St%t.,  826),  which  authorized 
district  judges  to  sit  in  said  court  in  certain  cases,  and  section 
8  of  which  provided  that  any  justice  or  judge  who  <^  shall 
attend  the  circuit  court  of  appeals  held  at  any  place  other 
than  where  he  resides  shall,  upon  his  written  certificate,  be 
paid  by  the  marshal  of  the  district  in  which  the  court  shall 
be  held  his  reasonable  expenses  for  travel  and  attendance  not 
to  exceed  ten  dollars  per  day."  As  a  result  of  this  enactment 
district  judges  when  sitting  in  the  circuit  court  of  appeals 
were  allowed  their  expenses  upon  their  own  certificates,  but 
such  expenses  were  limited  to  $10  per  day.  District  judges 
found  themselves,  therefore,  in  this  position,  that  when  they 
sat  in  the  circuit  court  of  appeals  they  were  entitled  to  receive 
their  ex|)enses  not  exceeding  $10  a  day,  evidenced  by  their  own 
certificate ;  but  when  they  held  a  circuit  or  district  court  outside 
of  their  districts  they  were  entitled  to  their  reasonable  actual 
expenses  without  limit,  but  which  could  only  be  evidenced  by 
an  itemized  statement,  supported  by  vouchers  where  possible. 
No  doubt  they  have  been  unable  to  see  why  such  a  distinction 
should  be  drawn,  nor  is  the  Comptroller  able  to  see  why  any 
such  distinction  should  have  been  made;  but  the  distinction 
seems  clearly  to  have  been  made  by  the  various  enactments 
above  cited,  and  the  Comptroller  finds  himself  unable  to  make 
any  changes  in  the  laws  passed  by  Congress.  The  remedy  lies 
with  Congress. 
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For  the  reasons  above  stated  district  judges  when  holding 
courts  outside  of  their  districts,  elsewhere  than  in  the  southern 
district  of  New  York,  are  not  authorized  to  be  paid  $10  a 
day  upon  their  certificate,  but  are  authorized  to  receive  actual 
expenses  upon  itemized  statements,  supported  by  vouchers 
where  possible.  Whether  these  statements  should  be  sworn 
to  is  a  matter  for  the  discretion  of  the  Attorney-General,  under 
whose  control  the  appropriation  for  their  payment  is  placed. 

In  the  letters  of  Judges  Bunn  and  Seaman  it  is  stated  that 
until  recently  they  were  not  required  to  make  itemized  state- 
ments of  their  expenses  when  holding  court  outside  of  their 
districts.  In  this  they  are  mistaken,  for  the  practice  of  requir- 
ing such  itemized  statements  has  prevailed,  as  above  stated, 
since  the  clause  in  the  act  of  1881  was  passed,  and  an  exami- 
nation of  the  accounts  of  the  marshal  for  the  northern  district 
of  Illinois  shows  such  itemized  statements,  although  iu  one  case 
it  appears  that  Judge  Seaman  was  allowed  his  expenses  upon 
his  certificate,  apparently  inadvertently,  by  the  clerk  who  set- 
tled the  account  of  the  marshal,  for  that  particular  certificate 
was  with  some  twenty  other  certificates  of  judges  who  were 
sitting  iu  the  circuit  court  of  appeals. 

RespeotfuUy,  yours,  E.  B.  Bowler, 

Comptroller. 

The  Attorney-General. 


EXPENSES  OF  ACTING  APPRAISERS  OF  CUSTOMS 
ATTENDING  ANNUAL  MEETINGS. 

The  appropriation  for  the  expenses  of  local  appraisers  of  customs  in  attend- 
ing their  annnal  meetings  is  available  for  expenses  of  deputy  collectors 
or  other  offioere  who,  under  sections  2946  and  2050,  Revised  Statutes, 
are  aeting  as  appraisers. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

December  7)  1895. 
Sir  :  I  am  in  receipt  of  years  of  the  6th  instant,  stating  that 
a  conference  of  local  appraisers  of  customs  was  shortly  to  be 
held,  and  asking  whether  the  expenses  of  deputy  collectors  or 
other  o£Bcers  of  the  customs  acting  as  appraisers  under  the 
provisions  of  sections  2946  and  2950,  Beviaed  Statutes,  can  be 
11268— VOL  2 19 
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paid  from  the  appropriation  ^^  Expenses  of  local  appraiser!^ 
meetings,  1896."    Said  appropriation  reads  as  follows: 

^<  For  defraying  the  necessary  expenses  of  local  appraisers 
at  annnal  meetings  for  the  purpose  of  securing  uniformity  in 
the  appraisement  of  dutiable  goods  at  dififerent  ports  of  entry, 
eight  hundred  dollars.    (Act  of  March  2, 1895,  28  Stat.,  931.) 

The  manifest  purpose  of  the  appropriation,  as  evidenced  by 
the  language  used,  was  to  defray  the  expenses  of  those  x)ersons 
who,  under  the  laws,  are  appraisers  of  merchandise  at  the 
different  x>orts  of  entry.  As  sections  2946  and  2950,  Revised 
Statutes,  provide  for  the  designation  of  officers  of  the  customs 
to  perform  the  duties  of  appraisers  where  no  appraisers  are  in 
fact  provided  by  law,  the  persons  so  designated  are,  in  my 
opinion,  ^4ocal  appraisers"  within  the  meaning  of  those  words 
as  used  in  said  appropriation,  and  therefore  their  expenses 
incurred  in  attending  said  meeting  are  a  proper  charge  against 
said  appropriation. 

Eespectfiiliy,  yours,  B.  B.  Bowles, 


The  Secbetaby  of  the  Tbeasubt. 


Comptroller. 


MAIL-MESSENGER     SERVICE     AND     STREBTRAIL. 
WAY  POSTAL  CARS. 

When  there  is  an  existing  contract  for  the  ''  regulation  wagon  mail  mea- 
senger,  transfer;  and  mail-station  senrioe,"  with  the  condition  that  the 
Postmaster-General  may  cancel  the  same  by  payment  of  one  month's 
compensation,  or  reduce  the  service  without  reduction  of  pay,  it  is 
within  his  discretion,  in  the  administration  of  the  postal  service ,  to 
contract  with  another  for  street-railway  postal-car  service  covering  in 
part  the  service  under  the  former  contract,  and  allow  both  contracts 
to  remain  in  ftdl  force. 

Tbeasuby  Depabtment, 
Office  of  Comptbollee  of  the  Tbeasuby, 

December  lOy  1895. 
Sib  :  I  am  in  receipt  of  yours  of  November  18,  relating  to 
the  employment  of  street-railway  companies  for  mail-messeuger 
service,  in  which  you  ask  whether  the  expense  of  such  service 
in  cities  where  there  already  exists  regulation  wagon  mail  mes- 
senger, transfer,  and  mail-station  service,  under  subsisting 
contracts,  may  be  paid  from  the  appropriation  for  mail-messen- 
ger service. 

As  an  example  the  situation  in  the  city  of  Boston  is  detailed 
in  your  letter.    It  appears  that  there  exists,  under  contract 
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with  one  L.  G.  Slaveus,  a  '^  regulation  wagon  mail  messenger, 
transfer,  and  mail  station  service ''  for  the  carrying  of  the  mail 
^'between  i)ost-offices  and  railway  stations,  between  post- 
offices  and  steamboat  landings,  between  post-offices  and  mail 
stations,  or  between  the  several  railroad  stations,  steamboat 
landings,  and  mail  stations,''  within  the  territory  covered  by 
the  post-office  of  the  city  of  Boston;  that  in  said  contract  it  is 
provided  that  said  Slavens  shall  be  required — 

"To  perform  all  new,  or  additional,  or  changed  covered  reg- 
ulation wagon  mail  messenger,  transfer,  and  mail-station 
service  that  the  Postmaster- General  may  order  at  the  city  of^ 
Boston,  during  the  contract  term,  without  additional  compen- . 
sation,  whether  caused  by  change  of  location  of  post-office, 
stations,  landing,  or  the  establishment  of  others  than  those 
existing  at  the  date  hereof,  or  rendered  necessary,  in  the 
judgment  of  the  Postmaster-General,  for  any  cause,  and  to 
furnish  such  advance  wagons  or  extra  wagons  from  time  to 
time  for  special  or  advance  trips  as  the  Postmaster-Genersd 
may  require  as  a  part  of  such  new  or  additional  service." 

It  is  further  provided  in  the  contract: 

^*  The  Postmaster-General  may  change  the  schedule  and  ter- 
mini of  the  route,  vary  the  routes,  increase,  decrease,  or  extend 
the  service  tliereon  without  change  of  pay;  and  that  the 
Postmaster-General  may  discontinue  the  entire  service  when- 
ever the  public  interest,  in  his  judgment,  shall  require  such 
discontinuance;  but  for  a  total  discontinuance  of  service  the 
contractor  shall  be  allowed  one  month's  extra  pay  as  fnU 
indemnity." 

no  decrease  m  compensation  being  made  for  a  partial  decrease 
of  the  service,  as  specifically  required  by  the  advertisement 
under  which  the  contract  was  made  and  which  is  made  a  part 
thereof.  The  sum  of  $49,516  per  annum  is  payable  under  said 
contract. 

It  appears  that,  this  contract  being  still  in  force,  the  West 
End  Street  Railway  Company  ha«  by  your  orders  been  desig- 
nated as  mail  messenger  at  $12,750  per  annum,  for  all  service 
required  between  stations  and  substations  in  the  city  of  Bos- 
ton from  May  1, 1895.  It  further  appears  that  said  West  End 
Street  Railway  Company  has  been  designated  as  mail  messen- 
ger for  other  service  at  $1,543.99  per  annum.  It  furthermore 
appears  that  the  West  End  Street  Railway  Company  i\ir- 
nishes  cars  built  and  used  for  mail  purposes  only  upon  sub- 
stantially the  same  pattern  as  steam- rail  way  postal  cars, 
permitting  the  assorting  and  distribution  of  mail  while  en 
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route,  and  that  by  reason  of  this  system  a  large  saving  of  time 
is  made  in  the  distribution  of  letters  between  the  main  post- 
office  and  the  several  branch  stations,  and  that  accordingly 
you  have  deemed  such  street-railway  service  of  decided  advan^ 
tage  in  the  betterment  of  the  mail  service4n  the  city  of  Boston. 
It  does  not  appear  that  the  contract  for  ^^  regulation  wagon 
mail  messenger,  transfer,  and  mail-station  service  ^  with  said 
Slaveiis  has  been  terminated  by  giving  the  one  month's  notice 
required  by  the  contract,  and  therefore  that  the  full  compen- 
sation provided  for  in  the  contract  with  said  Slavens  is 
required  to  be  paid.  On  account  of  some  suggestions  having 
been  made  that  while  the  <^  regulation  wagon  mail  messenger, 
transfer,  and  mail-station  service''  exists  under  the  contract 
with  Slavens  without  diminution  of  compensation  you  are  not 
authorized  to  establish  the  mail-messenger  service  with  the 
West  End  Street  Railway  Company,  you  ask  for  my  decision 
upon  the  question. 

Mail-messenger  service  is  specifically  provided  for  in  the  act 
of  March  3,  1887  (24  Stat.,  492),  as  follows: 

"  That  the  Postmaster-General  be,  and  he  is  hereby,  author- 
ized to  employ  such  mail-messenger  service  as  may  be  necessary 
for  the  carriage  of  the  mails  in  connection  with  railrDad  and 
steamboat  service,  transfer  service  between  depots,  over  bridges 
or  ferries,  between  post-offices,  post-offices  and  branch  offices 
or  stations,  in  cases  where  by  the  laws  and  regulations  of  the 
Post-Office  Department  railroad  companies,  steamboat  com- 
panies, and  the  masters  of  vessels  are  not  required  to  deliver 
into  and  take  from  the  i)OSt-offices  the  mails  carried  on  their 
lines  or  vessels." 

It  appears  that  such  mail-messenger  service  existed  by  reg- 
ulations of  the  Post-Office  Department  prior  to  the  passage  of 
said  act,  and  that  the  act  was  passed  to  specifically  legalize  the 
«ame.  (House  Report  Fo.  2207,  Forty-seventh  Congress,  first 
aession.)  The  language  of  the  act  is  broad  enough  to  include 
what  is  known  as  the  ^^  regulation  wagon  mail  'messenger, 
transfer,  and  mail  station  service,"  that  service  being  in  fact 
nothing  more  than  mail-messenger  service,  performed  under 
contracts  executed  in  substantially  the  same  manner  as  those 
required  for  star  routes.  For  some  reason,  possibly  because 
the  contracts  are  so  executed,  payment  therefor  has  always 
been  made  from  the  appropriation  for  inland  transportation 
by.star  routes,  and  said  £ftct  has  been  reported  to  Congress 
annually  in  the  reports  of  the  Postmaster-General  since  1886. 
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That  the  service  required  of  the  West  End  Street  Bailway 
Company  is  mail-messenger  service,  authorized  by  the  act  of 
March  3, 1887,  seems  entirely  clear,  as  that  act  provides  for 
such  service  "between  post-offices,  post-oflSces  and  branieh 
offices  or  stations,'^  the  methods  to  be  adopted  and  the  manner 
of  service  and  the  persons  or  companies  to  perform  the  same 
being  left  by  the  act  to  the  discretion  of  the  Postmaster- 
General.  It  is  clear,  therefore,  that  the  designation  of  the 
West  End  Street  Bailway  Company  as  a'  mail  messenger  was 
a  proper  and  legal  one,  providing  the  same  is  not  prohibited 
by  the  fact  that  at  the  time  the  designation  was  made  ther& 
existed  the  contract  with  Slavens  for  "regulation  wagon  mail 
messenger,  transfer,  and  mail  station  service,"  and,  therefore^ 
that  apparently  there  is  a  duplication  of  the  service,  with  double 
pay.  It  appears,  however,  from  the  statements  made  by  you 
in  regai-d  to  the  service  rendered  by  the  West  End  Street 
Bailway  Company,  as  above  described,  that  that  service  is 
very  diffferent  from  the  "regulation  wagon  mail  messenger, 
transfer,  and  mail  station  service,"  and  accomplishes  a  very 
difiFerent  purpose,  in  addition  to  the  carrying  of  the  mail  from 
the  main  post-office  to  the  branch  offices  and  between  the 
various  branch  offices  m  the  city  of  Boston.  Whether  this 
new  service  should  have  been  inaugurated  while  another  serv- 
ice existed  for  carrying  the  mails  between  the  same  points,  but 
in  a  manner  which  did  not  accomplish  the  same  results  as  that 
provide<l  by  the  West  End  Street  Bailway  Company,  seems  to 
be  a  matter  entirely  within  the  control  of  the  Postmaster- 
General,  under  whom  the  appropriations  for  the  postal  service 
are  placed,  and  who  is  responsible  for  their  proper  and  eco- 
nomic use,  and  the  accounting  officers  have  nothing  to  do  with 
the  matter,  provided  the  methods  adopted  by  the  Postmaster- 
General  are  legal.  Whether  the  contract  with  Slavens  should 
be  canceled,  under  the  provision  therein  which  authorizes  such 
cancellation  upon  the  payment  of  one  month's  extra  pay  as  full 
indemnity,  seems  also  to  be  one  for  the  determination  of  the 
Postmaster-General,  depending  upon  his  view  as  to  whether 
upon  a  readvertisement  of  the  service  a  benefit  would  arise  to 
the  Government  by  a  saving  of  expense  in  the  carrying  of  the 
mails  under  the  reduced  service. 

As  the  law  authorizes  the  appointment  of  the  West  End 
Street  Bailway  Company  as  a  mail  messenger  and  an  appro- 
priation exists  for  the  payment  of  the  expense  thereof,  and  as 
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the  other  matters  discussed  are  entirely  within  the  discre- 
tion of  the  Postmaster-General,  while  acting  in  good  faith  for 
the  benefit  of  the  public  service^  payment  may  be  made  to  the 
West  End  Street  Railway  Company  as  a  mail  messenger  from 
the  appropriation  for  mail-messenger  service,  notwithstand- 
ing the  fact  that  there  already  exists  in  the  city  of  Boston  a 
contract  for  ^^Eegnlation  wagon  mail  messenger,  transfer,  and 
mail  station  service." 

In  this  connection  Lhave  to  call  your  attention  to  an  apparent 
inconsistency  in  the  payment  of  the  <<  regulation  wagon  mail 
messenger,  transfer,  and  mail  station  service"  from  the  appro- 
priation for  inland  transportation  by  star  routes,  for  that  service 
evidently  is  a  service  covered  by  the  provisions  of  the  act  of 
March  3, 1887,  and  the  expense  thereof  should  properly  be 
chargeable  to  the  appropriation  for  mail-messenger  service. 
It  appears,  however,  that  the  appropriations  for  mail-messen- 
ger service  are  not  and  never  have  been  sufficiently  large  to 
authorize  the  payment  therefrom  of  the  '^Begulation  wagon 
mail  messenger,  trausfer,  and  mail  station  service,"  and  that 
such  service  was  paid  from  the  appropriation  for  inland  trans- 
portation prior  to  the  passage  of  the  act  of  1887,  and  that  all 
of  said  facts  have  been  repeatedly  brought  to  the  attention  of 
Congress  by  the  Postmaster-General  in  his  annual  reports. 
Under  such  circumstances  payment  of  the  ^^  regulation  wagon 
mail  messenger,  transfer,  and  mail  station  service"  from  the 
appropriation  for  inland  transportation  by  star  routes  seems  to 
be  authorized,  but  it  is  respectfully  suggested  that  for  uni- 
formity of  accounting  and  for  other  manifest  reasons  it  would 
be  advisable  to  have  the  attention  of  Congress  called  to  the 
matter,  with  a  request  that  in  the  future  appropriations  be 
made  for  mail-messenger  service,  ^'including  regulation  wagon 
mail  messenger,  transfer,  and  mail  station  service,"  so  as  to 
make  all  the  service  provided  for  and  authorized  by  the  act  of 
March  3, 1887,  payable  from  the  same  appropriation. 
Eesi)ectfully,  yours, 

B.  B.  BOWLEB, 

Ccfi^troller. 

The  POSTMASTEB-GSNEBAX. 
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VOUCHERS    RECEIPTED    BT    ATTORNEYS    OR 
AGENTS. 

Section  3477,  Reyised  Statates,  does  not  prohibit  disbursing  officer  from 
accepting  the  receipt  of  an  agent  or  attorney  of  an  individual,  firm, 
or  corporation,  and  receiving  credit  for  a  voucher  so  receipted,  pro- 
vided it  appears  thereon  that  the  check  issued  in  payment  was  made 
payable  to  the  order  of  the  individual,  firm,  or  corporation. 

TRBASUBY  DBFABTMEI7T, 

Office  of  Gomptbolleb  of  the  Tbeastjby, 

December  12,  1895. 

Sm:  I  am  in  receipt  of  yours  inclosing  bill  in  favor  of 
Wyckoff,  Seamans  &  Benedict,  receipted  in  the  following 
manner:  << Wyckoff,  Seamans  &  Benedict,  by  J.  B.  Buckelew, 
attorney."  Yon  ask  whether  you  are  authorized  to  make 
payment  under  such  a  receipt. 

For  the  reasons  stated  in  my  letter  to  the  Secretary  of  War 
of  December  27, 1894  (1  Oomp.  Dec.,  142),  payment  to  persons 
holding  powers  of  attorney  not  executed  in  the  manner  required 
by  section  3477,  Revised  Statutes,  should  not  be  made  because 
of  the  provisions  of  said  section.  That  section,  however,  relates 
only  to  "  receiving  payment  ^  under  powers  of  attorney  and  has 
nothing  to  do  with  the  manner  in  which  vouchers  should  be 
receipted.  Accordingly  it  has  been  the  uniform  practice  of  the 
accounting  ofQcers  to  allow  credit  in  the  settlement  of  a  disburs- 
ing officer's  account  for  vouchers  receipted  by  agents  or  attor- 
neys of  the  persons  entitled  to  receive  payment  on  the  vouchers, 
provided  payment  is  made  by  the  disbursing  officer's  check  on 
the  Treasurer  or  one  of  the  assistant  treasurers  of  the  XTnited 
States  drawn  to  the  order  of  the  person  entitled  to  receive  the 
money,  for  payment  of  such  check  can  not  be  made  except 
upon  the  personal  indorsement  of  the  payee  or  upon  the 
indorsement  of  an  attorney  appointed  by  him  in  the  manner 
required  by  section  3477,  Eevised  Statutes.  Therefore,  if 
payment  of  the  present  voucher  is  made  by  your  check  as 
disbursing  officer,  drawn  uiM>n  the  Treasurer  of  the  United 
States  and  made  payable  to  the  order  of  Wyckoff,  Seamans  & 
Benedict,  and  that  payment  has  been  made  in  this  manner  is 
shown  by  your  indorsement  upon  the  voucher,  credit  for  the 
amount  of  the  voucher  will  be  allowed  iu  the  settlement  of 
your  account.    Whether  Mr.  Buckelew  is  the  attorney  of 


Digitized  by  VjOOQ  IC 


296  DECISIONS   OP   THE   OOMPTBOLLEB. 

WyckofT,  Seaman  8  &  Benedict,  so  as  to  entitle  him  to  receive 
from  you  the  check,  is  not  within  my  knowledge,  the  only 
power  of  attorney  on  file  in  this  office  in  favor  of  Mr.  Buckelew 
being  one  from  Olark  Seamans.  Yon  will  no  doubt  satisfy 
yourself  of  this  fact  before  delivering  to  Mr.  Buckelew  your 
check  in  payment  of  the  voucher,  that  being  a  matter  which 
the  accounting  officers  will  not  investigate,  presuming  that  the 
check  has  been  delivered  to  the  right  party,  as  payment  can 
only  be  made  on  the  check  to  the  person  entitled  to  receive 
the  money. 

Respectfully,  yours,  B.  B.  Bowlbb, 

ComptroUer. 
Ool.  JoHir  M.  Wilson, 

Oinrps  of  Engineers y  United  States  Army. 


m   RE  APPEAL    OF   JOHN^   B.   DONOVAN,   UNITED 
STATES  MARSHAL,  DISTRICT  OP  MAINE. 

When,  in  order  to  properly  serve  a  writ,  the  marshal  is  obliged  to  make  a 
copy,  he  is  entitled  to  the  fee  of  10  cents  a  folio  provided  by  seotioii 
829,  Bevised  Stotutes. 

TBEASUBY  DEPJlRTICENT, 

Office  of  Gobcptbollbb  of  the  Tbeasxjby, 

December  14^  1895, 

Mr.  John  B.  Douovau,  the  marshal  for  the  district  of  Maioe^ 

appeals  from  the  settlement  by  the  Auditor  for  the  State  and 

other  Departments  of  his  account  for  the  quarter  ending  March 

31, 1895.    Among  the  disallowances  made  by  the  Auditor  were 

certain  charges  connected  with  the  service  of  four  writs  of 

attachment  of  real  estate  in  York  County.    In  each  case  the 

marshal  charged  the  following: 

Attckchment  otf  real  estate  in  York  Coanty $0.2& 

Copy  for  register  of  deeds,  York  County 25 

Paid  register  of  deeds  for  recording  attachment 10 

Serving  writ 2.00 

Copy  of  writ  served  on  defendant  corporation,  2,000  words,  at  10 
cents  per  folio 2.00 

Total 4.60 

In  a  memorandum  on  the  account  the  marshal  says: 
^<  The  service  in  the  above  case  is  made  in  accordance  with 
the  statutes  of  Maine,  which  require  a  copy  of  the  writ  to  be 
served  upon  a  corporation  by  leaving  an  attested  copy  with  an 
officer  of  same,  which  in  this  case  was  the  clerk.  The  other 
charges  are  statutory  fees  governing  the  attachment  of  real 
estate." 
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Of  these  charges,  there  were  allowed  by  the  Aaditor  the 
following  items:  ^'Paid  register  of  deeds  for  recording  attach- 
ment, 10  cents;  serving  writ,  $2,"  the  other  items  being  dis- 
allowed ^'  because  these  charges  are  under  the  fee  bill  of  the 
State  of  Maine,  and  as  the  said  writs  do  not  appear  to  have 
been  in  any  sense  a  final  process,  but  a  lien,  such  charges  by 
the  marshal  are  unauthorized"  under  clause  6  of  section  829, 
Bevised  Statutes,  which  provides  that  for  serving  any  final 
process  the  fees  of  the  marshal  shall  be  the  same  as  those 
allowed  for  similar  services  to  sheriffs  of  the  States,  respec- 
tively. On  his  appeal  the  marshal  makes  further  explanation 
as  follows: 

<<  There  seems  to  be  a  misconception  in  this  case  as  to  the 
charges.  The  charges  for  four  writs  of  attachment  of  real 
estate  in  York  County  were  in  accordance  with  law.  The  dis- 
trict attorney  directed  in  writing  upon  each  writ  a  real -estate 
attachment.  This  gives  me  no  discretion,  and  I  should  be 
derelict  in  my  duty  if  I  had  failed  to  make  them  as  required. 
Moreover  the  statute  requires  me  to  file  with  the  register  of 
deeds  so  much  of  my  return  on  the  writ  as  relates  to  the' 
attachment.  (See  chapter  81,  Bevised  Statures  of  Maine,  sec. 
59.)  The  copies  are  for  the  register  of  deeds  on  8ex)arate  paper, 
and  it  is  essential,  in  order  that  the  attachment  may  be  valid. 

"As  to  the  charges  for  copies  of  writs  served  on  defendant 
corporation,  the  following  are  the  facts:  These  writs  were 
brought  to  recover  a  penalty  for  the  importation  of  an  alien 
laborer  under  contract,  and  were  for  four  different  x)ersons,  and 
each  was  a  separate  action  against  the  defendant  corporation 
for  the  recovery  of  penalty  by  law.  In  brief,  then,  I  had  to 
make  a  real-estate  attachment  on  each  writ,  and  four  copies 
were  necessary  to  be  served  on  defendant  corporation,  other- 
wise there  would  have  been  a  failure  of  service.  The  whole 
proceeding  was  in  accordance  with  the  laws  of  Maine,  and  the 
charges  were  legal  and  authorized." 

As  the  attachment  was  not  a  final  process,  the  disallowance 
made  by  the  Auditor  of  the  fees  allowable  to  a  sheriff  in  the 
State  of  Maine  for  making  an  attachment  was  correct.  Para- 
graph 11  of  section  829,  Bevised  Statutes,  provides  a  fee  "  for 
copies  of  writs  or  papers  furnished  at  the  request  of  any  party, 
10  cents  a  folio."  As  the  district  attorney  instructed  the  mar- 
shal to  make  a  real-estate  attachment  in  each  case,  and  as  in 
onler  to  do  so  it  was  necessary  to  have  copies  of  the  writs  of 
attachment  made,  and  as  the  copies  were  not  furnished  to  the 
Hiarshal  by  the  district  attorney,  a  request  that  the  marshal 
make  the  necessary  copies  must  be  implied  from  the  direction 
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of  the  district  attorney  to  the  marshal  to  make  a  real-estate 
attachment.  When  a  marshal  makes  a  copy  of  a  paper  which 
is  necessary  to  make  a  service  of  a  writ,  he  is  entitled  to  the  fees 
therefor  in  the  absence  of  an  express  prohibition.  This  seems 
clear  firom  the  provisions  of  paragraph  5  of  section  829: 

"  For  serving  a  writ  of  subpcena  on  a  witness,  fifty  cents, 
and  no  further  compensation  shall  be  allowed  for  any  copy, 
summons,  or  notice  for  a  witness.^ 

In  addition  to  the  fees  for  serving  the  writ  allowed  by  the 
Auditor,  folio  fees  for  copy  of  the  writ  and  folio  fees  for  copj 
of  the  return  filed  with  the  register  of  deeds  will  be  allowed 
upon  this  revision. 

B.  B.  Bowler, 

Comptroller. 


PAY  OP  NAVY  OFFIOEB  DUBING  TEMPOBABY 
ILLNESS. 

An  officer  of  the  Navy  is  entitled,  while  temporarily  receiving  treatment 
in  a  hospital,  to  the  pay  attached  to  the  duty  to  which  he  has  been 
regularly  assigned. 

Tbbasuby  Dkpartment, 
Office  of  Oomptrollee  of  the  Treasury, 

December  14, 1895. 

Sir:  I  am  in  receipt  of  your  communication  of  December  4, 
1896,  in  reference  to  the  case  of  Lieut  Commander  G. W.  Tyler, 
United  States  Navy,  "whose  account  is  borne  on  the  rolls  of 
this  station  as  on  duty  at  the  Library,  War  Records,  Navy 
Department,  and  who  was  admitted  into  the  naval  hospital  in 
this  city  for  treatment  on  October  18, 1895,  per  hospital  notice 
of  that  date."  You  request  "to  be  informed  how  long  I  am 
authorized  to  credit  his  account  as  on  ^  other  duty,'  there  being- 
no  orders  detaching  him  from  duty  or  notice  of  discharge  from 
the  hospital  received." 

In  reply  I  have  to  state  that  the  length  of  time  which  an 
officer  may  remain  in  hospital  and  continue  to  draw  the  rate  of 
pay  authorized  by  his  previous  orders  must  be  determined  by 
his  orders. 

Three  different  cases  may  arise  under  the  law  and  regula- 
tions :  First,  where  the  officer's  incapacity  for  duty  is  determined 
by  a  board  of  medical  survey,  and  he  is  formally  detached; 
second,  where  the  officer  is  granted  temporary  sick  leave  par- 
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snant  to  regulation;  and  third,  where  the  officer  is  simply 
ordered  into  hospital  for  treatment,  or  is  compelled  by  sick- 
ness to  go  to  hospital,  without  an  order  granting  him  sick 
leave  or  detaching  him  from  duty.  In  the  first  and  second 
cases  leave  or  waiting  orders'  pay  should  be  allowed,  and  in 
the  third  case  such  pay  as  pertained  to  the  duty  he  had  been 
performing  prior  to  going  to  hospital.  It  would  be  absurd  to 
hold  that  every  time  an  officer  was  compelled  by  ill  health 
to  go  into  hospital  for  temporary  treatment  he  is  thereby 
detached  from  the  service  to  which  he  had  been  ordered  by 
the  Secretary.  It  rests  with  the  Secretary  to  so  detach  him 
and  place  him  upon  ^^  leave  or  waiting  orders.'' 

Formerly  in  the  regulations  of  the  Pay  Department,  United 
States  Navy,  the  following  appeared: 

'^  Officers  on  shore  duty  granted  sick  leave  are  allowed  duty 
pay  for  one  month  only  while  so  absent  and  not  detached." 

This  order,  promulgated  in  1872,  attempted  to  gi*ant  and 
limit  an  arbitrary  allowance,  but  the  decisions  of  the  Supreme 
Court  in  the  cases  of  the  United  States  v.  Symonds  (120  U.  S., 
46),  and  United  States  v.  Strong  (125  U.  S.,  656),  holding  that  the 
Secretary  of  the  Navy  can  neither  diminish  nor  increase  the 
rate  of  compensation  established  by  law  for  a  given  kind  of 
service,  led  probably  to  its  omission  from  the  existing  regula- 
tions. 

Illness  is  an  incident  to  any  kind  of  service,  and  while  the 
rate  of  pay  provided  in  section  1556,  Bevised  Statutes,  is 
dependent  upon  the  character  of  the  service  x>erformed  irre- 
spective of  naval  regulations  or  orders  in  contravention  thereto 
{United  States  v.  Symonds^  supra)y  yet  in  my  opinion  illness 
alone  can  not  alter  the  character  of  the  service,  and  conse- 
quently the  pay  attached  thereto  under  the  provisions 'of  this 
section. 

Respectfully,  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller. 
L.  A.  Frailet, 

Pay  Inspeotary  United  States  Navy,  Washington. 


Digitized  by  VjOOQ  IC 


300  DECISIONS   OF   THE  OOIIPTROLLSB. 

m  EE  CLAIM  OF  JOffKT  8.  ANGLE  FOE  PAY  AOT> 
ALLOWANCES  AS  ASSISTANT  SUEGEON  ONE 
HUNDEED  AND  TWENTTTHIED  PENNSYLVANIA 
INFANTEY. 

Tile  word  '*pay"  in  the  laws  providing  for  the  pay  and  allowances  of  offi- 
cers and  enlisted  men  of  the  Army  has  a  distinct  and  technical  sig- 
niHcation,  and  when  nsed  alone  in  the  sentence  of  a  oonrt-martial 
does  not  affect  the  right  of  the  accnaed  to  his  peenni«ry  allowances. 

Tbeasubt  Dbpaktment, 
Office  of  Comptbolleb  of  the  Tbeasuby, 

December  14^  1895. 

John  S.  Angle,  M.  D.,  of  Strafford,  Pa.,  appeals  from  the 
decision  of  the  Auditor  for  the  War  Department,  as  evidenced 
by  certificate  No.  214297,  dated  January  22, 1895,  disallowing 
his  claim  for  pay  and  allowances  as  assistant  surgeon  One  hun- 
dred and  twenty-third  Pennsylvania  Infantry. 

Claimant  was  mustered  into  service  as  assistant  surgeon  One 
hundred  and  twenty-third  Pennsylvania  Volunteers  August  22, 
1862,  to  serve  nine  months,  and  was  dismissed  with  a  ^^  forfeit- 
ure  of  pay  from  the  24th  day  of  September,  1862,"  by  sentence 
of  general  court-martial,  approved  February  13, 1863,  and  pro- 
mulgated in  General  Orders,  !No.  13,  headquarters  Army  of  the 
Potomac,  February  18,  1863.  He  was  absent  without  leave 
fit>m  September  24, 1S62,  to  December  1, 1862,  inclusive. 

He  was  paid  aU  pay  and  allowances  in  full  from  August  22, 
1862,  to  September  23,  1862,  by  Major  Hutchins,  paymaster, 
United  States  Army,  and  is  not  entitled  to  any  x)ay  or  allow- 
ances from  September  24, 1862,  to  December  1, 1862,  inclusive, 
for  the  reason  that  he  was  absent  without  leave  during  said 
X)eriod,  as  found  by  a  court-martial.  (Sec.  1326,  Army  Regula- 
tions of  1861.) 

Prior  to  July  15, 1870,  as  at  present  in  the  cases  of  enlisted 
men  and  some  officers,  the  compensation  of  officers  and  enlisted 
men  of  the  military  forces  of  the  United  States  consisted  of 
pay  and  allowances.  Sees.  12,  13,  and  14,  act  of  May  30,  1796 
(1  Stat.,  483),  etc. 

When  used  alone  the  word  "pay"  has  a  distinct  and  tech- 
nical signification ;  hence  it  \\  as  held  under  section  5,  act  of 
July  19,  1848  (0  Stat.,  247),  and  the  act  of  February  19,  1879 
(20  Stat.,  316),  that  the  grant  of  "  three  months'  extra  pay" 
did  not  include  allowances.     United  States  v.  Hmory  (19  C. 
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Cls.  B.,  267,  and  112  XJ.  S.,  510)  j  Digest  Second  Gomp.  Dec!, 
vol.  1,  sees.  1U7  and  1148. 

A  sentence  forfeiting  "pay^  or  "pay  and  bounty"  does  not 
affect  the  right  of  the  accused  to  a  pecuniary  "allowance.'^ 
(Digest  Judge-Advocate-GeneraPs  Opin.,  ed.  1880,  p.  271,  sec. 
3;  Digest  Second  Comp.  Dec.,  vol.  3,  sec.  517.) 

The  effect  of  the  sentence  "  to  be  dismissed  the  service  of 
the  United  States  with  forfeiture  of  pay  from  the  24th  day  of 
September,  A.  D.  1862,"  in  this  case,  in  addition  to  depriving 
the  claimant  of  any  right  to  travel  pay  and  subsistence,  as  the 
discharge  was  by  way  of  punishment  for  an  offense  (sec.  1289, 
Revised  Statutes),  was  to  deprive  him  of  his  pay  proper  from 
December  2,  1862,  when  he  returned  from  absence  without 
leave,  to  his  discharge,  on  February  20, 1863,  being  the  date  on 
which  he  is  regarded  as  having  received  notice  of  his  dismissal. 
He  is  entitled  to  his  allowances  as  assistant  surgeon  One  hun- 
dred and  twenty-third  Pennsylvania  Volunteers  from  Decem- 
ber 2, 1862,  to  February  20, 1863,  including  pay  and  allowances 
for  a  private  servant  not  an  enlisted  man  employed  from 
December  2,  1862,  to  January  20, 1863,  inclusive,  amounting 
to  $135.47,  as  per  statement  of  differences  herewith. 

Bdw.  a.  Bowers, 
Assistant  Comptroller. 


EXPENSES  OF  STOEEKEEPEES  AND  GAUGEES 
WHEN  TEANSFEBEED  FEOM  ONE  WAEEHOUSB 
TO  ANOTHEE. 

Under  seotione  51  and  63  of  the  aot  of  Aufinut  28, 1894,  providing  for  gen- 
eral bonded  warehouses  and  the  oompensation  and  expenses  of  store- 
keepers, and  storekeepers  and  gangers,  such  officers  are  entitled  to 
their  expenses  when  traveling  under  orders  between  special  and  general 
bonded  warehouses,  as  well  as  between  distilleries. 

Tbeasust  Department, 
Offige  of  Oomptbolles  of  the  Tbeasuby, 

December  17y  1895. 
Sib:  I  am  in  receipt  of  your  communication  of  July  17,  in- 
closing certain  papers  in  regard  to  the  claim  of  Arthur  L.  Webb, 
storekeeper  and  ganger  in  the  first  district  of  California,  for 
reimbursement  of  traveling  expenses  incurred  by  him  in  going 
from  a  special  bonded  warehouse  in  Los  Angeles  to  a  general 
bonded  warehouse  in  San  Francisco  under  order  of  the  Gom- 
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missioner  of  Internal  Kevenne.  You  ask  whether  reimburse- 
ment for  the  traveling  expenses  of  the  8torekeei>er  and  ganger 
may  be  made  under  the  provisions  of  section  63  of  the  act  of 
August  28, 1894  (28  Stat.,  567).    That  section  is  as  follows: 

<^That  storekeepers,  and  storekeepers  and  gangers,  when 
transferred  from  one  distillery  to  another,  either  in  the  same 
district  or  in  different  districts,  shall  receive  compensation  not 
exceeding  four  dollars  per  day  during  the  time  necessarily  occu- 
pied in  traveling  from  one  distillery  to  the  other,  together  with 
actual  and  necessary  traveling  exi^euses." 

Literally  it  only  provides  for  a  reimbursement  of  expenses 
when  a  storekee|)er  or  a  storekeeper  and  ganger  is  transferred 
^'from  one  distillery  to  another";  but  as  the  duties  of  a  stpre- 
keeper  are  entirely  in  connection  with  a  bonded  warehouse, 
the  manifest  purpose  of  the  statute  is  to  authorize  the  pay- 
ment of  the  expenses  when  such  storekeeper  is  transferred 
from  one  warehouse  to  another,  the  majority  of  such  ware- 
houses being  in  fact  attached  to  distilleries. 

No  difficulty  would  arise  in  placing  this  construction  ui)on 
said  section  63  were  it  not  for  the  provisions  of  section  51  of 
the  same  act — 

<<  That  the  Commissioner  of  Internal  Revenue  shall  be,  and 
is  hereby,  authorized,  in  his  discretion  and  upon  the  execution 
of  such  bond  as  he  may  prescribe,  to  establish  one  or  more 
warehouses,  not  exceeding  ten  in  number,  in  any  one  collection 
district,  to  be  known  and  designated  as  general  bonded  ware- 
houses, and  to  be  used  exclusively  for  the  storage  of  spirits 
distilled  from  materials  other  than  fruit,  each  of  which  ware- 
houses shall  be  in  the  charge  of  a  storekeeper  or  storekeeper 
and  ganger,  to  be  apxM>inted,  assigned,  transferred,  and  paid  in 
the  same  manner  as  such  officers  for  distillery  warehouses  are 
now  appointed,  assigned,  transferred,  and  paid;"    •    •     • 

for  when  the  act  of  August  28, 1894,  was  passed,  storekeepers 
and  storekeepers  and  gangers  were  transferred  from  one  dis- 
tillery warehouse  to  another  without  the  payment  of  their 
actual  and  necessary  traveling  expenses,  and  the  word  now 
used  in  said  section  must  refer  to  the  time  when  the  act  was 
passed,  and  not  to  that  immediately  after  its  passage. 
Section  64  of  said  act, 

<<  That  the  officer  holding  the  combined  office  of  storekeeper 
and  ganger,  under  the  provisions  of  the  legislative,  executive, 
and  judicial  appropriation  act  approved  August  fifteenth, 
eighteen  hundred  and  seventy-six  (Nineteenth  Statutes,  page 
one  hundred  and  fifty-two),  may  be  assigned  by  the  Commis- 
sioner of  Internal  Seven ue  to  perform  the  separate  duties  of  a 
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storekeeper  at  any  distillery,  or  at  any  general  or  special  bonded 
warehouse,  or  to  perform  any  of  the  duties  of  a  ganger  under 
the  internal-revenue  laws.  And  the  said  officer,  before  entering 
upon  the  discharge  of  such  separate  duties,  shall  give  a  bond 
to  be  approved  by  the  Commissioner  of  Internal  Eevenue  for 
the  faithful  discharge  of  his  duties  in  such  form  and  for  such 
amount  as  the  Commissioner  may  prescribe." 

Under  this  section,  a  storekeeper  and  ganger  may  be  ap- 
pointed storekeeper  at  any  distillery  warehouse,  or  at  any  gen- 
eral or  special  bonded  warehouse,  and  may  be  transferred  from 
one  of  said  warehouses  to  another. 

If  a  literal  construction,  therefore,  is  placed  upon  section  63, 
the  result  will  be  that  a  storekeeper  and  ganger,  when  trans- 
ferred from  one  distillery  warehouse  to  another  distillery  ware- 
house, can  have  his  actual  and  necessary  traveling  expenses 
paid,  but  if  he  is  transferred  from  one  distillery  warehouse  to 
a  special  or  general  bonded  warehouse,  or  vice  versa,  he  can 
not  have  his  expenses  paid. 

I  am,  therefore,  of  the  opinion  that,  taking  these  various 
sections  of  the  act  of  August  28,  1894,  into  consideration,  the 
construction  to  be  placed  upon  section  63  is  that  a  storekeeper 
or  a  storekeeper  and  ganger  may  receive  his  actual  and  neces- 
sary traveling  expenses  wheu  transferred  from  one  warehouse 
to  another,  warehouses  and  not  distilleries  being  the  places 
where  a  storekeeper  and  a  storekeeper  and  gauger  perform 
their  duties.  This  seems  to  be  a  case  where  the  letter  of  the 
statute  should  give  way  in  order  that  the  evident  intention  of 
Confess  as  drawn  from  the  whole  act  may  be  carried  out.  If 
section  51  had  created  a  new  class  of  officers  for  general  bonded 
warehouses  instead  of  authorizing  the  appointment  and  assign- 
ment to  such  warehouses  of  a  class  of  officers  already  in  exist- 
ence, the  literal  provisions  in  regard  to  their  trai^sfer  and  pay 
also  made  in  that  section  would  probably  have  prevailed  unin- 
fluenced by  section  63,  but  as  no  new  class  of  officers  was 
created  and  as  section  64  provides  for  the  assignment  of  the 
same  class  of  officers  to  the  different  character  of  warehouses 
section  63  seems  to  authorize  payment  of  their  expenses  when 
traveling  from  one  warehouse  to  another.  Therefore  the  actual 
and  necessary  expenses  of  Mr.  Arthur  L.  Webb,  in  going  from 
a  special  bonded  warehouse  in  Los  Angeles  to  a  general  bonded 
warehouse  in  San  Francisco,  may  be  paid. 
Respectfully,  yours, 

R.  B.  Bowler, 

Comptroller, 
The  Secretary  of  the  Treasury. 
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m  RE   ACCOUNTS  OF  THE  NATIONAL  HOME   FOB 
DISABLED  VOLUNTEER  SOLDIERS. 

The  provision  in  the  act  of  March  3,  1879,  ''  that  all  purchases  of  sapplies 
exceeding  the  sam  of  one  thousand  dollars  at  any  one  time  shall  be 
made  upon  public  tender  after  due  advertisement,"  in  reference  to  the 
purciiases  for  the  National  Home  for  Disabled  Volunteer  Soldiers,  was 
not  repealed  by  the  act  of  March  3,  1887,  providing  that  "all  expendi- 
tures of  the  said  Home,  including  the  expenses  of  the  Board  of  Man- 
agers, shall  be  made  subject  to  the  general  laws  governing  the  dis- 
bursement of  public  moneys,  BO  far  as  the  same  can  be  made  applicable 
thereto,  and  shall  be  audited  by  the  proper  accounting  officers  of  the 
I^asury,  under  such  rules  and  regulations  as  may  be  prescribed  by 
the  Secretary  of  the  Treasury." 

The  provisions  of  section  3709,  Revised  Statutes,  are  only  applicable  to  the 
purchases  made  for  the  National  Home  in  so  far  as  provided  by  the 
regulations  of  the  Secretary  of  the  Treasury  of  September  7,  1893. 

'  Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

December  17j  1895. 

Asa  part  of  the  unfinished  basiness  of  the  late  Second  Comp- 
troller's Office,  voucher  ^o.  30  in  settlement  No.  2937,  in  the 
account  of  Gen.  William  B.  Franklin,  president  and  acting 
treasurer  of  the  National  Home  for  Disabled  Volunteer  Soldiers, 
for  the  disbursements  of  the  Home  for  the  period  from  July  1, 
1893,  to  March  31, 1894,  comes  before  me.  Settlement  No.  2937 
was  certified  September  25,  1894,  by  the  Second  Auditor's 
Office,  and  confirmed  November  28, 1894,  by  the  Acting  Comp- 
troller as  successor  of  the  late  Second  Comptroller. 

The  Auditor  in  stating  this  account  in  reference  to  voucher 
30  for  $216.21,  due  D.  M.  Baldwin  for  supplies  furnished, 
stated : 

<<  Explanation  filed  as  to  purchase  of  supplies  not  exceeding 
one  thousand  dollars,  held  insufficient  to  exempt  the  home 
from  the  necessity  of  making  such  purchases  under  contract 
as  required  by  regulations." 

The  Comptroller,  acting  for  the  late  Second  Comptroller, 
approved  this  action  and  suspended  payment  on  voucher 
No.  30.  By  this  action  the  Auditor  was  divested  of  jurisdic- 
tion to  take  any  further  independent  action  in  this  matter; 
but  in  settlement  No.  3381,  for  the  period  firom  July  1  to  Octo- 
ber 27, 1894,  in  reference  to  voucher  No.  30,  among  others,  he 
took  this  action:   ^< Disallowed  because  not  purchased  under 
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contract  in  accordance  with  section  3709,  Revised  Statutes." 
This  was  probably  done  under  the  supposition  that  it  was 
necessary  that  there  should  be  a  formal  disallowance  by  him 
of  this  item  in  order  that  the  officers  of  the  home  might  appeal 
to  the  Comptroller  from  this  decision.  While  this  is  the  cor- 
rect practice  under  the  existing  law,  under  the  law  in  effect 
prior  to  October  1,  1894,  there  was  no  power  in  the  Auditors 
to  disallow  any  item.  They  merely  stated  accounts,  which 
were  then  acted  upon  by  the  Comptrollers,  whose  action  alone 
was  a  settlement  of  the  account,  either  allowing,  disallowing, 
or  suspending  the  items  stated  in  the  accounts  furnished  by 
the  Auditors. 

Accordingly,  upon  a  sufficient  explanation  being  furnished 
by  the  president  and  acting  treasurer  of  the  Board  of  Mana- 
gers for  the  National  Home  for  Disabled  Volunteer  Soldiers 
subsequent  to  this  original  suspension  of  voucher  No.  30,  this 
suspension  is  now  removed  and  the  same  is  allowed  for  the 
reasons  api)earing  in  this  opinion. 

In  reference  to  the  main  question  asked,  to  wit,  whether  the 
provisions  of  section  37^9,  Revised  Statutes,  are  applicable  to 
the  purchases  made  for  the  National  Home  for  Disabled  Vol- 
unteer Soldiers,  and  whether  the  following  provision  in  the  act 
of  March  3, 1887  (24  Stat.,  539)— 

«<  But  all  the  expenditures  of  the  said  Home,  including  the 
expenses  of  the  Board  of  Managers,  shall  be  made  subject  to 
the  general  laws  governing  the  disbursement  of  public  moneys, 
so  far  as  the  same  can  be  made  applicable  thereto,  and  shall 
be  audited  by  the  proper  accounting  officers  of  the  Treasury, 
ander  such  rules  and  regulations  as  may  be  prescribed  by  the 
Secretary  of  the  Treasury," 

repeals  the  provision  in  the  act  of  March  3,  1879  (20  Stat., 
390),  viz: 

^<  That  all  purchases  of  supplies  exceeding  the  sum  of  one 
thousand  dollars  at  any  one  time  shall  be  made  upon  public 
tender  after  due  advertisement,  and  that  the  expenditure  for 
new  buildings  shall  be  expressly  authorized  in  writing," 

or  not,  I  am  of  opinion  that  the  act  of  March  3, 1887,  does  not, 
by  implication,  repeal  the  authority  impliedly  given  to  the 
managers  of  the  National  Home  for  Disabled  Volunteer  Sol- 
diers  to  make  purchases  of  supplies  for  a  sum  less  than  $1,000 
in  open  market  without  advertisement. 

From  General  Franklin's  statement  it  appears  that  this 
question  was  submitted  to  the  Secretary  of  the  Treasury  by 
11^8— VOL  2 20 
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the  late  Second  Comptroller  at  the  time  of  his  approval  of  the 
regulations  prescribed  by  him  September  7, 1893,  and  that  to 
the  words  under  the  second  section  of  those  roles,  ^'  all  par- 
chases  shall  be  made  by  contract  as  required  by  section  3709, 
Bevised  Statutes,"  the  words  ^^  and  acts  amendatory  thereof" 
were  added,  because  in  the  opinion  of  those  officers  the  pro- 
visions of  the  acts  of  June  20, 1878  (20  Stat.,  223),  and  March 
3,  1879  (20  Stat.,  390),  were  in  full  force.  Based  upon  that 
construction,  the  officers  of  the  National  Home,  upon  March  4, 
1895,  issued  a  circular  to  the  officers  of  the  Home  prescribing 
specifically  the  methods  of  purchasing  supplies  for  amounts  not 
exceeding  $1,000,  those  between  $100  and  $oOO,  those  between 
$500  and  $1,000,  and  those  exceeding  $1,000  in  value.  These 
regulations  seem  to  be  ample  to  protect  the  funds  appropriated, 
and  in  entire  conformity  with  the  law. 

I  may  add  that  the  provision  of  the  act  of  March  3, 1887, 
requiring  the  auditing  of  the  accounts  of  the  National  Home 
<<  by  the  proper  accounting  officers  of  the  Treasury,  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  Secretary 
of  the  Treasury,"  has  reference  to  sections  236  and  277  of  the 
Revised  Statutes,  and  it  may  well  be  questioned  whether  the 
provisions  of  section  3709,  Bevised  Statutes,  have  ever  been 
applicable  to  the  purchases  made  for  the  National  Home, 
except  as  provided  by  the  regulations  of  September  7, 1893. 

Edw.  a.  Bowers, 
Asswtant  CamptroUer. 


TBAVBLING  EXPENSES  OF  FIELD  FORCE  OF  COAST 
AND  GEODETIC  SUBVEY. 

Paragraph  61  of  the  regulations  of  the  Coast  Survey,  requiring  ''preTious 

special  authority  from  the  Superintendent '*  for  the  payment  of  certain 

expenses,  is  a  limitation  npon  the  subordinate  officers  of  the  Survey 

and  not  upon  the  Superintendent,  who  may  subsequently  approve 

*  expenses  not  previously  authorized  by  him. 

Tbbasuky  Department, 
Office  of  Comptbolleb  of  the  TBEASUBYy 

December  18,  1895. 

Sib  :  I  am  in  receipt  of  your  letter  of  the  2d  instant,  inclosing 

a  voucher  In  favor  of  Henry  A.  Grady  for  travelin|^  expenses 

from  Seattle,  Wash.,  to  Turkey,  N.  C,  via  Washington.    Mr. 

Grady  was^,  on  April  6, 1895,  ordered  by  the  Superintendent 
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to  rex)ort  to  Assistant  Walker,  of  the  Survey,  at  Seattle  for 
service  in  the  Alaska  survey.  It  was  specified  in  this  order 
that  his  expenses  woiild  be  paid  £rom  his  home  to  the  field.  On 
August  27, 1895,  the  Superintendent  directed  Mr.  Grady  to 
return  from  Seattle  to  Washington  and  authorized  the  neces- 
sary expense  of  the  travel.  On  October  22, 1895^  Mr.  Grady 
aiTived  in  Washington,  and  two  days  later  proceeded  to  his 
home  in  North  Carolina.  On  November  27, 1895,  the  Superin- 
tendent addressed  to  you  the  following  direction : 

*'Iii  conformity  with  instructions  issued  April  6  to  Mr.  H.  A. 
Grady,  authorizing  the  payment  of  his  traveling  expenses  from 
his  home  to  the  field,  you  are  hereby  authorized  to  pay  them 
to  his  home  on  the  completion  of  his  work," 

Mr.  Grady  presents  a  bill  for  his  expenses,  including  sub- 
sistence and  lodging  in  Washington  and  railroad  fare  and 
subsistence  in  going  to  Turkey,  N.  0.  You  ask  whether  you 
are  authorized  to  pay  the  bill  as  presented,  amounting  to  $55.45. 

Paragraph  61  of  the  regulations  of  the  Coast  and  Geodetic 
Survey  provides : 

*' Traveling  expenses  shall  not  be  allowed  to  anyone  not  an 
officer  of  or  permanently  employed  on  the  Survey,  or  of  the 
Army  or  Navy  serving  on  the  Survey,  for  a  distance  exceeding 
60  miles  to  the  place  of  organization  or  from  that  of  disbanding 
a  field  party,  nor  shall  a  party  be  organized  or  disbanded  at  a 
distance  greater  than  50  miles  from  the  locality  of  field  work 
without  previous  special  authority  from  the  Superintendent." 

As  this  paragraph  was  clearly  adopted,  not  as  a  check  upon 
the  Superintendent  but  upon  the  subordinate  officers  of  the 
Survey,  I  see  no  reason  why  the  Superintendent  may  not  waive 
the  same. 

You  are  therefore  authorized  to  pay  Mr.  Grady  his  traveling 
expenses  from  Seattle  to  his  home  in  Turkey,  N.  C. 
Bespectfrilly,  yours, 

B.  B.  BOWLEB, 

Comptroller. 
Mr.  E.  J.  Griffin, 

.Disbursing  Agenty  Coast  omd  Geodetic  Survey. 
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IS  RE  CONSTRUCTION  OF  THE  ACTS  OF  AUGUST 
7,  1882,  AND  FEBRUARY  8,  1887,  AND  MODIFICA- 
TION  OF  EXISTING  CONSTRUCTION  OF  SECTION 
154,  REGULATIONS  OF  INDIAN  OFFICE  OF  1894,  IN 
RELATION  TO  THE  DISTRIBUTION  OF  ANNUITIES 
TO  INDIANS  WHO  ARE  MINORS. 

The  acts  of  AngroAt  7,  1882,  and  February  6,  1887  (section  6),  providing  for 
the  allotment  of  lands  in  seyeralty  to  Indians,  and  making  them  citi- 
zens, and  subjecting  them  to  the  laws  of  the  State  or  Territory  in 
which  they  reside,  are  not  to  be  construed  as  emancipating  for  all  pur- 
poses such  Indians  from  the  control  of  the  Interior  Department  and 
subjecting  their  tribal  or  communal  property  to  the  ordinary  incidents 
of  property  of  white  citizens  under  the  general  laws. 

There  is  no  necessary  relation  between  the  rights  of  Indians  as  citizens 
and  the  right  of  the  United  States  to  impose  such  restrictions  as  it  sees 
fit  in  the  distribution  of  the  annuities  paid  in  accordance  with  treaties. 

Because  the  acts  of  1882  and  1887  make  citizens  of  certain  Indians  and  sub- 
ject them  to  the  laws,  both  civil  and  oriminal,  of  the  State  wherein 
they  reside,  it  by  no  means  follows  that  the  funds  which  the  United 
States  has  agreed  to  retain  for  subsequent  distribution  to  the  In'dians 
fall  under  the  provisions  of  State  legislation. 

The  Treasury  Department  has  no  authority  to  impose  restrictions  which 
may  operate  as  a  practical  denial  of  rights  guaranteed  to  the  Indians. 

Tbbasuby  Department, 
Offiob  of  Gomptbolleb  of  the  Tbeasuby, 

December  19y  1895. 
The  Auditor  for  the  Interior  Department  has  made  the  fol- 
lowing decision  and  submitted  the  same  to  this  office  under 
section  8  of  the  act  of  July  31, 1894  (28  Stat.,  208),  for  approval, 
disapproval,  or  modification: 

^^  In  the  matter  of  the  suspensions  in  the  aooount  of  Oapt. 
William  H.  Beck,  Indian  .  agent  Omaha  and  Winnebago 
Agency,  from  July  1,  1893,  to  September  20, 1894,  on  account 
of  minors  without  guardians.  Original  construction  of  the  acts 
of  August  7, 1882  (22  Stat.,  342),  and  of  February  8,  1887  (24 
Stat.,  388, 39(),  sec.  6).  Also  modification  of  existing  construc- 
tion of  section  154,  Indian  Regulations,  1894,  in  relation  to  pay* 
ments  made  to  heads  of  families  who  are  minors.  Also  as  to 
the  manner  of  appointment  and  qusdification  of  guardians  to 
minor  Indians  who  have  had  lands  allotted  to  them  in  sev- 
eralty, these  guardians  to  be  appointed  under  the  laws  of  the 
State  in  which  said  minor  Indians  are  citizens. 

^'All  of  these  Indians  to  whom  lands  have  been  allotted  in 
neveralty  are  subject  to  the  laws  of  Nebraska.    Act  of  August 
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7, 1882,  provides  for  the  allotment  of  lands  of  Omahas,  and 
then  follows  this  provision : 

^^  <That  upon  the  completion  of  said  allotment  and  the  pat- 
enting of  the  land  to  said  allottees,  each  and  every  member  of 
said  tribe  of  Indians  shall  have  the  benefit  of  and  be  subject  to 
the  laws,  both  civil  and  criminal,  of  the  State  of  ^Nebraska.' 
(22  Stat.,  342.) 

^<  <  Where  tbe  Indians  of  any  tribe,  located  upon  a  reserva- 
tion within  a  State  or  TeiTitory,  have  had  lands  allotted  to 
them  under  any  law  or  treaty  of  the  United  States  they  thereby 
become  citizens  and  pass  under  the  protection  of  the  Consti- 
tution of  the  United  States,  and  are,  therefore,  entitled  to  the 
benefits  of  and  subject  to  the  laws,  both  civil  and  criminal, 
of  the  State  or  Territory  in  which  they  reside.  When  an 
Indian  takes  up  his  residence  separate  and  apart  Arom  his  tribe 
and  adopts  habits  of  civilized  life,  he  likewise  becomes  a  citi- 
zen entitled  to  all  the  privileges  and  immunities,  and  subject 
to  all  the  burdens  incident  upon  such  citizenship;  but  his 
rights  and  interests  in  tribal  or  other  property  are  not  in  any 
manner  impaired  or  otherwise  affectecl.'  (Regulations  of  the 
Indian  Office,  1894,  section  574.)  (See  sec.  6,  Act  of  February 
8,1887;  24  Stat.,  388,  390.) 

<^The  allotments  have  been  made,  and  nearly,  if  not  all, 
these  Indians  hold  their  lands  in  severalty.  It  is  therefore 
safe  to  hold  that  the  laws  of  l^ebraska  apply  to  all  of  them. 
This  will  avoid  any  confusion  and  furnish  a  fixed  rule. 

"The  laws  of  Nebraska  provide  as  follows: 

<<  ^  All  male  children  under  twenty-one  and  aU  females  under 
eighteen  years  of  age  are  declared  to  be  minors;  but  in  case  a 
female  marries  between  the  age  of  sixteen  and  eighteen  her 
minority  ends.'  (Revised  Statutes  of  Nebraska,  chap.  34,  sec. 
1,  p.  178.) 

"  'Annuity  funds,  except  where  otherwise  clearly  indicated 
by  treaty  stipulations,  must  be  divided  and  paid  to  the  indi- 
vidual members  of  the  tribe  entitled  to  participate  therein  in 
equal  shares  per  capita,  heads  of  families  receipting  for  the 
amount  due  them,  their  wives,  and  the  minor  members  of  their 
families.  All  other  members  of  the  family  who  may  be  of 
legal  age  are  to  receive  and  to  receipt  for  their  own  shares. 
In  the  case  of  minors,  members  of  a  family  who  are  not  the 
children  of  the  head  of  said  family,  as  nephews  and  nieces  or 
persons  holding  similar  relations,  and  minors  or  helpless  or 
incompetent  persons  residing  with  a  head  of  family,  not  their 
blood  relation,  the  pa3rments  should  be  made  to  such  head  of 
family,  provided  there  shall  first  be  obtained  from  two  or  more 
of  the  principal  men  of  the  tribe  a  certificate  fully  setting 
forth  the  facts  in  the  case,  and  clearly  establishing  the  faet 
that  the  person  receiving  the  money  is  the  proper  guardian  of 
the  party  to  whom  the  funds  belong;  such  a  certificate  to  be 
verified  by  the  interpreter  and  two  disinterested  witnesses, 
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and  forwarded  with  the  agent's  accounts  as  a  subvoucher  to 
establish  the  claim  of  proper  payment.'  (Begnlations  of  the 
Indian  Office,  1894,  sec.  154.) 

^^  Minority  ander  this  regulation  is  a  disability  that  afifects 
payment  to  the  head  of  a  family  who  is  a  minor  the  same  as  it 
afifects  payment  to  others  who  are  minors. 

^<  The  regulation  is  to  be  read  as  warranting  payment  to  the 
head  of  a  family  where  he  is  qualified  to  receive  it.  If  he 
were  a  lunatic,  intoxicated,  or  otherwise  disqualified  to  receive 
it,  it  would  not  be  paid  to  him  simply  because  he  was  the  head 
of  u  family,  neither  should  it  be  paid  to  him  while  he  is  a  minor 
simply  because  he  is  the  head  of  a  family. 

^^  Payments  should  not  be  made  to  minors  at  all  because 
they  can  not  give  a  legal  acquittance.  They  rest  under  disa- 
bilities, and  these  disabilities  should  be  removed  before  pay- 
ment is  made  to  them. 

''  The  suspensions  should,  therefore,  be  removed  as  to  all 
those  who  are  of  age  under  the  laws  of  Nebraska  and  con- 
tinued as  to  all  those  who  are  minors,  but  were  paid  as  heads 
of  families  until  they  furnish  letters  of  guardianship  under  the 
laws  of  the  State  of  Nebraska. 

^^  Letters  of  guardianship  of  minor  Indians,  who  have  had 
lands  allotted  to  them  in  severalty,  should  conform  to  the  laws 
of  the  State  in  which  they  live,  being  governed  by  the  laws  of 
the  State.  Section  154  of  Indian  Regulations,  1894,  above 
quoted  as  to  appointment  of  guardians  does  not  apply  in  their 
cases.  Su8])ensions  will  be  made  in  all  such  cases  where  letters 
of  guardianship  are  not  furnished  in  accordance  with  the  laws 
of  the  State." 

The  act  of  August  7, 1882  (22  Stat.,  342),  provided  for  the 
allotment  in  severalty  to  Winnebago  Indians  of  lands  thereto- 
fore held  by  the  tribe  in  common.  Section  7  of  said  act  pro- 
vides as  follows: 

^<  That  upon  the  completion  of  said  allotment  and  the  patent- 
ing of  the  lands  to  the  said  allottees,  each  and  every  mem- 
ber of  said  tribe  of  Indians  shall  have  the  benefit  of  and  be 
subject  to  the  laws,  both  civil  and  criminal,  of  the  State  of 
Nebraska."    •    *    • 

The  act  of  February  8,  1887  (24  Stat.,  388),  is  a  general  allot- 
ment act  applying  to  nearly,  if  not  all,  the  dififerent  tribes. 
Section  6  of  said  act  provides: 

'<  Sec.  6.  That  upon  the  completion  of  said  allotments  and 
the  patenting  of  the  lands  to  said  allottees,  each  and  every 
member  of  the  respective  bands  or  tribes  of  Indians  to  whom 
allotments  have  been  made  shall  have  the  benefit  of,  and  be 
subject  to,  the  laws,  both  civil  and  criminal,  of  the  State  or 
Territory  in  which  they  may  reside;  and  no  Territory  shall 
pass  or  enforce  any  law  denying  any  such  Indian  within  its 
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jorisdictioii  the  equal  protection  of  the  law.  And  every  Indian 
born  within  the  territorial  limits  of  the  United  States  to  whom 
allotments  shall  have  been  made  under  the  provisions  of  this 
act,  or  under  any  law  or  treaty,  and  every  Indian  born  within 
the  territorial  limits  of  the  United  States  who  has  voluntarily 
taken  up,  within  said  limits,  his  residence  separate  and  apart 
from  any  tribe  of  Indians  therein,  and  has  adopted  the  habits 
of  civilized  life,  is  hereby  declared  to  be  a  citizen  of  the  United 
States  and  is  entitled  to  all  the  rights,  privileges,  and  immuni- 
ties of  such  citizens,  whether  such  Indian  has  been  or  not,  by 
birth  or  otherwise,  a  member  of  any  tribe  of  Indians  within 
the  territorial  limits  of  the  United  States  without  in  any  man- 
ner impaiiing  or  otherwise  afifecting  the  right  of  any  such  Indian 
to  tribal  or  other  property.^ 

Section  154  of  the  regulations  of  the  Indian  Office  of  1894 
has  been  set  forth  in  full  in  the  Auditor's  decision  and  need 
not  be  repeated  here. 

The  Auditor  says: 

'^The  allotments  have  been  made  and  nearly,  if  not  all,  these 
Indians  hold  their  lands  in  severalty.  It  is  therefore  safe  to 
hold  that  the  laws  of  Nebraska  apply  to  all  of  them.  •  *  • 
Minority,  under  this  regulation  [Section  154,  Indian  Office  Reg- 
ulations], is  a  disability  that  anects  payment  to  the  head  of  a 
family  who  is  a  minor  the  same  as  it  affects  payment  to  others 
who  are  minors." 

The  concluding  paragraph  of  the  Auditor's  decision  is  as 
follows: 

^^  Letters  of  guardianship  of  minor  Indians  who  have  had 
lands  allotted  to  them  in  severalty  should  conform  to  the  laws 
of  the  State  in  which  they  live,  being  governed  by  the  laws  of 
the  State.  Section  154  of  Indian  Regulations,  1894,  above 
quoted,  as  to  appointment  of  guardians,  does  not  apply  to  their 
cases.  Susi)ensions  will  be  made  in  all  cases  where  letters  of 
guardianship  are  not  furnished  in  accordance  with  the  laws  of 
the  State." 

If  the  Auditor  is  correct  in  his  interpretration  of  the  statutes 
under  consideration,  and  in  his  proposed  action  thereunder, 
then  his  decision  fiaJls  far  short  of  meeting  the  full  require- 
ments of  the  laws  of  Nebraska;  for  instance,  the  laws  of  that 
State  recognize  the  right  of  a  married  woman  to  the  control  of 
her  separate  property  to  the  same  extent  as  if  she  were  a 
femme  sole. 

If  the  laws  of  the  State  are  appealed  to  and  applied,  the 
husband  must  not  only  be  an  adult  to  give  a  valid  acquittance 
for  his  own  share  of  annuities,  but  must  be  duly  authorized  by 
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the  proper  aathority  of  the  State  before  he  can  give  a  valid 
receipt  for  any  other  person. 

In  the  settlement  of  the  accoant  out  of  which  this  decision 
grows,  the  action  of  the  Auditor  is  widely  at  variance  with  his 
pronounced  decision.  He  refuses  recognition  of  the  receipt  of 
an  Indian  who  is  married,'  for  shares  due  himself  and  wife, 
because  said  Indian  is  a  minor,  while  at  the  same  time  he 
accepts  the  receipt  of  the  adult  husband  and  father  for  shares 
belonging  of  right  to  the  wife  and  children,  and  recognizes  the 
right  of  a  natural  guardian  to  receipt  for  shares  due  orphan 
children.  In  other  words,  he  discredits  the  receipt  of  the  head 
of  a  family,  who  is  a  minor,  for  his  own  money,  but  allows, 
without  question,  the  receipt  of  A  for  money,  the  individual 
property  of  B,  C,  and  D. 

But  is  the  Auditor  correct  in  his  interpretation  of  the  stat- 
utes quoted  t  The  laws,  in  substance,  provide  that  the  Indians 
to  whom  allotments  have  been  made  shall  have  the  benefit  of 
and  be  subject  to  the  laws  of  the  State  in  which  they  reside. 
The  concluding  portion  of  section  6,  act  of  February  8,  1887 
(24  Stat., 390),  reads:  ^^ Without  in  any  manner  impairing  or 
otherwise  affecting  the  right  of  any  such  Indian  to  tribal  or  other 
property.^ 

Was  it  the  intention  of  Congress  in  enacting  these  laws  to 
completely  emancipate  said  Indians  firom  the  jurisdiction  of 
the  Cnited  States  through  the  Department  of  the  Interior,  and 
in  every  sense  to  subject  their  tribal  or  communal  property  to 
the  ordinary  incidents  of  property  of  white  citizens  under  the 
general  lawst  If  this  was  the  intent,  then  the  Auditor  is  cor- 
rect, so  far  as  he  has  gone.  If,  however,  the  Indians  are  still 
for  some  purposes  wards  of  the  Government,  and  if  their  com- 
munal property  is  still  to  be  regarded  as  subject  to  the  control 
of  the  officers  of  the  Government  whose  duty  it  has  been  made 
by  law  to  manage  Indian  affairs,  and  ^'all  matters  arising  out 
of  Indian  relations,"  then  the  regulations  of  the  Indian  Office^ 
approved,  as  they  have  been,  by  the  Secretary  of  the  Interior, 
must  govern  the  distribution  of  annuities  as  heretofore. 

The  Attorney-General,  in  his  opinion  of  January  26, 1889  (19 
Opin.  A.  G.,  232),  in  commenting  on  the  status  of  the  Indians 
under  the  acts  referred  to,  says: 

**  In  this  contemplated  new  mode  of  life  the  guardianship 
which  heretofore  has  been  exercised  over  the  tribe  is  to  be 
transferred  to  the  individual  allottees  provided  for  in  this  act. 
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The  separate  manhood  of  each  Indian  is  to  be  recognized,  bat 
still  subject  for  the  time  to  the  care  and  supervision  of  the 
Government  as  trustee  or  guardian." 

In  the  opinion  of  March  12, 1890  (19  Opin.  A.  G.,  511).  the 
Attorney-General  says: 

"As  will  be  seen  by  that  opinion  [referring  to  19  Opin.  A.  G., 
161,  one  of  Acting  Attorney-General  Jenks],  the  conclusions 
there  reached  rest  largely  upon  the  proposition  that  notwith- 
standing the  Indians,  by  taking  separate  allotments,  have  made 
a  first  and  a  long  step  toward  civilization  and  iadepeudent 
citizenship,  yet  they  are  still  in  a  state  of  pupilage  and  under 
the  guardianship  of  the  General  Government.  Ux)on  the  same 
ground,  I  am  clear  that  it  has  not  been  the  intention  of  Oon- 
gress,  in  any  legislation  so  far,  to  put  these  Indians  *  *  * 
entirely  upon  their  own  resources,  or  to  withdraw  the  Govern- 
ment's guardianship,  supervision,  and  protection." 

In  the  case  of  United  States  v.  Holliday  (3  Wall.,  407)  the 
Supreme  Court  held  that  the  laws  of  the  United  States  pro- 
hibiting the  sale  of  liquors  to  Indians  applied  to  them,  not- 
withstanding rights  as  citizens  and  electors  had  been  granted 
them  by  the  State  of  Michigan. 

In  the  case  of  EelU  et  al.  v.  Ross  (64  Fed.  Rep.,  417)  the 
United  States  circuit  court  of  appeals,  ninth  circuit,  held 
that: 

"The  act  of  1887,  which  confers  citizenship,  clearly  does  not 
emancipate  the  Indians  from  all  control  or  abolish  the  reser- 
vation. Section  3  [act  February  28, 1891, 26  Stat.,  796]  provides 
for  leasing  laud  under  certain  contingencies,  under  the  regu- 
lations of  the  Secretary  of  the  Interior,  and  the  proviso  of  the 
section  contemplates  agents  in  charge  of  the  reservations. 
Besides,  the  practice  of  the  Department  has  been  and  is  to 
maintain  them,  and  this  practice  is  respectable  evidence  of  a 
correct  interpretation  of  the  statute  by  officers  who  may  have 
suggested  the  policy  and  written  the  provisions  of  the  statute. 
(Railroad  v.  Whitney,  132  U.  S.,  357-^66;  Sturrv.  Beck^  133 
U.S.,  548.)  That  the  abolition  *  •  •  of  the  guardianship  of 
the  Indians  is  the  ultimate  hope  of  the  policy  there  can  be  no 
doubt;  but  it  will  not  be  soonest  realized  by  attributing  fanci- 
ftd  qualities  to  the  Indians,  or  by  supposing  that  their  natures 
can  be  changed  by  legislative  enactments." 

In  the  case  of  BecJc  v.  Flour^noy^  etc.y  Co.  (65  Fed,  Eep.,  30) 
the  circuit  court  of  appeals,  eighth  circuit,  has  followed  the 
same  line  of  argument  in  holding  that  Indians  might  be 
invested  with  citizenship  without  divesting  the  United  States 
from  all  jurisdiction  and  control  over  them. 
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The  decision  of  the  Auditor  is  primarily  directed  against  the 
distribution  of  annuities  to  '^  heads  of  families  "  except  where 
those  persons  are  adults  under  the  laws  of  Nebraska.  Section 
154  of  the  regulations  mentioned  makes  no  such  distinction, 
but  provides  for  making  payment  to  *'  heads  of  families^  with- 
out qualification  as  to  age.  The  regulations  in  this  respect 
are  simply  a  recognition  of  the  laws  and  usages  of  the  tribes. 
This  practice  of  recognizing  the  usages  of  the  tribes  has  the 
sanction  of  the  Attorney-General  in  his  opinion  of  February 
9, 1894  (20  Opin.  A.  G.,  712),  wherein  he  said: 

"Whether  the  common -law  rule  that  the  offspring  of  free 
persons  follow  the  condition  of  the  father  prevails  in  determin- 
ing the  status  of  the  children  born  to  a  white  man,  a  citizen 
of  the  United  States,  and  an  Indian  woman,  his  wiife,  ♦  •  • 
is  a  question  to  be  determined,  in  my  opinion,  not  by  the  com- 
mon law,  but  by  the  laws  and  tuta^es  of  the  tribe.^ 

Some  of  the  laws  of  the  United  States  seem  to  have  been 
framed  in  recognition  of  this  principle.  The  act  of  March  3, 
1875  (18  Stat.,  420),  provides: 

"That  any  Indian  bom  in  the  United  States  and  the  head 
of  a  family,  or  who  has  arrived  at  the  age  of  twenty-one, 
•  ♦  *  shall  •  *  *  be  entitled  [to  make  a  homestead 
entry]''    •    ♦    ♦ 

It  will  be  noticed  that  in  describing  the  Indians  who  may 
make  entries,  the  disjunctive  word  or  is  used,  thus  making  the 
two  classes,  viz :  Those  who  are  heads  of  families  (without  qual- 
ification as  to  age),  and  others  who  are  21  years  of  age.  This  is 
in  accordance  with  the  laws  disposing  of  the  public  lands  gener- 
ally, and  the  same  classification  may  be  found  in  section  5,  act 
of  August  7, 1882  (22  Stat.,  342),  and  section  1,  act  of  February 
8,  1887  (24  Stat.,  388),  where  heads  of  families  have  been 
recognized  without  regard  to  age. 

In  Ex  parte  Coombs  (127  Mass.,  278)  the  supreme  court  of 
Massachusetts  held  that  the  guardianship  of  Indians  by  the 
legislature  might  be  continued  after  they  had  been  invests 
with  citizenship. 

The  paymeiit  of  annuities  usually  arises  out  of  treaties  and 
agreements  made  with  the  Indians,  by  which  the  United  States 
have  been  empowered,  and  have  undertaken  to  exercise,  cer- 
tain discretion  in  the  use  of  the  funds.  That  discretion  can 
properly  be  exercised  only  by  retaining  a  sovereign  power  over 
the  matter.  An  intention  on  the  part  of  the  Government  to 
abandon  the  relations  heretofore  existing  between  it  and  the 
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Indians  should  not  be  assumed  without  the  most  cogent  rea- 
sons, and  such  an  intention  has  been  strongly  negatived  by 
much  of  the  legislation  enacted  since  the  dates  of  the  acts 
under  consideration.  This  legislation  is  based  on  the  assump- 
tion of  the  continuance  of  the  time- honored  and  acknowledged 
relations  existing  between  the  Government  and  the  Indians. 

In  my  view  of  this  matter,  there  is  no  necessary  relation 
between  the  rights  of  the  Indian  as  a  citizen  and  the  right  of 
the  United  States  to  impose  such  restrictions  as  it  sees  fit  in 
the  distribution  of  the  annuities,  paid  in  accordance  with  a 
treaty.    As  the  Commissioner  of  Indian  Affairs  forcibly  says: 

^^  There  is  no  change  or  modification  in  the  status  of  the 
funds  of  an  Indian  tribe  to  the  members  of  which  allotments 
in  severalty  have  been  given.  They  remain  in  the  hands  of 
the  Government  in  trust  for  the  tribe  and  are  subject  to  the 
same  incidents  and  control  to  which  funds  of  a  tribe  where  no 
allotments  have  been  given  are  subject.  Therefore  the  distri- 
bution of  the  various  funds  of  the  Omahas  is  subject  to  the 
regulations  of  the  Indian  Office  relating  to  such  matters. 

"If  the  allotment  of  lands  in  severalty  is  held  by  the  Treas- 
ury to  operate  as  a  total  extinction  of  the  tribe  for  all  purposes 
whatsoever,  then  it  must  be  held  that  payments  to  children  of 
allottees  born  since  the  making  of  allotments,  and  consequently 
since  their  parents  have  been  made  citizens  of  the  United 
States,  except  such  as  have  been  made  to  them  under  the  rule 
of  representation,  were  contrary  to  law.  The  only  theory  upon 
which  children  of  Indian  allottees,  born  since  their  parents 
became  citizens  by  taking  allotments  in  severalty,  can  be  held 
to  be  entitled  to  participate  in  the  distribution  of  funds,  is  that 
by  their  birth  they  acquire  certain  righrts  as  members  of  a 
tribe  to  tribal  property, 

"If  Indian  funds  held  in  trust  by  the  Government  for  the 
benefi€  of  a  tribe  of  Indians  ai*e  not  to  be  governed  in  their 
distribution  by  the  regulations  of  the  Indian  OfiQce,  after  the 
members  of  the  tribe  have  become  citizens  under  the  allotment 
laws,  then  the  allotment  schedules  must  be  taken  as  forming 
the  basis  upon  which  all  per  capita  distributions  of  the  funds 
of  that  tribe  are  to  be  made  thereafter.  No  one  whose  name 
does  not  appear  on  the  allotment  schedule  would  be  entitled 
to  participate  in  fhe  benefits  arising  from  the  property  of  the 
tribe  of  his  ancestors,  except  such  as  may  come  to  him  under 
the  ordinary  rules  of  descenjt. 

"I  am  sure  that  it  would  not  be  seriously  contemplated  that 
Congress  has,  by  any  act  heretofore  passed  providing  for  the 
making  of  sJlotments  to  Indians  and  their  admission  to  citizen- 
ship, intended  thereby  to  deprive  the  descendants  of  the  allot- 
tees of  any  benefits  arising  fh)m  tribal  funds  which  remain  in  the 
possession  of  the  Government,  even  as  the  allotment  of  land 
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as  Gommaual  property.  Sacb,  liowevery  would  be  the  effect  of 
the  Auditor's  deciBion  if  pursued  to  its  logical  conclusion.  No 
such  interpretation  has  been  given  the  aUotment  laws  by  this 
Department,  which  is  charged  with  their  execution,  and  the 
Supreme  Court  in  several  cases  has  announced  and  reiterated 
the  principle  that  ^the  construction  given  to  a  statute  by  those 
charged  with  the  duty  of  executing  it  is  always  entitled  to  the 
most  respectful  consideration,  and  ought  not  to  be  overruled 
without  cogent  reasons.'  ( United  States  v.  Moore^  95  U.  S.,  76(^ 
763;  Railroad  Co.  v.  Whitney ^  132  U.  S.,  366;  Sturr  v.  Beck^ 
133  U.  S.,  648.) 

^^This  Department  has  observed  that  in  all  its  acts  admit- 
ting Indians  to  citizenship  Congress  has  taken  great  care  to 
preserve  their  rights  in  such  tribal  property  as  retains  its 
communal  character  after  the  allotment  of  landv,  in  severalty 
to  the  members  of  the  tribe.'^ 

This  view  is  not  inconsistent  with  the  acts  of  1882  and  1887, 
to  which  full  force  and  effect  can  be  given  without  trenching 
upon  the  power  of  the  United  States  to  protect  and  control 
certain  property  interests  of  the  Indians,  aud  to  carry  out  obli- 
gations assumed  by  tre.ities  with  them.  The  opinions  of  the 
Attorneys-General  and  the  decisions  of  courts  heretofore  cited 
support  this  position.  The  act  approved  August  7,  1882,  is 
virtually  an  agreement  between  the  Omaha  Indians  and  the 
United  States,  aud  puts  such  agreement  in  legislative  form. 
Section  3  provides  the  manner  of  disposing  of  their  income, 
which  is  the  interest  due  annually  on  the  amount  of  money 
placed  in  the  Treasury  to  their  credit  from  the  sale  of  certain 
oif  their  lands.  Because  this  act  makes  these  Indians  subject 
to  the  laws  of  Nebraska,  both  civil  and  criminal,  and  citizens 
of  the  United  States,  it  by  no  means  follows  that  the  fund 
which  the  United  States  has  agreed  to  retain  and  pay  the 
interest  annually  thereon  to  the  Indians  comes  under  the  con- 
trol of  State  legislation,  for  under  the  agreement  between  the 
Indians  aud  the  United  States  the  same  is  to  be  ^^ expended 
for  the  benefit  of  said  Indians,  under  the  direction  of  the  Sec- 
retary of  the  Interior." 

Section  465,  Revised  Statutes,  empowers  the  President  to 
prescribe  such  regulations  as  he  may  think  fit  for  carrying  into 
effect  the  various  provisions  of  any  act  relating  to  Indian  afitairs. 
Section  154,  Regulations  of  the  Indian  Office,  1894,  has  been 
approved  by  the  Secretary  of  the  Interior,  acting  for  the  Presi- 
dent. The  question  of  a  modification  of  the  regulation  to  meet 
the  changing  condition  of  the  Indians  is  a  matter  for  the  proper 
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officers  to  decide.  This  Department  has  no  authority  to  impose 
restrictions  which  may  operate  as  a  practical  denial  of  rights 
guaranteed  to  the  Indians,  by  entailing  an  expense  for  their 
assertion  far  oat  of  prox)ortion  to  the  amounts  due  those  people. 
Accordingly,  the  decision  of  the  Auditor  is  not  approved, 
and  receipts  taken  for  payments  made  in  accordance  with  the 
existing  regulations  governing  payments  of  annuities  to  said 
Indians  will  be  accepted  as  a  sufficient  acquittance  of  the 
United  States. 

Edw.  a.  Bowers, 
Assistant  Comptroller. 


OONTINGBNT   EXPENSES,    COAST   AND   GEODETIC 

SURVEY. 

There  being  provided  for  the  Coast  Survey  an  appropriation  for  "miBcel- 
laneons  expenses,  contingencies  of  aU  kinds/'  it  is  available  for  the 
purchase  of  articles  mentioned  in  the  Treasury  Department  contin- 
gent appropriations,  notwithstanding  the  latter  is  made  to  include 
"all  buildings  under  control  of  the  Treasury  in  Washington/' such 
provision  for  the  Coast  Survey  being  to  that  extent  a  specific  exception 
of  that  Bureau  from  the  limitation  contained  in  the  Treasury  Depart- 
ment appropriation. 

Tbbasubt  Depastment, 
Office  of  Comptboller  of  the  Tbeasubt, 

December  20^  1895. 
Sib:  I  am  in  receipt  of  yoar  letter  of  the  13tb  instant, 
inclosing  for  my  decision  several  vouchers  approved  for  pay- 
ment from  the  appropriation  <^  Greneral  expenses,  Coast  and 
Geodetic  Survey,  1896."  That  appropriation,  as  found  in  the 
act  of  March  2, 1895  (28  Stat.,  923),  is  as  follows: 

<* Office  Expenses:  For  the  purchase  of  new  instruments,  for 
materials  and  supplies  required  in  the  instrument  shop,  car- 
penter shop,  and  drawing  division,  and  for  books,  maps,  charts, 
and  subscriptions,  eight  thousand  dollars. 

"For  copper  plates,  chart  paper,  printer's  ink,  copper,  zinc, 
and  chemicals  for  electrotyping  and  photographing,  engraving, 
printing,  photographing,  and  electrotyping  supplies;  for  extra 
engraving  and  drawing;  and  for  photolithograpbing  charts 
and  printing  firom  stone  and  copi)er  for  immediate  use,  eighteen 
thonaand  dollars. 

<^  For  stationery  for  the  office  and  field  parties,  transportation 
of  instraments  and  supplies,  wheu  not  charged  to  party  ex- 
penses, office  wagon  and  horses,  fuel,  gas,  telegrams,  ice,  and 
washing,  six  thousand  dollars. 
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^^For  miscellaneoas  expenses^  contingencies  of  all  kinds, 
office  furniture,  repairs,  and  extra  labor,  and  for  traveling 
expenses  of  assistants  and  others  employed  in  the  office  sent 
on  special  duty  in  the  service  of  the  office,  fonr  thousand  five 
hundred  dollars." 

The  bill  for  locks,  if  the  same  are  a  part  of  the  material  or 
supplies  provided  for  in  the  first  paragraph,  is  properly  payable 
from  the  appropriation  therein. 

The  second  bill,  being  for  belting,  is  payable  tvom  paragraph 
2,  under  the  provision  therein  for  ^'printing  supplies." 

The  bill  for  horseshoeing  is  payable  from  paragraph  3,  under 
the  provision  therein  for  ^^  wagon  and  horses." 

The  fourth  bill  is  for  5  dozen  glass  tumblers,  and  is  approved 
for  payment  from  paragraph  4.  It  may  be  paid  from  that 
appropriation  under  the  provision  for  ^^miscellaneous  expenses, 
contingencies  of  all  kinds." 

The  appropriation  for  the  contingent  expen  ses  of  the  Treasury 
Department,  found  in  the  act  of  March  2, 1895  (28  Stat.,  781), 
includes  '^all  buildings  under  control  of  the  Treasury  in  Wash- 
ington." In  view  of  the  fact  that  said  last-named  appropriation 
contains  provision  for  the  parchaseof  tumblers,  you  ask  whether 
the  contingent  appropriation  for  the  Coast  and  Geodetic  Survey 
can  be  used  for  the  same  purpose.  Notwithstanding  the  lan- 
guage extending  the  Treasury  Department  appropriation  to 
all  buildings  under  control  of  the  Treasury  in  Washington,  I 
am  clearly  of  the  opinion  that  the  Coast  Survey  appropriation 
for  ^<  miscellaneous  exx>en8es,  contingencies  of  all  kinds,"  is  a 
specific  exception  of  that  Bureau  from  the  general  law  and  a 
provision  for  its  contingent  expenses  independent  of  the  gen- 
eral Treasury  Department  contingent  appropriations.  This 
seems  to  be  required  not  only  by  the  language  just  quoted,  but 
by  that  of  the  whole  clause  relating  to  '^office  expenses"  of 
the  Survey,  which  specifically  provides  for  most  of  the  items. 
sx)ecified  in  the  appropriations  for  the  contingent  exjieiises  of 
the  Treasury  Department  and  "for  miscellaneous  expenses, 
contingencies  of  all  kinds,"  etc 

Respectfully,  yours,  E.  B.  Bowlbb, 

Comptroller. 

Mr.  R.  J.  Gbipfin, 

Disbursing  Agentj  Coast  and  Oeodetio  Survey. 
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IN  EE  APPEAL  OF  W.  B.  HUMPHREY,  UNITED 
STATES  COMMISSIONER,  NORTHERN  DISTRICT 
OF  ILLINOIS. 

A  commissioner  is  entitled  to  fees  for  drawing  affidavits  of  persons  offering 
themselves  aa  sureties  on  bail  bonds. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasutby, 

December  21^  1895. 
Mr.  W.  E.  Humphrey,  a  United  States  commissioner  for  the 
northern  district  of  Illinois,  appeals  from  the  settlement  hy 
the  Auditor  for  the  State  and  other  Departments  of  his  account 
for  the  quarter  eiidinf^  March  31,  1895. 

Among  the  disallowances  made  by  the  Auditor  was  the 
following: 

<^ Drawing  justification  of  sureties;  jurat  and  oath  being 
sufficient." 

In  answer  to  this  the  commissioner  says: 

*'I  do  not  see  how  there  could  be  an  oath  or  jurat  if  the 
justification  or  schedule  of  surety  were  not  drawn." 

It  is  clear  that  there  might  be  an  oath  to  an  oral  statement 
made  by  the  person  offering  himself  as  surety,  but  it  is  not  seen 
how  a  jurat — ^a  certificate  that  the  statements  in  the  writing  to 
which  it  is  attached  were  made  under  oath— oould  be  made 
unless  there  were  in  fact  a  written  statement  to  which  the  jurat 
could  be  attached.  Fees  for  making  these  affidavits  of  justi- 
fication of  sureties  were  disallowed  by  the  Court  of  Claims  in 
Stafford  v.  United  States  (25  C.  Cls.  R.,  280),  and  Faucett  v. 
United  States  (26  C.  Cls.  R.,  154),  on  the  ground  that  they  were 
part  of  the  defendant's  case.  The  latter  of  these  two  cases 
was  decided  February  9, 1891.  On  May  11, 1891,  the  Supreme 
Court  held,  in  United  States  v.  Barber  (140  U.  S.,  164),  that 
oaths  of  sureties  and  jurats  to  such  oaths  were  a  proper  charge 
against  the  United  States,  the  folio  fee  for  drawing  affidavits 
of  justification  not  appearing  to  have  been  brought  in  question 
in  that  case.  Mr.  Justice  Brown,  delivering  the  opinion  of  the 
court,  said: 

'^  It  is  usual  and  proper  to  require  that  persons  offering  them- 
selves as  sureties  for  the  appearance  of  the  accused  in  court 
shall  justify  to  their  pecuniary  responsibility,  and  the  expense 
of  their  so  doing  stands  upon  the  same  footing  as  the  recogni- 
zance itself." 
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He  then  proceeded  to  show  why  the  expense  of  such  services 
shoald  be  paid  by  the  United  States.  In  addition  to  the  rea- 
sons given  by  him  the  provisions  of  section  1014,  Revised 
Statutes,  would  seem  specifically  to  cover  the  matter,  for  that 
section  provides  that — 

<<  For  any  crime  or  oflfense  against  the  United  States  the  of- 
fender may,  *  *  •  a«  the  expense  of  the  United  States^  be 
arrested  and  imprisoned  or  bailed."    •     •     * 

The  folio  fees  for  drawing  affidavits  of  sureties  were  specific- 
ally allowed  in  Clough  v.  United  States  (47  Fed.  Rep.,  791),  modi- 
fied by  the  circuit  court  of  appeals  in  55  Fed.  Eep.,  373,  this 
item  having  been  allowed  to  stand,  however,  and  also  in  Clough 
V.  United  States  (55  Fed.  Bep.,  921),  all  of  these  decisions  bas- 
ing the  allowance  upon  the  authority  of  United  Stai^  v.  Barber 
(140  U.  S.,  164).  In  my  opinion  this  was  justified  by  the  lan- 
guage of  Mr.  Justice  Brown,  above  quoted,  which  applies  to 
all  cases,  whether  justifications  of  sureties  are  required  by 
the  laws  of  the  State  or  by  a  rule  of  court.  The  item  will 
therefore  be  allowed. 

B.   B.   BOWLBB, 

Comptroller. 

m  BE  APPEAL  OF  J.  E.  OBONAN,  UNITED  STATES 
MABSHAL  FOB  THE  DISTBIOT  OF  NOBTH  DA- 
KOTA. 

As  a  marshal  is  not  entitled  to  mileage  under  section  829  for  travel  from 
the  place  where  court  is  held  to  his  home  he  is  not  entitled  to  mileage 
for  so  much  of  the  travel  made  by  him  in  going  from  one  point  where 
court  is  held  to  attend  a  session  of  court  at  another  point  as  he  would 
have  made  in  returning  to  his  home. 

Treasuby  Department, 
Office  of  Oomptboller  op  the  Treastjby, 

December  26^  1895. 
Mr.  J.  E.  Cronan,  United  States  marshal  for  the  district  of 
North  Dakota,  appeals  from  the  settlement  by  the  Auditor  for 
the  State  and  other  Departments  of  his  account  for  the  six 
months  ending  December  31, 1895.  Certain  disallowances  for 
travel  to  attend  court  were  made  by  the  Auditor  under  the 
following  circumstances:  The  marshal's  home  was  at  Grafton, 
and  he  traveled  to  attend  court  at  Fargo,  for  which  he  was 
allowed  10  cents  a  mile  under  paragraph  24  of  section  829, 
Revised  Statutes,  ''for  traveling  from  his  residence  to  the 
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place  of  holding  court  to  attend  a  term  thereof,  ten  cents  a 
mile  for  going  only.'^  On  .luly  2  the  court  adjourned  at  Fargo 
to  meet  the  next  day  at  Devil's  Lake.  The  marshal  traveled 
from  Fargo  through  Grand  Forks  to  Devil's  Lake  to  attend 
the  session  of  the  court  at  the  latter  point,  and  claimed  mile- 
age at  10  cents  a  mile  under  the  above-quoted  clause  of  section 
324.  The  Auditor  disallowed  the  mileage  claimed  for  the 
travel  between  Fargo  and  Grand  Forks  as  being  travel  made 
in  the  direction  of  his  home  for  which  he  could  not  be  compen- 
sated under  section  829,  because  that  section  provides  mileage 
to  a  marshal  <<for  going  only"  to  attend  court.  The  mileage 
for  the  travel  from  Grand  Forks  to  Devil's  Lake  was  allowed 
because  such  travel  was  made  in  a  direction  away  from  his 
home  while  going  to  attend  court.  Upon  the  adjournment  of 
the  court  at  Devil's  Lake  it  met  the  next  day  at  Fargo,  and 
the  marshal  claimed  the  mileage  from  Devil's  Lake  to  Fargo 
through  Grand  Forks.  The  Auditor  disallowed  the  mileage 
between  Devil's  Lake  and  Grand  Forks  and  allowed  the  mile- 
age from  Grand  Forks  to  Fargo  for  the  same  reasons  stated 
above  for  making  trip  in  contrary  direction. 

As  section  829  provides  for  the  payment  of  mileage  to  a  mar- 
shal "for  going  only"  to  attend  court  he  can  not  receive  mileage 
for  returning  from  the  court  to  his  home,  which  sections  824 
-and  828  allow  to  district  attorneys  and  clerks,  respectively.  It 
seems  entirely  clear  that  if  when  the  court  adjourned  at  Fargo 
it  was  to  have  met  the  next  day  at  Grafton,  the  place  of  the 
marshal's  residence,  he  could  not  have  received  payment  of 
mileage  for  that  trip,  for  that  would  not  have  been  travel  from 
his  home  to  attend  a  term  of  court.  For  like  reason  it  would 
4seem  also  clear  that  if  after  the  adjournment  of  the  court  at 
Fargo  the  court  was  to  have  met  at  Grand  Forks,  a  point  about 
two- thirds  of  the  way  fr*om  Fargo  to  Grafton,  where  the  marshal 
Te8ided,  he  could  not  have  received  mileage  for  that  travel,  for 
that  would  not  have  been  travel  from  his  home  to  attend  court 
any  more  than  would  have  been  the  travel  from  Fargo,  the 
entire  distance,  to  Grafton,  his  home.  For  like  reason  it  would 
also  seem  that  under  the  circumstances  which  occurred,  to  wit, 
an  adjournment  of  the  court  at  Fargo  to  meet  the  next  day  at 
Devil's  Lake,  requiring  travel  from  Fargo  to  Grand  Forks  in 
order  to  reach  Devil's  Lake,  the  travel  from  Fargo  to  Grand 
Forks  was  not  travel  in  going  from  his  home  to  attend  court, 
and  therefore  that  the  action  of  the  Auditor  in  disallowing  the 
1126S— VOL  2 ^21 
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same  was  right.  Had  the  marshal  in  fact  returned  to  his  home 
at  Grafton  after  the  adjournment  of  the  court  at  Fargo  and 
then  proceeded  &om  his  home  to  Devil's  Lake,  he  would  not 
have  received  any  mileage  for  the  trip  ^m  Fargo  to  Grafton, 
including  that  portion  of  the  trip  between  Fargo  and  Grand 
Forks,  but  he  would  have  received  mileage  for  the  travel  from 
his  home  at  Grafton  through  Grand  Forks  to  Devil's  Lake. 
On  the  settlement  made  by  the  Auditor  he  has  received  all  the 
mileage  that  could  have  been  allowed  to  him  if  he  had  in  fiMst 
returned  to  his  home,  except  the  mileage  in  going  from  Grafton 
to  Grand  Forks,  and  this  mileage  he  can  not  receive,  because 
under  the  provisions  of  section  7  of  the  act  of  February  22, 1875 
(18  Stat.,  333),  he  is  not  authorized  to  receive  mileage  for  any 
travel  "  not  acfuaWy  and  necessarily  performed." 

It  appears,  however,  that  in  the  settlement  by  the  Auditor 
Mr.  Cronan  was  allowed  20  cents  a  mile  for  all  the  travel  for 
which  he  was  allowed  mileage,  on  the  theory  that  mileage  was 
a  fee  which  was  doubled  by  the  provisions  of  the  act  of  July 
31,  1894  (28  Stat.,  204).  For  the  reasons  given  in  the  opinion 
of  June  17, 1896,  In  re  account  of  J.  E.  Cronan  (1  Gomp.  Dec., 
535),  this  was  erroneous,  and  he  should  only  have  been  allowed 
10  cents  a  mile.  In  the  settlement  of  his  account  on  this  revis- 
ion he  will  be  recharged  with  the  additional  10  cents  wrong- 
fully allowed  to  him  by  the  Auditor. 

K.  B.  BowL£R, 

Comptroller. 

IN  RE  APPEAL  OF  THOMAS  F.  WILSON,  LATE 
UNITED  STATES  ATTORNEY  FOR  THE  DISTRICT 
OF  ARIZONA. 

A  district  attorney  is  not  entitled  to  docket  fees  under  elaose  3  of  section 
824,  Revised  Statutes,  in  cases  where  the  grand  Jury  failed  to  retnra 
an  indictment ;  or  to  docket  fees  under  clanse  1,  of  secticHi  824,  Re- 
vised Statutes,  in  cases  where  the  jnry  failed  to  agree. 

Treasury  Department, 
Office  of  Comptroller  of  thr  Treasury, 

December  28j  1895. 
Mr.  Thomas  F.  Wilson,  late  United  States  attornej  for  the 
district  of  Arizona,  appeals  from  the  settlement  by  the  Ajiditor 
for  the  State  and  other  Departments  of  certain  sapplementary 
accoants  for  various  periods  from  April  1, 1891,  to  March  31, 
1893,  in  which  two  classes  of  disallowances  were  made. 
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1.  Docket  fees  in  cases  where  the  grand  jury  failed  to  return 
an  indictment.  The  action  of  the  Auditor  was  founded  on 
the  case  of  United  States  v.  Van  Duzee  (140  U.  8.,  169,  par.  5, 
173),  where  it  was  held  that  a  clerk  of  the  court  was  not  enti- 
tled to  fees  for  docketing,  indexing,  and  taxing  costs  in  nine 
cases  sent  up  from  the  commissioner's  office,  in  which  the  de- 
fendant was  bound  over  to  appear  to  answer  an  indictment 
by  the  grand  jury,  but  where  the  grand  jury  ignored  the  bills 
and  no  indictment  was  filed.  It  is  claimed  that  this  decision, 
not  being  u|)oii  the  fees  which  a  district  attorney  is  entitled  to 
receive  but  upon  the  fees  of  the  clerk  of  the  court,  has  no 
application  to  the  question  now  under  consideration,  and  reli- 
ance is  placed  upon  the  case  of  Stanton  v.  United  States  (37  Fed. 
Rep.,  252).  The  fee  claimed  is  that  provided  for  in  clause  3  of 
sectiou  824  of  theBevised  Statutes,  ^<in  cases  at  law  when  the 
cause  is  discontinued,  $5.''  This  fee  was  allowed  in  Stanton  y. 
United  States,  supra.  Judge  Shipman  saying: 

<^  The  charge  in  item  c  [discontinuances]  is  properly  made.  In 
four  cases  before  commissioners  the  accused  were  bound  over  to 
the  district  court,  the  commissioner's  record  with  the  bail  bonds 
were  sent  to  the  court,  and  were  docketed.  The  cases  were  then 
discontinued,  -and  the  discontinuance  fees  were  not  regarded 
by  the  accounting  officer  as  payable,  because  no  information 
had  been  fled.  When  the  commissionier's  record  has  been 
returned  to  and  docketed  in  the  district  court,  the  case  is  in 
that  court,  and  remains  there  until  it  is  disposed  of  by  affirma- 
tive action.  The  accused  then  appears,  and  can  ask  for  a 
reduction  of  the  bond;  or  the  bail  bond  can  be  called  or  for- 
feited. This  is  in  accordance  with  the  uniform  usage  of  the 
district  court  in  this  district,  and  is  in  harmony  with  the  usage 
of  the  State  courts  of  this  State." 

That  case,  upon  the  recommendation  of  the  then  First  Comp- 
troller, who  was  not  satisfied  with  the  decision,  was  appealed, 
but  no  decision  has  been  finally  rendered  on  the  appeal  and 
the  case  is  still  pending.  It  will  be  noticed  that  Judge  Ship- 
man  founds  the  right  to  this  fee  upon  the  fact  that  the  com- 
missioner's record  had  been  returned  to  and  docketed  in  the 
district  court,  and  that  therefore  there  was  a  case  in  that  court 
which  would  remain  there  until  disposed  of  by  affirmative 
action. 

In  United  States  v   Van  Duzee,  supra,  Mr.  Justice  Brown 

said: 

"  The  real  question  is,  whether  papers  so  sent  up  and  filed 
can  be  said  to  constitute  of  themselves  a  *•  cause '  which  should 
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be  docketed.  While  it  is  trae  that  a  criminal  cause  is  begun 
in  the  commissioner's  office  by  the  filing  of  a  complaint  and  the 
Issuing  of  a  warrant,  it  is  equally  true  that  there  is  no  ^  cause' 
in  the  district  or  circuit  court,  within  the  meaning  of  the  law, 
until  an  indictment  or  information  is  filed.  Copies  of  the  proc- 
ess before  the  commissioner  are  required  by  section  1014  to 
be  returned  as  speedily  as  may  be  into  the  clerk's  office  of  the 
court,  together  with  the  recognizances  of  the  witnesses,  etc. 
The  filing  of  such  transcript,  however,  is  not  the  institution  of 
a  suit.  The  object  of  the  provision  seems  to  be  to  inform  the 
district  attorney  of  the  fact  that  the  defendant  has  been  held 
to  bail  or  committed  to  await  the  acti(m  of  the  grand  jury — a 
proceeding  which  may  be  very  necessary  where  the  commis- 
sioner resides  at  a  distance,  and  to  enable  him  to  prepare  an 
indictment.  For  filing  such  papers  we  have  held  the  clerk  to 
be  entitled  to  a  fee,  but  it  is  not  usual  or  prox>er  to  docket 
cases  as  such  until  the  grand  jury  or  district  attorney  has  taken 
affirmative  action  in  regard  to  them  "  (p.  174). 

If  a  clerk  is  not  entitled  to  receive  the  fees  for  docketing  a 
criminal  case  until  an  indictment  has  been  found  by  the  grand 
jury,  because  until  that  time  there  is  no  <<  cause  "  which  should 
be  docketed,  it  seems  difficult  to  see  how  a  district  attorney  is 
entitled  to  fees  for  discontinuing  such  a  ^<  cause,"  for,  as  held 
by  Judge  Shipman  in  Stanton  v.  United  States^  supra — 

^'The  judgment  and  discontinuance  fees  [of  district  attor- 
neys][  in  section  824  refer,  in  my  opinion,  to  fees  for  services  in 
the  circuit  or  district  courts." 

The  decision  in  United  States  v.  Fan  Duzee^  supra^  which  has 
been  followed  in  United  States  v.  Payne  (147  XJ.  8.,  «87)  and 
United  States  v.  MeOandless  (147  XJ.  S.,  692),  while  rendered  in 
a  case  involving  the  fees  of  the  clerk  of  the  court,  in  principle 
covers  the  fees  of  the  district  attorney,  and  the  action  of  the 
Auditor  is  therefore  affirmed. 

2.  Docket  fee  in  cases  where  the  jury  failed  to  agree.  This 
action  was  taken  by  the  Auditor  under  the  authority  of  United 
States  V.  McCandless  (147  XJ.  S.,  692;  par.  3,  p.  694),  wherein  it 
was  held  that  a  clerk  was  not  entitled  to  docket : 


For  making  dockets  and  indexes,  taxing  costs,  and  all  other 
services,  in  a  cause  where  issue  is  joined  and  testimony  given, 
three  dollars. 

In  cases  where  a  trial  was  had  and  the  jury  failed  to  agree, 
and  the  case  was  continued,  as  such  fees  are  not  taxable  until 
the  case  is  finally  disposed  of,  the  difference  in  the  language 
providing  for  the  docket  fee  of  a  clerk  under  the  clause  above 
quoted  and  that  in  section  824  providing  for  the  docket  fee  of 
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h  district  attorney  is  sach  that  the  decision  in  United  States  v. 
MeCandless  does  not  necessarily  apply  to  a  district  attorney. 
Paragraph  1  of  section  824,  providing  a  docket  fee  for  a  district 
attorney  "on  a  trial  before  a  jury,''  is  as  follows: 

"On  a  trial  before  a  jury,  in  civil  or  criminal  caases  or  before 
referees,  or  on  a  final  hearing  in  equity  or  admiralty,  a  docket 
fee  of  twenty  dollars."    •    •    •  ' 

In  Hilhorn  y.  United  States  (27  0.  Cls.  R.,  547)  it  was  held 
that  a  district  attorney  was  entitled  to  the  docket  fee  of  $20 
in  cases  where  the  jury  failed  to  agree.  This  case  was  subse- 
quently referred  to  the  accounting  officers  of  the  Treasury  for 
the  adjustment  of  the  district  attorney's  emolument  accounts 
(see  28  C.  Cls.  E.,  237),  and  has  since  been,  at  the  request  of 
the  then  First  Comptroller,  appealed  to  the  Supreme  Court 
where  it  is  still  pending,  the  accounting  officers  not  having 
been  satisfied  with  the  decision  of  the  Court  of  Claims. 

The  same  fee  was  also  allowed  in  Van  Hoorebeke  v.  United 
States  (46  Fed.  Eep.,  456).  It  appears  that  this  case  was  not 
appealed  and  that  the  judgment  has  been  paid.  It  is,  there- 
fore, claimed  to  be  binding  authority  upon  the  accounting  offi- 
cers. Why  no  appeal  was  taken  can  not  be  asceortained* 
Clause  1  of  section  824  has  been  many  times  considered  by  the 
inferior  Federal  courts  in  cases  between  private  litigants,  and 
there  are  many  conflicting  decisions  upon  the  fees  to  be  taxed 
thereunder. 

In  Strafer  v.  Oarr  (6  Fed.  Eep.,  466)  it  was  held  that  an 
attorney's  docket  fee  of  $20  could  not  be  taxed  in  a  case  which 
had  twice  been  tried  to  a  jury  and  the  jury  had  each  time  dis- 
agreed and  which  was  dismissed  at  a  subsequent  term,  and 
only  the  docket  fee  of  $5  under  clause  3  of  section  824  was 
taxable. 

In  Huntress  v.  Town  of  Epsom  (15  Fed.  Eep.,  732)  and  in 
Cleaver  v.  Traders'^  In''uran4)e  Co.  (40  Fed.  Eep.,  863)  it  was  held 
that  only  one  docket  fee  of  $20  was  taxable  in  a  case  in  which 
two  trials  were  had,  the  jury  disagreeing  on  the  first  and 
the  second  resulting  in  a  verdict  upon  which  judgment  was 
rendered. 

The  contrary  was  held  in  Sehmieder  v.  Barney  (7  Fed.  Eep., 
461),  Williams  v.  Morrison  (32  Fed.  Eep.,  682),  and  some  other 
cases.  It  has  been  frequently  held  that  a  docket  fee  upon  a 
final  hearing  in  equity  or  admiralty  is  only  taxable  once, 
although  there  are  also  decisions  to  the  contrary. 


Digitized  by  VjOOQ  IC 


326  DECISIONS   OF   THE   COMPTROLLER. 

In  Cleaver  v.  Traders^  Itisurance  Co.,  supra^  Judge  Brown 
discassed  the  previous  decisions  and  quoted  approvingly  from 
the  opinion  of  Judge  Deady  in  Fish  \.  Henarie  (32  Fed.  Bep., 
427),  that- 

"Where  a  jury  is  discharged  without  a  verdict,  the  proceed- 
ing is  properly  known  as  a  mistrial;  and  where  a  verdict  is 
set  aside  because  it  ought  not  to  stand,  the  result  is  the  same. 
The  proceeding  has  miscarried,  and  the  consequence  is  not  a 
trial  but  a  mistrial." 

So  far  as  a  careful  inquiry  can  make  a  question  of  this  kind 
certain,  it  appears  to  have  been  the  uniform  practice  of  the 
accounting  officers  not  to  allow  more  than  one  docket  fee  in 
any  case,  and  then  only  upon  the  final  disposition  of  the  case 
and  in  accordance  with  the  manner  in  which  the  case  was  dis- 
posed of.  A  clerk  in  the  office  of  the  Auditor  who  has  been  in 
that  office  since  1853,  when  the  present  fee  bill  for  officers  of 
the  court  was  passed,  and  who  hiis  been  engaged  in  the  exam- 
ination of  the  accounts  of  suc^h  officers  since  that  time,  states 
that  he  has  never  known  a  docket  fee  of  $20  to  be  allowed  in 
a  case  upofi  a  trial  to  a  jury  where  they  failed  to  agree  or  where 
the  verdict  was  set  aside  and  a  new  trial  ordered.  Some  two 
years  ago,  when  First  Comptroller,  I  investigated  the  question 
thoroughly  and  directed  the  prevailing  practice  to  continue. 
After  a  careful  reexamination  of  the  question  on  the  present 
appeal,  and  particularly  in  view  of  the  conflicting  decisions,  I 
see  no  reaoon  why  the  practice  should  be  changed  until  the 
question  is  Anally  determined  by  the  Supreme  Court.  The 
action  of  the  Auditor  is  therefore  affirmed. 

R.  B.  Bowler, 
_  Comptroller. 

EXPENSES    OF    FREE-DELIVERY    SERVICE,    POST 
OFFICE  DEPARTMENT. 

In  expending  the  appropriation  for  * '  free-delivery  service  "  the  Poetmaater- 
Creneral  may,  in  the  exercise  of  his  discretion  in  the  management  of 
the  postal  service,  establish  within  the  limits  of  a  post-office  a  system 
of  free  delivery  of  mall  on  board  of  vessels  and  purchase  or  otherwise 
procure  the  boats  and  other  conveniences  necessary  to  the  proper  per- 
formance of  snch  free-delivery  service. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

December  30^  1895. 
Sir:  I  am  in  receipt  of  yours  of  the  13th  instant,  inclosing 
certain  vouchers  in  the  account  of  John  J.  Enright,  postmaster 
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at  Detroit,  Mich.,  for  the  quarter  ending  September  30,  1895, 
for  which  he  claims  credit  for  payments  classed  as  "free-deliv- 
ery exx)en8e8.''  These  vouchers  are  for  the  hire  of  a  steam 
vessel,  salaries  of  engineers  and  pilots,  purchase  of  rowboats, 
and  for  miscellaneous  expenses  for  maintenance  of  such  vessel, 
repairs,  and  other  matters  incidental  to  the  support  of  what 
is  termed  in  the  account  "Marine  free-delivery  service''  at 
Detroit,  Mich.  You  state  that  as  the  items  are  of  a  character 
dififerent  from  any  which  have  heretofore  appeared  in  any 
accounts  as  payable  from  the  appropriations  for  the  free-deliv- 
ery service  you  have  not  felt  authorized  in  allowing  the  same, 
and  therefore  have  certified  your  decision  to  the  Comptroller 
for  his  approval,  disapproval,  or  modification,  as  required  by 
section  8  of  the  act  of  July  31, 1894  (28  Stat.,  208),  said  decision 
making  an  original  construction  of  a  statute.  In  the  mean- 
time action  on  said  account  has  been  suspended  awaiting  the 
decision  of  the  Comptroller. 

It  appears  that  the  Postmaster-Greneral  has  established  at 
Detroit,  Mich.,  a  substation  of  the  Detroit  post-office,  at  a 
point  on  the  river  front  known  as  '*The  Marine  Station,''  and 
that  in  connection  with  the  establishment  of  said  sub  or  branch 
station  the  Postmaster-General  has  authorized  the  postmaster 
at  Detroit  to  extend  the  free-delivery  system  of  that  post-office 
in  such  a  manner  that  letters  may  be  delivered  by  the  letter 
carriers  of  the  Detroit  post-office  to  vessels  passing  tlirougli 
the  Detroit  River  within  the  limits  of  the  territory  embraced 
in  the  delivery  of  the  Detroit  post-office.  In  order  to  accom 
plish  such  delivery  the  hiring  of  a  steam  launch,  the  employ- 
ment of  pilot  and  engineer,  the  purchase  of  certain  boats,  and 
other  specified  incidental  expenses  connected  with  the  same, 
were  authorized  by  the  Postmaster-General.  It  is  to  the 
expenditures  thus  authorized  that  the  vouchers  now  under 
consideration  relate.  From  the  statements  made  by  the  post- 
master at  Detroit,  in  letters  to  the  Postmaster-Genera! 
rexjuesting  authority  to  establish  this  extension  of  the  free 
delivery  service,  it  appears  that  there  existed  at  Detroit  private 
agencies  for  the  delivery  of  packages,  letters,  newsi)apers,  etc., 
to  passing  vessels;  that  much  mail  matter  was  directed  in  the 
care  of  these  private  agencies,  and  that  for  various  reasons 
much  complaint  had  been  made  to  the  Post-Office  Department 
because  of  failure  to  properly  deliver  letters  by  these  agencies, 
although  it  was  entirely  clear  that  tbe  fault,  if  any  existed, 
was  not  diie  to  deficiencies  in  the  postal  service,  because  after 
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I 
delivery  to  the  agencies  the  duties  of  the  postal  service  had 
been  completed  It  further  appears  that  there  passes  through 
the  Detroit  Channel  during  the  season  of  navigation  on  an 
average  one  vessel  for  every  seven  minutes  of  the  twenty-four 
hours.  It  was  upon  these  representations  of  the  postmaster 
at  Detroit  that  after  due  consideration  the  Postmaster-Qeneral 
ordered  the  extension  of  the  free-delivery  system  in  the  manner 
above  described. 

Section  396,  Revised  Statutes,  provides: 

*^  It  shall  be  the  duty  of  the  Postmaster  General: 
"  First.  To  establish  and  discontinue  post-oflBces. 
"Second.  To  instruct  all  persons  in  the  postal  service  with, 
reference  to  their  duties. 

*  •  «  •  •  •  • 

"Sixth.  To  control,  according  to  law,  and  subject  to  the 
settlement  of  the  Sixth  Auditor,  all  expenses  incident  to 
the  service  of  the  Department.  ' 

•  •••••> 

"Ninth.  To  superintend  generally  the  business  of  the 
Department,  and  execute  all  laws  relative  to  the  postal  service.'^ 

From  the  foregoing  it  will  be  seen  that  large  discretionary 
power  has  been  conferred  upon  the  Postmaster-General  in  reg- 
ulating all  matters  connected  with  the  postal  service.  It  is 
clear,  therefore,  that  the  exercise  of  his  discretion  in  the  mat- 
ter of  the  extension  of  the  free-delivery  system  can  not  be 
reviewed  by  the  accounting  officers  unless  the  same  conflicts 
with  the  statutes  relating  to  that  service,  or  unless  there  is  no 
appropriation  from  which  the  expenses  authorized  by  the  Post- 
master-General may  be  paid.  An  examination  of  the  statutes 
relating  to  the  free-delivery  service  fails  to  show  in  what  man- 
ner that  service  shall  be  conducted,  except  in  regard  to  the 
appointment  and  payment  of  letter  carriers.  The  number  of 
deliveries  and  the  time  when  such  deliveries  shall  be  made  are 
left  entirely  to  the  discretion  of  the  Postmaster-General,  and 
so  also  apparently  is  the  manner  in  which  such  deliveries  shall 
be  made.  Accordingly,  on  certain  carrier  routes  mail  carts 
have  been  furnished  by  the  Department  for  the  carriers. 

I  see  nothing  in  the  laws  relating  to  the  free-delivery  service 
which  would  prohibit  the  Postmaster-General  from  extending 
such  8ervic4*  to  vessels  lying  in  a  harbor  situated  within  the 
territory  covered  by  the  delivery  of  any  free-delivery  post- 
office,  nor  an3^hing  which  would  prevent  him  frt>m  extending 
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such  service  so  as  to  iBclude  deliveries  to  vessels  temiK)rar]ly 
passing  through  the  territory  covered  by  such  a  post-office. 
It  follows,  therefore,  that  if  there  has  been  made  by  Congress 
an  appropriation  in  terms  broad  enough  to  authorize  the  pay- 
ment of  the  expenses  of  such  a  delivery  service  the  postmas- 
ter at  Detroit  may  receive  credit  for  the  vouchers  inclosed  with 
your  letter,  provided  they  are  otherwise  correct. 

In  the  act  making  appropriations  for  the  postal  service,  of 
February  28,  1895,  the  following  appropriation  was  made : 

*'For  free- delivery  service,  including  existing  experimental 
free-delivery  offices,  twelve  million  seven  hundred  and  ninety 
thousand  two  hundred  and  eighty-three  dollars  and  sixtv-four 
cents."    (28  Stat.,  091). 

This  appropriation  is  clearly  broad  enough  to  authorize  the 
payment  of  any  expenses  properly  incurred  "for  free-delivery 
service."  As,  for  the  reasons  above  stated,  the  extension  of 
the  free- delivery  service  at  Detroit,  so  as  to  include  delivery  to 
vessels  in  the  Detroit  River,  was  authorized,  payment  thereof 
may  be  made  from  the  said  appropriation. 

In  regard  to  the  particular  vouchers,  no  decision  can  be  made 
by  the  Comptroller  at  the  present  time,  as  the  account  in  which 
they  are  contained  has  not  yet  been  acted  on  by  the  Auditor, 
the  jurisdiction  of  the  Comptroller  at  present  being  confined  to 
an  approval,  disapproval,  or  modification  of  the  decision  made 
by  the  Auditor  in  regard  to  the  use  of  the  appropriation  for  the 
free-delivery  service  for  the  payment  of  the  expenses  of  the 
extension  of  such  service  in  the  manner  above  described. 
Whether  these  vouchers  are  proper  depends  upon  the  terms 
of  the  contracts  under  which  they  were  made.  Attention, 
however,  is  invited  to  the  fact  that  repairs  to  property  not 
owned  but  rented  by  the  Government  are  unusual,  although  if 
a  proper  ccmtract  were  entered  into  for  the  payment  thereof  it 
is  not  seen  how  such  a  contract  would  be  illegal. 

The  vouchers  are  herewith  returned. 

Ke8i>ectfully9  yours,  R.  B.  Bowleb, 

Oomptroller, 

The  Auditor  for  the  Post-Offigb  Departmbivt. 
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BONDS  OF  STORKKEEPEHS  AXI)  GAUGEIiS,  INTER- 
NAL-REVENUE SERVICE. 

A  person  holding  the  office  of  storekeeper  and  ganger  in  the  revenue  aery- 
ice,  and  under  hond  as  snch  officer,  is  not  entitled  to  compensation 
when  assigned  to  the  separate  duties  of  a  storekeeper  or  a  ganger,  an 
authorized  h.v  section  64  of  the  act  of  August  28,  1894,  until  he  has 
executed  the  hond  therein  required. 

Tbeasuby  Department, 
Office  of  Oomptbolleb  of  the  Tbeasuby, 

December  31j  1895. 

Sib  :  I  am  in  receipt,  by  your  reference,  of  a  letter  from  the 
Commissioner  of  Internal  Revenue,  asking  whether  an  officer 
holding  the  combined  office  of  storekeeper  and  ganger,  and 
who  is  under  bond  as  such,  is  required  to  give  a  new  bond 
before  he  can  legally  discharge  any  of  the  separate  duties  of  a 
ganger  to  which  be  may  be  assigned  under  the  provisions  of 
section  64  of  the  act  which  became  a  law  August  28, 1894  (28 
Stat.,  567),  and  be  paid  for  his  services  under  such  assign- 
ment. 

It  is  well  established  law  that  a  de  facto  officer  is  not  enti- 
tled to  claim  compensation  for  services  rendered  by  him.  It 
is  also  equally  well  established  that  when  an  act  requires  the 
giving  of  a  bond  by  the  appointee  before  entering  upon  the 
duties  of  his  office,  such  bond  is  a  prerequisite  to  a  complete 
investiture  of  the  office,  and  that  the  person  acting  without 
giving  such  bond  is  merely  a  de  facto  officer.  ( United  States  v. 
LeBaron^  19  How.,  73-78;  Dainese  v.  United  States^  15  C.  Cls. 
R.,  64-79;  10  Opin.  A.  G.,  250.  Accounts  of  Lewis  H.  Percival, 
Bowler's  Ist  Comp.  Dec,  282.) 

The  combined  office  of  storekeeper  and  ganger  was  author- 
ized by  the  provisions  of  the  appropriation  act  of  August  15, 
1876  (19  Sti»t.,  152),  as  follows: 

"  That  the  Secretary  of  the  Treasury  may,  upon  the  recom- 
mendation of  the  Commissioner  of  Internal  Revenue,  impose 
the  duties  of  storekeeper  and  ganger  upon  one  officer,  where  the 
amount  of  spirits  produced  at  the  distiller^'  to  which  such  officer 
may  be  assigned  is  not  sufficient,  in  the  judgment  of  the  Com- 
missioner, to  warrant  the  employment  of  two  officers  to  perform 
the  separate  duties  of  storekeeper  and  ganger.  The  Secretary 
of  the  Treasury  may  issue  a  commission  to  such  officer  as  store- 
keeper and  ganger,  but  the  compensation  for  his  services  :is 
storekeeper  and  ganger  shall  be  that  of  storekeeper  only.    And 
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the  said  officer  shall,  before  eDtering  npon  the  discharge  of  such 
duties,  give  a  bond  in  the  penal  sum  of  not  less  than  live  thou- 
sand dollars  for  the  faithful  i>erforniance  of  the  combined  duties 
of  storekeeper  and  ganger." 

Under  that  act  a  storekeeper  and  ganger  could  not  be 
assigned  to  perform  the  duties  of  a  gauger  only,  and  was,  by 
the  terms  of  the  act,  only  authorized  to  be  assigned  to  such 
distilleries  as, 'in  the  judgment  of  the  Commissioner,  would 
not  warrant  the  employment  of  two  officers  to  perform  the 
separate  duties  of  storekeeper  and  gauger. 

Section  04  of  the  act  which  became  a  law  August  28,  1804 
(28  Stat,  567),  is  as  follows: 

"  That  the  officer  holding  the  combined  office  of  storekeeper 
and  gauger,  under  the  provisions  of  the  legislative,  executive, 
and  judicial  appropriation  act,  approved  August  fifteenth, 
eighteen  hundred  and  seventy-six  (Nineteenth  Statutes,  page 
one  hundred  and  fifty-two),  may  be  assigned  by  the  Oommis 
sioner  of  Internal  Revenue  to  perform  the  separate  duties  of  a 
Ktorekeei)er  at  any  distillery,  or  at  any  general  or  special 
bonded  warehouse,  or  to  perform  any  of  the  duties  of  a  gauger 
under  the  internal-revenue  laws.  And  the  said  officer,  before 
entering  upon  the  discharge  of  such  separate  duties,  shall  give 
a  bond  to  be  approved  by  the  Commissioner  of  Internal  Rev- 
enue for  the  faitlifiil  discharge  of  his  duties  in  such  form  and 
for  such  amount  as  the  Commissioner  may  prescribe." 

It  will  be  seen  that  this  section  conferred  more  onerous  and 
responsible  duties  upon  the  person  who  held  the  combined  office 
of  storekeeper  and  gauger,  authorizing  him  to  perform  the  sep- 
arate duties  of  a  storekeeper  at  any  distillery  or  bonded  ware- 
liouse,  or  to  perform  any  of  the  duties  of  a  gauger,  thus 
authorizing  him  to  perform  the  duties  of  a  gauger  at  a  distil- 
lery of  any  size,  no  matter  how  large.  It  was  then  specifically 
]>rovided  that  before  entering  upon  the  discharge  of  such  sepa- 
rate duties  the  person  holding  the  combined  office  of  store 
keeper  and  gauger  should  give  a  bond  in  the  form  prescribed 
by  the  Commissioner  of  Internal  Revenue. 

An  examination  of  the  bond  given  by  a  combined  store- 
keeper an.d  gauger  under  the  act  of  August  15,  1876,  shows 
that  the  condition  thereof  is  that  the  appointee  shall  *^faitb 
fully  discharge  his  duties  as  such  internal-revenue  storekeeper 
and  gauger,"  while  the  condition  of  the  bond  required  of  such 
an  officer  since  he  has  been  authorized  to  perform  the  separate 
duties  of  a  storekeeper  or  a  gauger  is  that  he  "shall  faithfully 
discharge  his  combined  duties  as  such  internal-revenue  store- 
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keeper  and  ganger,  and  also  the  separate  dnties  of  a  store- 
keeper or  ganger  to  which  he  may  be  assigned." 

In  view  of  the  radical  changes  made  by  section  64  of  the 
above-cited  act  in  the  duties  of  a  combined  storekeeper  and 
ganger,  it  is  extremely  doubtful  whether  the  sureties  on  a 
bond  given  in  the  old  form  could  be  held  for  a  default  of  a 
storekeeper  and  ganger  while  assigned  to  perform  the  separate 
duties  of  a  ganger.  It  is  no  doubt  for  this  reason  that  it  is 
required  by  said  section  04  that  a  storekeeper  and  ganger 
before  entering  upon  the  discharge  of  the  separate  duties  of  a 
storekeeper  or  ganger  shall  give  bond  for  the  faithful  discharge 
of  his  duties  in  such  form  as  tlie  Commissioner  may  prescribe. 

For  these  reasons  I  am  of  the  opinion  that  a  combined  store- 
keeper and  ganger,  if  assigned  to  perform  the  separate  duties 
of  a  ganger  without  giving  a  new  bond  in  the  form  now 
re^iuired  by  the  Commissioner  of  Internal  Eevenue  for  such 
officers,  would  be  while  performing  such  separate  duties  at 
most  a  de  facto  ganger,  and  would  not,  therefore,  be  entitled 
to  receive  from  the  Government  compensation  for  the  services 
rendered  by  him. 

Respectfully,  yours,  B.  B.  Bowler, 

OcmpiroUer. 

The  Skcretaby  of  the  Tbeastjrt. 


CLAIM  FOR  VALUE  OF  BOAT  LOST  IN  THE  SURVEY 
OF  THE  COLORADO  RIVER. 

Where  an  officer  hires  a  boat  in  making  preliminary  examinationR  in  con- 
nection with  river  and  harbor  work,  and  the  same  is  lost  in  snch  work, 
without  fault  or  negligence  on  the  part  of  che  officer,  by  an  inevitable 
accident,  it  is  a  case  of  locatio  ret,  and  nnder  the  law  of  bailments  the 
United  States  are  not  liable  for  the  ralne  of  the  property  lost  in  the 
absence  of  a  contract  assuming  snoh  responsibility. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

January  6,  1896. 

Sir:  I  have,  by  your  order,  the  reference  of  the  chief  clerk 

of  the  War  Department  of  the  request  of  Lieut.  Charles  L, 

Potter  ibr  authority  to  pay  for  a  boat  lost  in  making  a  prMim- 

inarv  examination  of  the  Colorado  River  in  accordance  with 
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the  provisions  of  the  ri^er  and  harbor  appropriation  act  of 
August  18, 1894  (28  Stat.,  364),  the  cost  of  the  same  being 
stated  as  "not  to  exceed  $128."  From  the  statement  of  Lieu- 
tenant Potter  it  appears  that  the  boat  was  hired  by  him  for 
descending  the  Colorado  River  in  performance  of  the  above 
service  and  was  lost  in  the  rapids  of  that  river,  without  fault 
or  negligence  on  his  part,  by  an  inevitable  accident. 

It  appears  that  this  case  is  one  of  bailment,  known  to  the 
law  as  locatio  ret.  Under  the  well-settled  principles  of  the  law 
of  bailments,  in  the  absence  of  provisions  in  the  contract 
fixing  specifically  the  responsibility  of  the  bailee,  the  degree 
of  care  imposed  by  law  upon  him  depends  upon  the  circum- 
stances of  each  case,  and  in  general  losses  resulting  from 
inevitable  accident  can  not  properly  be  charged  to  the  bailee. 
Where  a  loss  results  from  the  use  of  property  in  accordance 
with  the  purpose  for  which  it  was  hired,  the  bailor  can  only 
recover  by  proving  that  the  loss  was  due  to  the  negligence  of 
the  bailee. 

In  the  case  of  McUvers  v.  Steamboat,  etc.  (22  Mo.,  187),  a 
£k)mewhat  similar  btate  of  facts  to  those  involved  in  your  ref- 
erence is  presented.  In  that  case  certain  barges  were  hired 
by  the  steamboat  company  and  were  destroyed  by  the  ice  in 
the  Mississippi  Eiver.  It  was  held  that  the  steamboat  com- 
pany was  not  liable  to  the  owner  of  the  barges  for  the  value 
of  the  same. 

I  am  unable  to  find  any  statute  authorizing  the  payment  of 
claims*  of  this  character.  Section  3483,  Revised  Statutes, 
relates  only  to  losses  of  property  '^in  the  military  service,'* 
and  moreover  the  same  has  been  in  effect,  though  not  in 
terms,  repealed  by  the  provisions  of  the  act  of  January  9, 
1883  (22  Stat.,  401),  and  subsequent  legislation  amendatory 
thereof.    (See  14  Opin.  A.  G.,  536.) 

I  must  therefore  advise  you  that  payment  can  not  be  made 
for  the  boat  lost  by  Lieutenant  Potter  in  making  the  prelimi- 
nary examination  of  the  Colorado  RiVer. 
Respectfully,  yours, 

Edw.  a.  Bowebs, 
Assistant  Comptroller. 

The  Sbcbbtabt  op  Wab. 
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EXPENSES  IN  REMOVING  PROPERTY  PROM  A 
CONDEMNED  VESSEL  BEFORE  ITS  SALE  AT 
AUCTION. 

The  expense  incarred  in  removing  from  a  condemned  ship  prerioua  to  ito 
sale  at  auction  the  machinery  or  other  property  to  be  preserved  for 
intnre  nse,  not  being  an  expense  attending  the  preparation  for  or 
holding  of  the  sale,  can  not  be  paid  from  the  proceeds. 

Tbbasubt  Depabtkent, 
Office  of  Comptbolleb  of  the  Tbeasubt, 

JamwMry  S,  1896. 
Sib  :  I  am  in  receipt  of  your  oommujiiGatioii  of  December  4, 
1895,  stating  that— 

^^The  U.  S.  S.  Pensa^iola  and  SuxUara  liaving  been  con- 
demned by  a  board  of  snrvey  as  unfit  for  further  use  in  the 
naval  service,  and  such  action  having  been  approved  by  the 
board  of  construction,  this  Department  proposes  to  sell  said 
vessels  at  public  auction  under  the  provisions  of  sections  1540, 
1541,  and  other  enactments  on  the  subject.  It  is,  however, 
deemed  advisable  to  reserve  from  sale  certain  x>art8  of  the 
machinery  and  fittings  of  the  vessels  named,  such  as  the  shaft- 
ing, the  cylindrical  boilers,  brass  tubes  of  rectangular  boilers, 
and  such  additional  parts  as  may  be  fit  for  service  in  other 
vessels. 

^^ Article  1435  of  the  Navy  Begulations^  provides  that  ^all 
expenses  atjtending  the  preparation  for  and  holding  of  sales 
shall  be  paid  from  the  proceeds  thereof.'  The  expenses  of 
dismantling  the  U.  S.  S.  Pen8aiX)la  and  8watara  and  separat- 
ing out  the  parts  of  these  vessels  to  be  reserved  from  sale 
would  seem  to  be  properly  <  expenses  attending  the  preparation 
for'  the  sale  of  these  vessels.  The  work  is  necessary  in  order 
to  prepare  the  vessels  for  sale,  and  is  not  necessary  for  any 
other  purpose.'' 

You  request  my  opinion  as  to  whether  such  exx>enditure  can 
be  defrayed  from  the  proceeds  of  the  sale  of  the  vessels  in 
question,  and  advise  me  that  the  estimated  cost  of  saving  this 
machinery  and  fittings  is  $3,030. 

By  section  2  of  the  act  of  August  5, 1882  (22  Stat,  296),  it 
is  provided — 

<<  And  no  old  material  of  the  Navy  shaU  hereafter  be  sold  or 
exchanged  by  the  Secretary  of  the  Navy,  or  by  any  officer  of 
the  Navy,  which  can  be  profitably  used  by  reworking  or  other- 
wise in  the  oonstrtu^tion  or  repair  of  vessels,  their  machinery, 
armor,  armament,  or  equipment;  but  the  same  shall  be  storea 
and  preserved  for  future  use." 
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In  the  appropriations  for  the  current  fiscal  year,  under  the 
head  of  ^^Borean  of  Construction  and  Eepair,"  is  found  this 
appropriation: 

"Construction  and  repair  of  vessels:  For  preservation  and 
completion  of  vessels  on  the  stocks  and  in  ordinary;  purchase 
of  materials  and  stores  of  aU  kinds;  ♦  •  ♦  labor  in  navy- 
yards  and  on  foreign  stations;  •  •  *  general  careyinoTGSbsey 
and  protection  of  the  Navy  in  the  line  of  construction  and  repair; 
incidental  expenses,  such  as  advertising,  «  •  «  nine  hun- 
dred thousand  dollars." 

A  critical  examination  of  your  letter  of  December  4  discloses 
the  fact  that  the  expense  to  be  incurred  arises  from  your  desire 
to  reserve  certain  parts  of  the  machinery  and  fittings  which 
may  be  useful  for  service  in  other  vessels.  This  is  clearly 
authorized,  if  not  required,  by  the  act  of  1882  above  quoted. 
In  my  opinion  this  expenditure  is  not  an  incident  to  the  sale 
of  the  Pensaeola  and  Swatara,  and  consequently  can  not  be 
regarded  under  any  view  of  the  law  as  payable  out  of  the  pro- 
ceeds of  that  sale.  It  seems  to  me  that  the  terms  of  the  appro- 
priation act  for  expenses  for  the  present  fiscal  year,  including 
as  it  does  expenses  for  labor  in  the  navy-yards  in  connec- 
tion with  construction  and  repair  of  vessels,  and  the  very 
broad  expression  "  general  care,  increase,  and  protection  of  the 
Navy  in  the  line  of  construction  and  repair,"  are  a  specific 
appropriation  to  meet  such  expenses  as  the  preservation 
of  the  machinery  and  fittings  from  vessels  to  be  sold,  for  use 
in  the  construction  and  repair  of  other  vessels,  before  making 
the  sale. 

It  appearing  from  your  statement  that  it  is  advisable  to 
reserve  the  machinery  and  these  fittings  from  the  vessels  in 
question,  I  have  to  advise  you  that  the  cost  of  so  doing  is 
chargeable  to  the  appropriation  "Construction  and  repair," 
and  that  these  expenses  can  not  be  taken  out  of  the  proceeds 
of  the  sale  of  the  vessels. 

Bespectfully,  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller. 

The  Sborbtaby  of  the  Navy. 
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ACCOUNT  FOR  EXPENSES  OF  CLAYTON  I.  CROFT, 
SECRET  AGENT,  POST-OFFICE   DEPARTMENT. 

In  the  absence  of  any  statute  limiting  ttie  allowance  of  expenses  of  secret 
agents  of  the  Post-Office  Department  they  may  be  allowed  snch  an 
amonnt  aa  the  Postmsuiter-General  approves,  and  the  exercise  of  his 
judgment  and  discretion  as  to  the  amount  is  conclusive  upon  the 
accounting  officers. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

January  5,  1896. 
The  Postmaster-G-eneral  appeals  from  the  settlement  by  the 
Auditor  for  the  Post-Office  Department  of  the  account  of  the 
postmaster  at  Washin^on,  D.  C,  for  the  quarter  ending  Sep- 
tember 30,  1895.  During  that  quarter,  on  the  order  of  the 
Postmaster-Oeneral,  the  postmaster  paid  to  C.  I.  Croft,  a  secret 
agent  in  the  free-deliveiy  service  of  the  Department,  $128.03, 
being  the  amount  of  his  actual  expenses  for  the  month  of 
August,  as  appeared  from  his  itemized  expense  account  exam- 
ined and  approved  by  the  First  Assistant  Postmaster- General. 
Upon  the  settlement  of  the  account  the  Auditor  disallowed 
$1.53,  that  amount  being  the  excess  of  expenses  over  a  maxi- 
mum of  $4  per  day  for  the  month  of  August.  In  explaining 
the  reasons  for  this  action,  the  Audit>or  makes  the  following 
statement : 

"  Secret  agents  of  the  free-delivery  service  of  the  Post-Offioe 
Department  are  not  provided  for  by  any  existing  statutes,  but 
are  appointed  by  the  Post-Office  Department  under  the  general 
authority  conveyed  by  the  act  of  appropriation  setting  apart 
a  atated  sum  for  the  support  of  that  service.  Consequently, 
there  is  no  enactment  of  law  limiting  the  amount  of  their 
expenses.  The  propriety  of  placing  some  limit  upon  these 
expenses  having  become  apparent  to  this  office,  and  having 
some  hesitation  in  authorizing  the  payment  of  accounts  involv- 
ing expenditures  greater  in  amount  than  those  allowable  for 
the  same  purpose  to  officials  of  the  Post-Office  Department 
and  in  other  Departments,  engaged  upon  duties  analogous  in 
character  with  those  of  secret  agents,  I  have  decided  to  con- 
fine personal  expenses  to  $4  per  day,  and  have  disallowed 
items  in  excess  of  that  sum." 

As  stated  by  the  Auditor,  there  is  no  statute  limiting  the 
amount  of  the  expenses  of  secret  agents  in  the  service  of  the 
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i^ost-Office  Department,  nor  has  the  Postmaster-General  estab- 
lished any  regulation  in  regard  to  the  matter.  Such  accounts 
are  examined  in  the  office  of  the  First  Assistant  Pftstmaster- 
General,  and  approved  for  an  amount  varying  with  the  circum- 
stances of  each  case  and  without  regard  to  any  maximum  per 
diem  rate. 

The  appropriation  from  which  these  expenses  are  payable 
reads:  '^For  free-delivery  service,  including  existing  experi- 
mental free-delivery  offices."  In  the  absence  of  any  law  or 
regulation  fixing  the  amount  which  may  be  allowed  for  the 
expenses  of  a  secret  agent,  the  matter  is  one  entirely  within 
the  discretion  of  the  Postmaster-General  in  the  management  of 
the  postal  service,  and  his  decision  as  to  the  amount  of  expenses, 
when  that  discretion  is  properly  exercised,  is  conclusive  ui>on 
the  accounting  officers  of  the  Treasury. 

In  the  case  of  United  States  v.  Waters  (133  U.  S.,  208),  Mr. 
Justice  Lamar,  in  delivering  the  opinion  of  the  court,  cited, 
with  approval,  the  following  language  of  the  Court  of  Claims 
with  reference  to  the  i)Owers  and  duties  of  the  accounting 
officers : 

"Those  powers  and  duties  are  well  understood.  *  •  • 
The  Comptroller  decides  whether  or  not  the  items  are  author- 
ized by  statute  and  are  legally  chargeable.  He  has  no  power 
to  review,  revise,  and  alter  items  expressly  allowed  by  statute, 
nor  items  of  expenditures  or  allowances  made  upon  the  judg- 
ment and  discretion  of  other  officers  charged  with  the  duty  of 
expending  the  money  or  of  making  the  allowances.  His  duty 
extends  no  further  than  to  see  that  the  officers  charged  with 
that  duty  have  authorized  the  expenditures  or  have  made  the 
allowances." 

This  statement  of  the  power  of  the  Comptroller  applies  as 
well  to  the  Auditor  for  the  Post-Office  Department,  and  he  has 
no  x)Ower  to  disallow  an  itepi  when  the  question  involved  in 
the  expenditure  is  one  committed  to  the  judgment  and  discre- 
tion of  the  Postmaster-General. 
The  account  will  be  revised  accordingly. 

E.  B.  Bowler, 

Comptroller. 
11268— VOL  2 ^22 
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CONTEACTS  FOR  THE  ERECTION  OF  THE  SMITH'S 
POINT  LIGHT-HOUSE. 

An  appropriation  for  the  construction  of  a  light-house^  "under  a  contract 
which  is  hereby  authorized/'  will  permit  the  making  of  two  contractb 
for  different  parts  of  the  work  in  the  nsual  manner,  provided  they  are 
simultaneously  made  and  the  total  liability  on  account  of  the  light- 
house does  not  exceed  the  sum  fixed. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

January  10,  1896, 
Sir  :  I  am  in  receipt  of  your  letter  of  the  3d  iastant  caUing 
my  attention  to  the  appropriation  in  the  sundry  civil  appro- 
priation act  of  March  2,  1895  (28  Stat,  916) : 

"For  reestablishing  the  light-house  at  Smith's  Point,  Ches- 
apeake Bay,  Maryland,  recently  carried  away  by  the  ice, 
twenty-five  thousand  dollars,  to  be  immediately  available,  and 
the  total  cost  of  reestablishing  such  light-house  under  a  con- 
tract which  is  hereby  authorized  therefor,  shall  not  exceed 
eighty  thousand  dollars." 

You  state  that  it  has  been  the  usual  practice  of  the  Light- 
House  Establishment  in  building  lighthouses  to  divide  the 
work  required  into  two  parts,  and  embody  in  one  part  the  con- 
struction and  delivery  of  the  metal  work,  and  in  another  the 
erection  and  completion  of  the  structure  at  the  site,  and  you 
ask  whether,  under  the  above-quoted  clause  from  the  act  of 
March  2, 1895,  two  contracts  may  be  made  in  accordance  with 
the  usual  custom. 

The  manifest  purpose  of  the  clause  in  regard  to  the  making 
of  the  contract  was  to  authorize  the  incurring  of  obligations 
for  the  complete  erection  of  the  light-house  at  Smith's  Point, 
provided  the  entire  cost  did  not  exceed  $80,000.  Therefore 
two  contracts  in  accordance  with  the  usual  custom  of  the 
Light-House  Establishment  may  be  made  and  payments  made 
thereunder,  provided  said  contracts  are  made  simultaneously 
and  the  aggregate  obligation  incurred  by  said  contract  does 
not  exceed  $80,000  for  the  complete  structure,  including  any 
expenses  already  incurred.  [See  jpo^,  p.  395.] 
Respectfully,  yours, 

R.  B.  BOWLEE, 


The  Secretary  of  the  Treasury. 


Comptroller. 
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SALARIES  OF  MEMBERS  OF  THE  HOUSE  OF 
REPRESENTATIVES. 

The  certificate  of  the  Speaker  of  the  Hoiue  of  Representatives  as  to  the 
salary  and  mileage  of  Members  being  by  sections  47  and  48  of  the 
Revised  Statutes  made  conclusive  upon  all  Departments  of  the  Gov- 
ernment, the  Comptroller  has  no  jurisdiction  to  render  a  decision 
npon  the  amount  due  to  a  Member  for  Kalary  or  mileage. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

January  10,  1896. 

Sir:  I  am  in  receipt  of  your  letter  of  the  8th  instant  in 
which  you  state  that  a  question  has  arisen  in  regard  to  the 
payment  of  the  salaries  of  Delegate  Cannon  and  Represent- 
ative AUen,  of  Utah;  that  the  President's  proclamation  admit- 
ting Utah  as  a  State  was  issued  on  January  4, 1896,  and  that 
Representative  Allen  took  the  oath  of  office  on  the  7th,  and 
claims  compensation  from  the  date  of  admission  of  the  State, 
while  Mr.  Cannon  thinks  he  is  entitled  to  pay  up  to  the  date 
when  Mr.  Allen  took  the  oath  of  office.  You  ask  for  my  decision 
upon  the  question. 

Sections  47  and  48  of  the  Revised  Statutes  provide  that  the 
Speaker  of  the  House  of  Representatives  shall  certify  to  the 
salary  and  mileage  of  members,  and  that  such  certificate  shall 
be  conclusive  upon  all  Departments  of  the  Government. 
Under  such  a  law  there  is  no  question  as  to  the  amount  of  a 
member^s  salary  which  can  come  before  the  accounting  officers 
for  decisi^,  but  such  questions  are  finally  determined  by  the 
Speaker  and  evidenced  by  his  certificate,  t  am  therefore  with- 
out any  jurisdiction  to  answer  the  question  which  you  present. 

Respectfully,  yours, 

R.  B.  Bowler, 

Comptroller. 

Hon.  B.  F.  Russell, 

Sergeant-at-ArmSy  House  of  Representatives. 
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EXPENSE  OP  PROSEOUTINO  PERSONS  CHARGED 
WITH  COUNTERFEITING  UNITED  STATES  MONEY 
IN  INDIA. 

The  Treasary  Department  appropriatiou  for  sappiessing  counterfeiting 
and  other  crimes  is  not  available  for  the  paymeut  of  the  fees  of  an 
attorney  and  an  expert  witness  employed  by  a  United  States  consol 
in  the  prosecution  of  persons  charged  with  the  counterfeiting  of 
United  States  money  in  India. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

January  10, 1896. 

Sir  :  I  am  in  receipt  by  your  reference  of  saudry  commnni- 
cations  from  the  Department  of  State  and  the  late  consul  of 
the  United  States  at  Bombay,  in  regard  to  certain  claims  made 
by  a  Mr.  Hemming,  a  solicitor  in  Bombay,  and  Mr.  T.  N. 
English,  also  of  Bombay. 

It  appears  from  the  papers  transmitted  that  in  the  early 
part  of  the  year  1895  it  was  discovered  by  the  United  States 
consul  at  Bombay  that  there  were  in  circnlation  a  large  num- 
ber of  counterfeit  United  States  gold  dollars,  and  that  the 
claims  of  Mr.  Hemming  and  Mr.  English  arise  ont  of  a  pro^- 
cution  instituted  by  the  consul  against  the  alleged  counter- 
feiters. The  claim  of  Mr.  Hemming  is  for  legal  services,  and 
of  Mr.  English,  who  is  connected  with  the  Indian  mint,  for 
services  rendered  as  an  expert  witness.  It  appears  that  the 
consul  upon  the  discovery  of  the  fact  that  counterfeit  coins 
were  in  circulation  telegraphed  to  the  Department  of  State 
for  instructions.  Failing  to  receive  prompt  answer  thereto, 
he  telegraphed  to  the  consul-general  at  Calcutta,  who  directed 
him  to  consult  the  Indian  penal  code  and  to  let  the  police 
secure  the  parties.  Thereupon  the  consul  took  the  steps 
which  he  deemed  necessary  to  have  the  counterfeiters  arrested, 
employing  Mr.  Hemming  and  Mr.  English. 

It  appears  that  the  Department  of  State  did  not  reply  to  the 
consul's  original  cable  message,  and  that  upon  receipt  of  his 
letter  giving  information  in  regard  to  the  matter  that  Depart- 
ment transmitted  copies  thereof  to  the  Treasury  Department 
for  instructions.  It  does  not  appear  that  the  Treasury 
Department  ever  authorized  the  prosecution,  and  it  does 
appear  that  the  prosecution  was  in  fact  instituted  by  the 
consul  before  the  Treasury  Department  had  opportunity  to 
act.    Under  the  circumstances,  I  can  find  no  appropriation 
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under  the  control  of  the  Secretary  of  the  Treasury  which 
would  authorize  the  payment  of  the  claims  presented  by  Mr. 
Hemming  and  Mr.  EngUsh. 

la  the  sundry  civil  appropriation  act  of  August  18,  1894 
(28  Stat.,  390),  there  is  an  appropriation  for  the  fiscal  year 
1895,  as  follows: 

"  SuppREssma  coijntbrpeiting  and  other  crimes  :  For 
expenses  incurred  under  the  authority  or  with  the  approval  of 
the  Secretary  of  the  Treasury  in  detecting,  arresting,  and 
delivering  into  the  custody  of  the  United  States  marshal  hav- 
ing jnrisdiction,  dealers  and  pretended  dealers  in  counterfeit 
money,  and  persons  engaged  in  couuterfeitiug  Treasury  notes, 
bonds,  national-banknotes,  and  other  securities  of  the  United 
States  and  of  foreign  Governments,  as  well  as  the  coins  of  the 
United  States  and  of  foreign  Governments,  and  other  felonies 
committed  against,  the  laws  of  the  United  States  relating  to  the 
pay  and  bounty  laws,  including  four  thousand  dollars  to  make 
the  necessary  investigation  of  claims  for  reimbursement  of 
expenses  incident  to  the  last  sickness  and  burial  of  deceased 
pensioners  under  section  forty-seven  hundred  and  eighteen  of 
the  Revised  Statutes,  and  for  no  other  purpose  whatever,  sixty 
thousand  dollars:  Provided^  That  no  part  of  this  amount  be 
used  in  defraying  the  expenses  of  any  person  subpoenaed  by 
the  United  States  courts  to  attend  any  trial  before  a  United 
States  court  or  preliminary  examination  before  any  United 
States  commissioner,  which  expenses  shall  be  paid  from  the 
appropriation  for  *fees  of  witnesses,  United  States  courts.'" 

It  is  clear  that  that  appropriation  applies  only  to  counter- 
feiting within  the  United  States,  and  would  have  no  applica- 
tion to  the  case  above  stated. 

No  other  appropriation  has  been  pointed  out  as  in  any  way 
indicating  authority  to  pay  these  claims. 

There  was  made,  however,  in  the  diplomatic  and  consular 
appropriation  act  of  July  26, 1894  (28  Stat.,  151),  an  appropria- 
tion for  the  fiscal  year  1895,  as  follows : 

"Expense  of  providing  all  such  stationery,  blanks,  record, 
and  other  books,  seals,  presses,  flags,  signs,  rent,  postage, 
furniture,  statistics,  newspapers,  freight  (foreign  and  domestic), 
telegrams,  advertising,  messenger  service,  traveling  expenses 
of  consular  officers  and  consular  clerks,  compensation  of  Ghi- 
Tiese  writers,  and  such  other  miscellaneous  expenses  as  the 
President  may  think  necessary  for  the  several  C/Onsulates,  con- 
sular agencies,  and  commercial  agencies  in  the  transaction  of 
their  business,  one  hundred  and  eighty  thousand  dollars." 

If  the  action  of  the  consul  in  the  prosecution  of  these  coun- 
terfeiters is  adopted  and  ratified  by  the  Department  of  State. 
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the  appropriation  would  seem  to  be  broad  enoagh  to  authorize 
payment  of  the  bills  of  Messrs.  Hemming  and  English,  as 
coming  within  the  language  ^^  snob  other  miscellaneous  expenses 
afl  the  President  may  think  necessary  for  the  several  consulates 
•    ♦    •    in  the  transaction  of  their  business." 

Employment  of  counsel  except  by  the  Attorney-General  is 
prohibited  by  the  provisions  of  section  189  of  the  Revised 
Statutes,  and  this  has  been  held  to  apply  to  the  employment 
of  counsel  in  foreign  countries  as  well  as  in  the  United  States 
(21  Opin.  A.  G.,  195).  It  is  possible,  however,  that  this  case 
would  not  come  within  the  principle  of  that  opinion.  How- 
ever that  may  be,  it  certainly  would  be  within  the  i)Ower  of 
the  Attorney-General  to  ratify  and  adopt  the  employment  (13 
Opin.  A.  G.,  583),  and  to  fix  the  proper  compensation  to  be 
allowed  such  counsel,  giving  the  certificate  Required  by  section 
365,  Eevised  Statutes. 

It  is  therefore  recommended  that  the  matter  be  referred  to 
the  Department  of  State  for  such  action  as  that  Department 
may  see  fit  to  take  in  the  premises. 

Eespectfully,  yours,  B.  B.  Bowler, 

Comptroller. 

The  Secretary  of  the  Treasury. 


IN  RE  APPEAL  OF  J.  C.  FINNELL,  CLERK  OF 
THE  UNITED  STATES  CIRCUIT  COURT  FOR  THE 
DISTRICT  OF  KENTUCKY,  AT  COVINGTON. 

Where  a  restraining  order  directs  that  the  marshal  serre  the  defendants 
with  a  certified  copy  thereof  the  clerk  is  entitled  to  fees  for  certificates 
to  the  copies,  bat  not  for  seals  to  sach  certificates. 

It  is  not  required  that  the  copy  of  a  sabpcena  in  chancery  served  on  a 
defendant  under  rule  13  of  the  general  equity  rules  shall  be  certified, 
and  the  clerk  is  not  entitled  to  fees  for  certificates  and  seals  to  such 
copies,  unless  required  by  a  rule  of  court  or  a  practice  directly  sanc- 
tioned by  the  court. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

Janwiry  10^  1896. 
In  the  settlement  of  the  account  of  J.  C.  Finnell,  clerk  of 
the  United  States  circuit  court  for  the  district  of  Kentucky, 
at  Covington,  for  the  quarter  ending  December  31, 1894,  the 
Auditor  made  the  following  disallowance: 

*^ Charge  for  certificate  and  seals  to  copies  of  restraining 
orders  and  copies  of  subpcenas  in  chancery,  disaUowed.    See 
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Martin  v.  United  States,  26  C.  Ols.  E.,  160;  18  copies  of  orders 
at  35  cents,  $6.30;  17  copies  of  subpceua  at  35  cents,  $5.95 — 
$12.25.-' 

In  the  case  of  Martin  v.  United  States,  supra,  upon  which 
the  Auditor  relied  for  making  the  above  disallowance,  it  was 
said  by  Judge  Xott,  in  delivering  the  opinion  ot  the  court: 

"19.  This  item  is  for  copies  of  subp(euas  made  by  the  clerk 
for  service  by  the  marshal,  and  for  attaching  to  each  a  certifi- 
cate under  the  seal  of  the  court.  For  the  former  service,  the 
copy,  the  fee  is  20  cents ;  for  the  latt^er  service,  35.  The  serv- 
ice of  a  subpoena  in  Virginia  is  by  showing  the  witness  the 
original  and  giving  him  a  copy. "  The  copy  is  but  a  memo- 
randum for  the  convenience  of  thC" witness,  telling  him  when 
and  where  he  must  appear.  The  authority  is  in  the  original, 
which,  seeing,  he  can  not  question.  Adding  an  official  certifi- 
cate, under  seal,  to  the  copy  adds  nothing  to  it  of  substance, 
and  conveys  no  additional  information  to  the  witness.  For 
208  copies  of  subpoenas,  the  claimant  is  entitled  to  recover 
$41.60.  The  remainder  of  the  item  for  certificates  and  seals, 
$72.80,  is  overruled.'^ 

Mr.  Finnell,  in  explanation  upon  the  present  appeal,  says: 

"It  is  and  has  been  the  uniform  and  unvaried  practice  of 
the  courts  in  this  State,  both  State  and  Federal,  to  certify  and 
attach  seal  to  ^restraining  orders' which  are  only  certified 
copies  of  an  order  of  court.  In  regard  to  subpoenas  in  chan- 
cery, the  rules  recjuire  a  copy  to  be  served  upon  each  defend- 
ant, and  the  practice  is  and  has  been  to  certify  the  same." 
[From  further  inquiry  it  does  not  appear  that  this  practice  is 
required  by  rule  of  court  or  has  been  adopted  by  the  express 
order  or  sanction  of  the  court.] 

'*  Restraining  orders  are  served  by  delivering  to  defendants 
certified  copies  of  same.  In  preparing  restraining  orders  it  is 
the  usual  custom  to  recite '  and  the  marshal  is  directed  to  serve 
the  defendant  with  a  certified  copy  of  the  foregoing  order.' 
The  restraining  order  is  served  by  delivering  to  defendant  the 
certified  copy,  the  original  not  being  read  to  him  at  all.  This 
is  also  true  in  regard  to  subpoenas  in  chancery  and  summons 
in  common-law  actions." 

Rule  4  of  the  general  equity  rules  provides  for  the  entering 
by  the  clerk  of  all  rules,  orders,  and  other  proceedings,  and 
further  provides: 

"And  except  in  cases  where  personal  or  other  notice  is  spe- 
cially required  or  directed,  such  entry  in  the  order  book  shall 
be  deemed  sufficient  notice  to  the  parties  and  their  solicitors, 
without  further  service  thereof,  of  all  orders,  rules,  acts, 
notices,  and  other  proceedings  entered  in  such  order  book, 
touching  any  and  all  matters  in  the  suits  to  and  in  which  they 
are  parties  and  solicitors." 
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liule  13  provides : 

"The  service  of  all  subpcBnas  shall  be  by  a  delivery  of  a  copy 
thereof,  by  the  officer  serving  the  same  to  the  defendant  per- 
sonally, or  by  leaving  a  copy  thereof  at  the  dwelling  hoase  or 
usual  place  of  abode  of  each  defendant,  with  some  adult  per- 
son who  is  a  member  or  resident  of  the  family.'' 

It  is  clear  that  where  a  restraining  order  reqaires  that  the 
marshal  is  to  serve  the  defendants  with  a  certified  copy  of  the 
order,  the  fee  for  a  certificate  to  such  copy  is  allowable  under 
the  principle  of  the  decision  in  United  States  v.  Van  Duzee  (140 
IT.  S.,  169),  that  a  clerk  is  to  be  allowed  the  fees  prescribed  by 
law  for  all  services  wliich  he  is  required  to  j)erform  by  order 
of  the  court.  Mr.  Finnell  will  therefore  be  allowed  fees  for 
certificates  to  copies  of  the  restraining  orders,  but  not  for 
seals,  because  seals  are  not  required  by  the  order  of  the  court. 
As  rule  13  of  the  equity  rules  does  not  require  that  the  copies 
of  the  subpoena  shall  be  certified,  and  as  it  does  not  appear 
that  there  is  a  rule  of  court  requiring  such  copies  to  be  certi- 
fied, nor  that  the  practice  to  which  Mr.  Finnell  refers  has  been 
prescribed  by  the  court  or  adopted  by  it,  fees  for  certificates 
and  seals  to  copies  of  subpcenas  were  properly  disallowed  by 
the  Auditor. 

R.  B.  BOWLBR, 
Comptroller. 

IN  RE  APPEAL  OF  HENRY  W.  SWIFT,  UNITED 
STATES  MARSHAL  FOR  THE  DISTRICT  OF  MAS- 
SACHUSETTS. 

Under  the  act  of  March  3,  1875,  a  prisoner  entitled  on  his  discharge  to 
'^  one  plain  suit  of  clothes"  may  be  ^iven  a  plain  ontfit,  including  such 
articles  of  ordinary  clothing,  within  the  Department  limit  of  $15,  as 
may  be  necessary  to  properly  clothe  and  protect  snch  prisoner. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

January  10,  1890, 
Mr.  Henry  W.  Swift,  United  States  marshal  for  the  district 
of  Massachasetts,  appeals  from  tlie  settlement  by  the  Auditor 
for  the  State  and  other  Departments  of  his  account  for  the 
quarter  ending  June  30, 1895,  under  the  appropriation  **  Sup- 
port of  prisoners,  United  States  courts,  1895."  The  Auditor 
disallowed  the  following  items: 

'*  Voucher  2.  The  following  amounts  paid  for  overcoats, 
shoes,  and  other  articles,  other  than  one  plain  suit  of  clothes, 
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and  famished  to  the  prisoners  named  upon  their  discharge 
from  prison,  disallowed.  (See  the  act  of  March  3, 1875.)  The 
law  provides  that  such  discharged  prisoners  shall  have  pro 
vided  ^one  plain  suit  of  clothes  and  five  dollars  in  money.' 
♦  •  •  Voucher  No.  6,  underclothing,  shirt,  shoes,  hat,  col- 
lars, and  necktie,  $23." 

Section  2  of  the  act  of  March  3,  1875  (18  Stat.,  480),  above 
referred  to,  is  as  follows : 

*'That  on  the  discharge  from  any  prison  of  any  person  con- 
victed under  the  laws  of  the  United  States  on  indictment,  he 
or  she  shall  be  provided  by  the  warden  or  keeper  of  said 
prison  with  one  plain  suit  of  clothes  and  five  dollars  in  money, 
for  which  charge  shall  be  made  and  allowed  in  the  accounts  of 
said  prison  against  the  United  States:  Provided^  That  this  sec 
tion  shall  not  apply  to  persons  sentenced  for  a  term  of  impris- 
onment of  less  than  six  months." 

By  a  regulation  of  the  Department  of  Justice  it  is  provided 
that  the  plain  suit  of  clothes  authorized  by  this  section  shall 
not  exceed  $15  in  cost.  This  limit  was  not  exceeded  by  the 
marshal  in  the  present  instance,  but  in  some  cases  he  supplied 
the  prisoner  with  such  clothing  as  he  needed,  including  a  coat, 
waistcoat,  trousers,  overcoat,  shoes,  hat,  underclothing,  collars, 
etc.,  and  claims  that  *^one  plain  suit  of  clothes"  includes  any 
article  of  clothing  that  may  be  needed  to  send  the  prisoner  out 
into  the  world  properly  clad  and  protected  from  the  weather. 
The  Auditor  has  allowed  only  for  the  purchase  of  a  suit  of 
clothes,  including  a  coat,  waistcoat,  and  trousers. 

The  intention  of  Congress  in  making  the  above  provision  in 
the  act  of  March  3, 1875,  was,  in  my  opinion,  to  provide  a  pris- 
oner on  his  discharge  with  suitable  clothing  without  unreason- 
able expense  to  the  United  States,  and  the  total  cost  has  been 
limited  by  regulation  to  $15.  That  ^^one  plain  suit  of  clothes" 
can  not  be  limited  to  the  articles  enumerated  by  the  Auditor 
is  quite  evident  from  a  reading  of  the  above  section,  for  it 
applies  to  female  as  well  as  male  prisoners. 

The  Attorney-General,  who  is  charged  with  the  supervision 
of  United  States  prisoners,  states  that  the  act  has  been  con- 
strued by  him  to  include  such  articles  of  clothing  as  were 
needed  for  the  prisoner's  comfort  and  to  enable  him  to  make  a 
decent  apx>earance. 

In  view  of  the  evident  intention  of  Congress  in  the  act  of 
March  3,  1875,  and  the  construction  placed  upon  it  by  the 
Attorney-General,  I  am  clearly  of  the  opinion  that  ^^one  plain 
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suit  of  clothes''  should  be  held  to  include  «'one  plain  outfit," 
consisting  of  such  articles  of  clothing  within  the  Department 
limit  of  $15  as  the  Attorney -General  may  deem  necessary  and 
proper. 
The  amoant  disallowed  by  the  Auditor  on  these  items  will 

therefore  be  allowed. 

R.  B.  Bowler, 

Comptroller, 

COMPLETION  OF  CONTRACT  BY  SURETIES  OF 
DEFAULTING  CONTRACTOR. 

The  sareties  on  the  bond  of  a  defaalting  contractor  can  not  be  recognized, 
under  his  contract,  to  complete  the  work,  although  after  the  Govern- 
ment has  canceled  the  contract  on  account  of  the  default  they  may 
make  a  new  contract  on  their  own  behalf^  without  affecting  their  lia- 
bility as  sureties  on  the  canceled  contract. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

January  llj  1896. 

Sir  :  By  your  iadorsement  of  the  31st  ultimo,  I  have  received 
a  communication  from  Capt.  George  McDerby,  Corps  of  Engi- 
neers, in  relation  to  the  failure  of  James  Harvey  Gunning  to 
comply  with  the  terms  of  his  contract,  dated  November  10, 
1894,  for  furnishing  rock  for  the  improvement  of  the  harbors 
of  Natchez  and  Vidalia. 

From  the  papers  submitted  the  facts  appear  to  be  as  foUows: 

Under  date  of  November  10, 1804,  James  Harvey  Gunning 
entered  into  a  contract  with  the  United  States  to  fumiflh 
12,000  tons  of  rock  on  or  before  July  1, 1895.  At  the  request 
of  the  contractor,  the  time  for  the  completion  of  the  work  has 
been  extended  to  January  1, 1896.  On  December  26, 1895,  the 
contractor  had  furnished  only  1,655  tons,  and  at  that  time 
acknoicled^ed  in  writing  his  inability  to  complete  his  contract, 
and  requested  the  engineer  officer  in  charge  to  arrange  with 
the  sureties  on  his  (Gunning's)  bond  for  the  completion  of  the 
work,  and  to  make  payments  to  said  sureties. 

On  this  statement  of  facts  you  request  my  ^<  decision  whether 
the  contract  can  be  completed  by  the  bondsmen  in  their  own 
behalf,  or  whether,  after  annulling  the  contract,  the  balance 
of  the  stone  may  be  purchased  from  the  bondsmen  as  an  open- 
market  transaction,  at  the  contract  price  and  subject  to  the 
specifications." 
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The  time  fixed  for  the  completion  of  the  work  required  by 
the  contract  having  expired,  and  no  extension  beyond  Janu- 
ary 1, 1896,  having  been  granted,  the  contractor  is  undoubt- 
edly in  default,  and  I  do  not  see  how  the  bondsmen  can  be 
allowed  to  complete  the  contract  in  behalf  of  their  principal. 
As  the  contractor  is  in  default,  it  is  undoubtedly  competent 
for  your  Department  to  annul  the  contract  "  by  giving  notice 
in  writing  to  that  effect  to  the  party  of  the  second  part,"  and 
thereupon  to  proceed  to  provide  for  the  completion  of  the  work 
by  purchase  in  open  market,  if  the  public  exigency  requires 
it.  In  making  the  open-market  purchase  it  will  be  a  new  con 
tractj  and  the  bondsmen  are  not  excluded  from  competing  with 
others  for  furnishing  the  rock;  and  I  see  no  reason  why  the 
contract  should  not  be  awarded  to  them,  provided  they  will 
furnish  the  rock  in  accordance  with  the  specifications  of  the 
original  contract,  and  at  as  low  a  price  as  anyone  else.  Their 
liability  as  sureties  will  not,  of  course,  be  in  any  way  affected 

by  this  step. 

Bespectfiilly,  yours,  Edw.  A.  Bowees, 

Assistant  Comptroller, 
The  Chief  of  Engineers, 

United  States  Army, 


BURIAL  EXPENSES  OF  DECEASED  EMPLOYEE. 

Except  in  cases  specifically  authorized  by  law  it  is  no  part  of  the  duty  of 
the  Government  to  pay  the  burial  expenses  of  a  deceased  employee ; 
but  where  such  burial  is  necessary  for  the  health  and  safety  of  other 
employees,  the  expense  may  be  properly  paid  as  an  incident  to  the 
service  in  which  they  are  engaged. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

January  11,  1896. 
Sir  :  I  am  in  receipt  of  your  letter  of  December  27, 1895, 
stating  that  one  Oscar  Le  Besque,  a  member  of  the  crew  of 
the  tender  Pansy,  on  duty  in  the  Eighth  light-house  district, 
died  at  Velasco,  Tex.,  of  malarial  fever,  after  a  very  short 
sickness,  and  that,  as  there  was  no  marine  hospital  at  that 
point  and  no  kind  of  provision  made  for  such  contingencies, 
nor  any  legal  representative  present  to  pay  the  bills  incurred, 
it  was  absolutely  necessary  that  the  expenses  connected  with 
the  sickness  and  burial  of  Mr.  Le  Besque  should  be  borne  by 


Digitized  by  VjOOQ  IC 


348  DECISIONS   OF   THE   COMPTROLLER. 

the  master  of  the  Fansy^  which  he  paid,  as  shown  by  his  cer- 
tificate and  certain  bills  inclosed  with  your  commoBication; 
said  bills  are,  for  professional  services  $5,  for  medicine  75 
cents,  for  coffin  and  burial  $12^  a  total  of  (17.75. 

Yoa  ask  whether  the  master  of  the  Pansy  may  be  legally 
reimbursed  for  said  expenses,  and  if  so,  oat  of  what  appro- 
priation. 

It  is  clear  that  it  is  ordinarily  uo  part  of  the  duty  of  the  Gov- 
ernment to  see  that  persons  in  its  employ  are  properly  cared 
for  during  their  last  sickness,  or  buried  upon  the  termination 
thereof,  and  such  expenses  are  therefore  not  a  charge  against 
the  (rovernment.  It  may  occur,  however,  in  particular  cases, 
that  such  expenses  must  be  incurred  not  on  account  of  the 
employee  but  for  the  preservation  of  the  health  and  safety 
of  other  employees  of  the  Government,  in  which  case  such 
expenditures  might  be  authorized  as  necessarily  incident  to 
the  service  uf  the  Government  in  which  they  are  employed. 

Upon  November  14,  1891,  such  an  allowance  was  made  by 
the  then  Commissioner  of  Customs  in  a  somewhat  similar  case 
arising  in  the  Life-Saving  Service,  upon  which  he  delivered 
the  following  opinion : 

**  Kespectfully  returned  to  the  General  Superintendent  of  the 
Life-Sa  viug  Service.  As  indicated  in  the  indorsement  of  April 
22,  1891,  claims  of  this  character  can  be  paid  from  the  appro- 
priations for  the  Life-Saving  Service  only  when  the  expenses 
incurred  were  necessary  tor  the  Service.  It  can  readily  be 
perceived  that  the  preservation  of  the  health  and  comfort  <if 
keepers  and  crews  at  the  stations  should  sometimes  render  it 
necessary  to  properly  dispose  of  dead  bodies  of  surfmen,  or 
even  of  persons  not  in  the  Service,  which  might  be  left  uncared 
for  at  the  stations.  But  tlie  existence  of  such  an  exigency  is 
a  question  of  fa(;t  which  should  be  ascertained  and  certified  by 
the  proper  officer  of  the  Life-Saving  Service. 

''The  certificates  in  the  cases  submitted  do  not  embrace  this 
fact;  thus  a  certificate  that  the  expenses  incnrred  'were  neces- 
sary for  the  Christian  burial'  of  the  deceased  persons  is  not 
sufficient." 

A  similar  ruling  was  made  by  that  officer  in  the  case  of 
James  Mclntyre,  who  was  accidentally  kiUed  on  board  the 
tender  Putnam^  April  4, 1890.  The  reasons  given  in  that  case 
were  as  follows: 

''  Where,  in  a  case  of  emergency,  it  is  necessary  in  the  inter- 
est of  the  Service  to  remove  and  dispose  of  the  body  of  a 
deceased  person,  by  interment  or  otherwise,  it  would  seem  that 
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the  necessary  expense  thereof  is  proi>erly  payable  by  the  United 
States. 

'^Iii  this  ease  the  naval  secretary  of  the  Light-House  Board 
has  certified  that  it  was  necessary  for  the  health  of  the  officers 
and  crew  (of  the  tender)  that  the  body  should  be  removed  and 
interred.^' 

Gnie  amount  was  therefore  allowed. 

I  concur  in  the  above  rulings.  In  the  present  case,  however, 
it  is  not  clearly  shown  by  the  papers  sent  with  your  letter 
whether  they  properly  apply,  for  it  does  not  appear  that  there 
may  not  be  a  balance  of  salary  due  to  Oscar  Le  Besque  suffi- 
cient to  liquidate  these  expenditures,  nor  is  it  shown  that  he 
has  not  other  property  which  could  be  subjected  to  the  pay- 
ment of  these  expenses.  It  has  been  a  long-established  practice 
of  the  Treasury  Department  to  pay  to  the  widow  or  the  legal 
representatives  of  a  deceased  employee  of  the  Government  the 
balance  of  salary  due  such  employee  without  administration 
in  the  event  that  the  same  does  not  amount  to  more  than  $100, 
but  before  such  payment  is  made  it  is  always  required  that 
proof  shall  be  furnished  that  the  burial  expenses  have  been 
paid,  such  t'xpenses  usually  forming  a  first  lien  against  the 
person's  estate. 

In  a  case  like  the  present  one,  if  it  is  shown  that  the  man  has 
no  other  estate  than  the  balance  of  salary  due  to  him,  and  the 
salary  is  sufficient  to  pay  the  burial  expenses,  it  seems  that, 
upon  the  presentation  of  the  usual  affidavits,  the  payment  of 
the  expenses  of  the  last  sickness  and  burial  might  be  made 
ftom.  the  salary;  and  if  the  case  is  one  coming  within  the  rul- 
ings above  quoted,  and  the  amount  of  salary  due  and  unpaid 
is  insufficient  to  pay  the  expenses,  then  the  remainder  thereof 
might  be  paid  from  the  appropriation  from  which  the  expenses 
of  the  tender  Pansy  were  payable  when  the  death  of  Le  Besque 
occurred. 

Respectfully,  yours,  R.  B.  Bowleb, 

Oomptroller. 

The  Secbetabt  of  the  Tbeasxtby. 
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IN  EE  PAYMENT  OF  PEIZE   MONEY  AND  BOUNTY 
FOE  DESTEUCTION   OF  ENEMIES'  VESSELS. 

When  the  name  of  a  person  has  been  erroneously  omitted  from  the  official 
list  for  the  payment  of  prize  money,  or  bounty,  a  correction  may  be  ^ 
made  before   payment  has    conUnenced.    After   payment  has  com- 
menced, and  part  of  the  crew  paid,  it  is  not  within  the  power  of  th« 
Executive  Departments  to  correct  the  error. 

Tbeasuby  Department, 
Office  of  Comptbolleb  of  the  Treasury, 

January  15  j  1896. 
The  Auditor  for  the  Navy  Department  has  rendered  the  fol- 
lowing decision,  dated  December  20, 1895,  and  transmitted  it 
to  the  Comptroller  of  the  Treasury  for  approval,  disapproval, 
or  modification,  as  required  by  section  8  of  the  act  of  July  31, 
1894  (28  Stat.,  208) : 

"  John  Wood,  late  private,  United  States  Marine  Corps,  has 
presented  a  claim  to  this  ofBce  for  prize  money  and  bounty  for 
destruction  of  enemies'  vessels  and  capture  of  New  Orleans,  as 
follows:  New  Orleans,  No.  1,  $60.20,  prize  money  to  captors; 
New  Orleans,  No.  2,  $29.92,  prize  money  to  captors;  Now  Or- 
leans, No.  3,  $13.54,  bounty  destruction  of  enemies'  vessels,  act 
July  7, 1884  (23  Stat.,  244). 

"  The  sura  of  $527,735.84  was  apportioned  April  30, 1874,  to 
the  officers  and  men  comxK>sing  Admiral  Farra^t's  fleet,  and 
is  known  as  award  No.  1. 

''The  sum  of  $317,063.31  was  apportioned  July  28, 1876,  in 
like  manner,  and  known  as  award  No.  2. 

"  The  sum  of  $143,644.47  was  appropriated  by  act  of  July  7, 
1884  (23  Stat,  244),  and  was  apportioned  August  5,  1884,  in 
like  mannei,  and  known  as  award  No.  3. 

"The  name  of  John  Wood  does  not  appear  on  any  of  the  lists 
of  those  entitled  to  share  in  the  distribution.  But  his  name 
does  appear  on  the  rolls  of  the  crew  of  the  Portsmouth^  one  of 
the  vessels  composing  Admiral  Farra gut's  fleet  at  New  Orleans. 
For  some  reason  not  known  to  this  office  bis  name  was  omitted 
from  the  lists  of  those  entitled  to  share  in  the  awards.  He  now 
claims  that  he  was  attached  to  the  Portsmouth  during  the  time 
that  vessel  was  with  Admiral  Farragut's  fleet,  and  the  rolls  of 
that  ship  on  file  in  this  office  show  that  he  was  a  member  of 
the  crew  of  that  vessel.  The  Secretary  of  the  Navy  has  author- 
ized his  name  to  be  placed  upon  the  prize  list.  (Section  4642, 
E.  S.)  At  least  90  per  cent  of  the  amounts  have  been  paid, 
and  there  is  no  money  available  from  which  the  claim  can  now 
be  paid. 

"In  1862  Secretary  of  the  Navy  Hunt  held  that  prize  money 
had  in  all  cases  been  so  apportioned  among  the  i)ersons  whose 
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names  are  borne  upon  the  prize  lists  as  to  exhaust  the  entire 
fond  for  distribution,  and  that  the  share  of  each  person  remains 
to  his  credit  until  paid.  The  Navy  Department  had  no  author- 
ity to  order  any  alteration  or  correction  of  the  prize  list  upon 
which  apportionment  had  been  made,  and  thus  reco^izing 
claims  for  the  payment  of  which  there  are  no  available  funds; 
that  Congress  alone  can  grant  relief  in  such  cases.  While 
Secretary  Hunt  held  that  the  Kavy  Department  had  no  author- 
ity to  order  the  alteration  or  correction  of  the  prize  Lst  upon 
which  apportionment  had  been  made,  other  Secretaries  have 
authorized  it,  and,  as  I  understand,  the  person  whose  name 
was  added  to  the  list  was  paid  the  same  amount  as  those  in 
whose  favor  the  original  distribution  was  made.  I  think  that 
practice  was  illegal;  that  this  ofiOice  has  no  authority  over  the 
claim,  for  the  reason  that  the  apportionments  have  been  made 
and  that  the  appropriations  have  been  exhausted. 

*'  I  therefore  submit  the  question  to  you  for  approval  or  dis- 
approval.'^ 

When  an  enemy's  vessel  has  been  captured  or  destroyed,  and 
the  gross  amount  of  money  to  be  distributed  and  the  vessels 
entitled  to  share  in  such  distribution  duly  ascertained,  the  Sec- 
retary of  the  Kavy  famishes  the  Auditor  for  the  Navy  Depart- 
ment with  a  list  of  the  officers  and  men  forming  the  complement 
of  the  vessel  entitled  to  share  in  the  award.  Thereupon  the 
Auditor  makes  out  the  prize  list,  assigning  to  each  person  his 
share  of  the  amount  assigned  to  the  vessel,  and  payment  is 
then  made  to  each  person  upon  proper  application. 

Before  payment  has  been  commenced  it  is  both  competent 
and  proper  to  correct  any  discovered  errors  in  the  list;  but 
after  payment  has  been  made  to  a  part  or  all  of  the  men  whose 
names  are  found  on  the  list  ^  new  name  can  not  be  added  with- 
out increasing  the  gross  amount  of  the  award  to  said  vessel,  or 
by  taking  the  sum  assigned  to  another  to  pay  the  person  whose 
name  has  been  added.  The  gross  amount  can  not  be  increased, 
for  the  reason  that  there  is  no  appropriation  out  of  which  the 
increase  can  be  paid;  and  it  needs  no  argument  to  show  that 
money  belonging  to  one  person  can  not  legally  be  used  to  pay 
a  debt  due  another. 

The  fact  that  in  some  cases  new  names  have  been  added  can 
not  be  pleaded  in  support  of  a  practice  wholly  without  warrant 
in  law. 

I  fully  concur  in  the  decision  of  Mr.  Hunt,  Secretary  of  the 
Navy,  as  stated  by  the  Auditor,  that  the  executive  officers 
of  the  Government  are  without  power  to  remedy  the  wrong 
which  may  have  been  committed.    This  class  of  cases  seems 
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pecaliarly  to  call  for  Congressional  relief.     The  decision  of  the 
Auditor  is  approved. 

Bdw.  a.  Bowers, 

Asitistant  CamptroUer. 


IK  EB  APPEAL  OF  J.  J.  McALBSTBB,  UNITED  STATES 
MARSHAL  FOR  THE  INDIAN  TERRITORY. 

While  it  is  the  duty  of  a  marshal  to  call  the  attention  of  the  court  to  an 
error  in  calculating  the  mileage  of  a  jaror,  yet  if  he  has  not  seen  the 
error  he  can  not,  under  section  846,  Revised  Statutes,  be  charged 
with  the  excessive  mileage  paid  by  him  on  the  taxation  of  the  court. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

January  16^  1896. 
Mr.  J.  J.  McAlester,  United  States  marshal  for  the  Indian 
Territory,  appeals  from  the  settlement  by  the  Auditor  for  the 
State  and  other  Departments  of  his  account  for  fees  of  jurors 
for  the  half  year  ending  December  31,  1894. 

In  the  settlement  made  by  the  Auditor  tlie  following  dis- 
allowance was  made : 

" P.  H.  Littlepage  was  paid  fl  1.10  for  122  miles'  travel;  $6.10 
is  the  amount  he  should  have  been  paid — $5.'' 

Mr.  McAlester  claims  that  notwithstanding  the  error  he  is 
entitled  to  receive  credit  for  the  amount  he  has  actually  paid, 
because  section  846,  Revised  Statutes,  provides  ^Hhat  no 
accounts  of  fees  or  costs  paid  to  any  witness  or  juror,  uxx>n  the 
order  of  any  judge  or  commissioner,  shall  be  so  reexamined 
as  to  charge  any  marshal  for  an  erroneous  taxation  of  such 
fees  or  costs."  The  certificate  of  the  clerk  as  to  the  payment 
of  this  juror  was  in  the  following  form: 

"ORDER  to  pay  PETIT   JUROR. 

"United  States  court  for  the  Indian  Territory. 

"And  now,  to  wit,  at  the  September  term,  1894,  of  said 
court:  It  is  ordered  by  the  court  that  upon  filing  proof  of 
attendance  and  the  number  of  miles  traveled  by  each  juror 
and  time  occupied  in  coming  to  and  going  from  the  court  from 
and  to  his  place  of  residence  tht'  marshal  of  the  United  States 
pay  to  each  the  amount  due  for  his  mileage  and  attendance 
as  a  juror.  And  that  this  order  be  entered  upon  the  minutes 
of  the  court,  together  with  the  names  of  the  jurors  and  tbe 
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amount  so  due  to  them ;  and  that  the  same  be  certified  to  the 
marshal  as  part  of  the  expenses  of  the  present  term- of  court. 


Name. 

RMldenoe.      No.  of  days. 

Amoont. 

^o.of 
milee. 

Amount. 

Total 
amoant. 

P.  H.  Littlepage 

Lehigh  8....    10th,   11th, 
12th. 

$6.00 

122 

♦11. 10 

♦17. 10 

"I,  Joseph  W.  Phillips^  clerk  of  the  United  States  court  in 
the  Indian  Territory  aforesaid,  do  hereby  certify  that  the  fore- 
going is  a  true  copy  of  an  order  of  the  said  court  made  on  the 
12th  day  of  September,  A.  D.  1894,  and  that  in  pursuance  of 
said  order  I  have  taken  the  proof  of  attendance,  time  occupied 
in  travel,  and  mileage  of  the  juror  aforesaid,  and  that  I  have 
entered  the  same,  together  with  the  order,  upon  the  minutes 
of  the  said  court    Of  all  of  which  the  above  is  a  true  copy. 

<<ln  testimony  whereof  I  do  hereunto  set  my  hand  and  affix 
the  seal  of  said  court,  at  S.  McAlester,  in  said  Territory,  this 
12th  day  of  September,  A.  D.  1894. 

"Jos.  W.  Phillips,  Glerh. 
**By  P.  L.  Mynobtt,  Jr.,  Deputy.^ 

The  pay  roll  upon  which  payment  was  made  is  an  exact  copy 
of  so  much  of  the  above  as  includes  the  name,  residence,  num- 
ber of  days,  number  of  miles  and  the  various  amounts,  and 
contains  the  following  certificate: 

"I  certify  that  the  within  named  witnesses  were  entitled  to 
sums  set  opposite  their  respective  names,  as  appears  from  the 
records  of  the  court  and  the  affidavits. of  said  witnesses  filed 
in  this  office. 

"Joseph  W.  Phillips,  Cleric. 
"By  O.  P.  Bbube,  Deputy.^ 

It  will  be  noticed  that  the  order  of  the  court  provides  that 
"the  marshal  of  the  United  States  pay  to  each  the  amount 
due  for  his  mileage  and  attendance  as  a  juror,''  and  requires 
that  there  be  entered  upon  the  minutes  of  the  court  the  names 
of  the  jurors  and  the  amount^s  so  due  to  them,  and  that  the  same 
be  certified  to  the  marshal  as  part  of  the  expenses  of  the  court. 

In  the  present  case  the  amount  certified  to  the  marshal  by 
the  clerk,  although  the  same  amount  as  entered  upon  the  min- 
utes of  the  court  as  the  amount  taxed  by  the  court  for  the  fees 
and  mileage  of  the  juror,  was  not  in  fact  the  amount  which 
should  have  been  so  taxed,  for  the  clerk  made  an  error  in  calcu- 
lating the  amount  due  for  mileage. 

The  certificate  given  to  the  marshal  did  not  specifically  show 
bow  the  clerk  had  arrived  at  the  amount  which  he  taxed  as 
11268— VOL  2 2A 
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mileage,  although,  as  the  miirshal  no  doubt  knew  that  5  cents 
a  mile  is  the  legal  rate,  he  might  have  ascertained  the  correct- 
ness of  the  taxation  by  verifying  the  calculation  of  the  clerk. 

While  it  is  clearly  the  duty  of  the  marshal  as  an  officer  of  the 
United  States  to  protect  the  Government  in  all  cases  where  he 
sees  that  money  is  being  unlawfully  allowed  to  anyone,  and 
when  he  sees  that  an  erroneous  taxation  has  been  made  by  the 
clerk  he  should  have  the  clerk  correct  same  before  payment; 
yet,  in  the  present  case,  where  the  marshal  has  in  fact  paid  the 
amount  taxed  by  the  clerk  in  good  faith  and  without  having 
detected  the  mistake,  he  seems  clearly  to  be  protected  by  the 
provisions  of  section  846,  Revised  Statutes. 

The  amount  -disallowed  by  the  Auditor  will  therefore  be 
allowed  on  this  revision. 

R.  B.  BOWLEB, 

Comptroller. 


m  RE  APPEAL  OF  J.  S.  WILLIAMS,  UNITED  STATES 
MARSHAL  FOR  THE  EASTERN  DISTRICT  OF 
TEXAS. 

Under  the  act  of  Angast  18, 1894^  reqniring  a  manhal  to  take  his  prisonen 
before  the  \;ircnit  court  commissioner  nearest  to  the  place  of  arrest, 
the  question  as  to  which  of  two  or  more  officers  is  the  nearest  within 
the  meaning  of  the  act  is  one  of  fact  for  determination  in  each  par- 
ticular case. 

The  '*  nearest  commissioner/'  within  the  meaning  of  the  act  of  Angnst  18, 
1894,  is  not  necessarily  the  one  who  is  nearest  by  geometrical  measure- 
ment, but  may  be  one  who  is  nearest  by  the  most  practical  and  usuaUy 
traveled  route.  * 

When  a  marshal  claims  mileage  for  taking  a  prisoner  before  a  commis- 
sioner who  is  not  the  nearest  in  a  straight  line  from  the  place  of  arrest, 
the  burden  is  upon  him  to  show  that  such  officer  was  the  nearest 
within  the  meaning  of  the  act  of  August  18,  1894. 

Treasury  Departmbnt;, 
Office  of  Comptroller  of  the  Treasury, 

Jantmry  16j  1S96. 
Mr.  J.  S.  Williams,  United  States  marshal  for  the  easteru 
district  of  Texas,  appeals  from  the  settlement  by  the  Auditor 
for  the  State  and  other  Departments  of  his  account  for  the 
quarter  ending  June  30,  1895.  Among  the  items  disallowed 
by  the  Auditor  were  all  charges  for  transportation,  because  the 
defendant  was  not  taken  before  the  circuit  court  oommissioner 


Digitized  by  VjOOQ  IC 


APPEAIi   OF   MARSHAL  WILLIAMS.  355 

Dearest  to  the  place  of  arrest,  as  provided  by  the  act  of  Aagnst 
18, 1894  (28  Stat.,  416),  which  provides: 

^^  Provided^  That  it  shall  be  the  duty  of  the  marshal,  his 
deputy,  or  other  officer,  who  may  arrest  a  person  charged  with 
any  crime  or  offense,  to  lake  the  defendant  before  the  nearest 
circuit  court  commissioner  or  the  nearest  judicial  oflficer  having 
jurisdiction  under  existing  laws  for  a  hearing,  commitment,  or 
taking  bail  for  trial,  and  the  officer  or  magistrate  issuing  the 
warrant  shall  attach  thereto  a  certified  copy  of  the  complaint, 
and  upon  the  arrest  of  the  accused,  the  return  of  the  warrant, 
with  a  copy  of  the  complaint  attached,  shall  confer  jurisdiction 
upon  such  officer  as  fully  as  if  the  complaint  had  originally 
been  made  before  liim,  and  no  mileage  shall  be  allowed  any 
officer  violating  the  provisions  hereof." 

In  the  Indian  Territory  there  are  no  judicial  officers  having 
jurisdiction  to  hear  such  cases  excepting  commissioners,  and 
therefore  the  clause  of  the  above-quoted  statute  in  regard  to 
taking  the  defendant  before  the  nearest  judicial  officer,  other 
than  a  commissioner,  has  no  application. 

It  appears  in  these  various  cases  that  the  arrests  were  made 
from  10  to  30  miles  or  more  east  of  Talihina  in  the  Indian  Ter- 
ritory; that  there  was  a  commissioner  at  Garvin  who  was,  in 
fact,  the  nearest  commissioner,  measuring  the  distance  by  an 
air  line  from  the  points  of  arrest  to  Garvin,  but  that  the  mar- 
shal after  making  the  arrest  took  the  defendant  back  to  Tali- 
hina and  by  rail  to  Paris.  In  explanation  the  marshal  states 
that  the  country  between  the  points  of  arrest  and  Garvin  is 
mountainous  and  impassible  by  ordinary  means  of  conveyance; 
that  the  only  practicable  route  from  the  place  of  arrest  to 
Garvin  would  have  been  very  circuitous,  requiring  the  marshal 
to  take  his  prisoner  outside  of  the  district  for  which  he  is  mar- 
shal and  into  the  State  and  districts  of  Arkansas  and  wholly 
by  wagon,  the  actual  distance  by  such  route  not  being  given, 
but  being  probably  somewhat  l^ss  than  the  distance  traveled 
in  order  to  take  the  defendant  to  Paris.  It  appears  from  the 
statements  made  by  the  marshal,  after  careful  inquiries  made 
by  him,  that  the  usual  mode  of  travel  from  the  points  where 
the  arrests  were  made  to  Paris  was  taken  by  the  marshal  with 
the  various  defendants. 

Under  the  explanations  made  by  the  fnarshal  I  am  of  the 
opinion  that  he  complied  with  the  provisions  of  the  act  of 
August  18,  1894.  The  clause  in  said  act  was  evidently  enacted 
in  order  to  prevent  marshals  from  making  unnecessary  mileage, 
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and  in  order  that  the  prisoners  and  witnesses  might  not  be 
obliged  to  travel  farther  from  their  homes  than  necessary  to 
the  proper  execution  of  jastice. 

That  the  nearest  commissioner  by  geometrical  measarement 
is  not  the  nearest  commissioner  within  the  meaning  of  the  act 
seems  clear  both  upon  principle  and  authority.  In  Shaw  v. 
Cade  (54  Tex.,  307),  it  was  held,  under  a  statute  which  provided 
that  <<a  cause  shall  be  removed  to  some  adjoining  county  the 
court-house  of  which  is  nearest  the  county  in  which  the  suit  is 
pending,'' that  the  nearest  court-house  within  the  meaning  of 
the  statute  is  not  necessarily  the  ono  nearest  by  geometrical 
measurement,  but  may  be  the  one  most  convenient  of  access 
and  nearest  by  the  usually  traveled  route.  See  also  Williams 
v.  Niagara  Fire  Insurance  Company  (50  Iowa,  561-565). 

In  making  the  travel  necessary  a  marshal  or  other  officer  of 
the  Oovernment  is  entitled  to  make  such  travel,  and  to  receive 
mileage  therefor,  by  the  most  practical  and  usually  traveled 
route.  If,  therefore,  a  commissioner  in  an  air  line  from  a 
place  of  arrest  were  nearer  to  the  place  of  arrest  than  another 
commissioner  situated  at  a  point  through  which  it  would  be 
necessary  for  the  marshal  to  travel  in  order  to  reach  the  firat- 
naroed  commissioner,  the  latter  and  not  the  former  would  be 
the  nearest  commissioner  within  the  meaning  of  those  words 
in  the  act  of  August  18,  1894.  Upon  the  same  principle  it 
follows,  therefore,  that  where  there  are  two  commissioners, 
one  of  whom  can  be  reached  by  a  practically  traveled  route, 
mostly  by  rail,  and  the  other  of  whom  can  only  be  reached  by 
a  circuitous  wagon  road  and  the  difference  in  distance  is  not 
material,  that  the  commissioner  who  would  ordinarily  be 
selected  by  an  individual  in  case  it  was  necessary  for  the  trans- 
action of  his  own  private  busme^^s,  although  somewhat  farther 
than  the  other  commissioner,  is  also  within  the  meaning  of  the 
act  of  August  18,  1894,  the  nearest  commissioner.  In  cases 
like  those  now  under  consideration,  who  is  the  nearest  commis- 
sioner is  always  a  question  of  fact  to  be  determined  upon  the  cir- 
cumstances of  each  particular  case.  Under  the  circumstances 
of  the  cases  now  under  consideration,  as  above  stated,  I  am  of 
the  opinion  that  the  commissioner  selected  by  the  marshal  at 
Paris  was  the  nearest  commissioner  within  the  meaning  of  the 
act  of  August  18, 1894.  The  transportation  disallowed  by  the 
Auditor  will  be  allowed  upon  this  revision. 

B.   B.  BOWLEB, 

Comptroller. 
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SHELTER  FOR  PNEUMATIC  GUNS. 

^ppropriatioDft  made  for  the  purchaBe  of  pneumatic  dynamite  guns  ''ready 
for  military  use''  muy  be  used  for  the  erection  of  the  shelter  necessary 
to  keep  the  guns  in  serviceable  conditiou,  the  expense  being  neces- 
sarily incident  to  the  accomplishment  of  the  purpose  for  which  the 
appropriations  are  made. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

January  18j  1896. 
Sir:  I  am  in  receipt  by  your  reference  of  the  commanicatiou 
of  Brig.  Gen.  D.  W.  Flagler,  Chief  of  Ordnance,  of  January 
14, 1896.  The  question  raised  is  whether  under  the  appropria- 
tions made  for  pneumatic  dynamite  guns,  any  part  thereof  can 
be  utilized  in  building  such  shelter  as  is  necessary  to  maintain 
the  guns  in  question  in  a  serviceable  condition. 

The  provisions  for  the  purchase  of  the  dynamite  guns  are  as 
follows: 

"For  the  purchase  by  the  Secretary  of  War  of  pneumatic 
dynamite  guns  of  different  calibers,  and  the  necessary  machin- 
ery to  fire  and  handle  the  same,  ammunition  and  carriages  for 
the  same,  all  complete  and  mounted  in  place  ready  for  military 
usCj  four  hundred  thousand  dollars,  or  so  much  thereof  as  he 
may  deem  proper."   (Act  September  22, 1888,  25  Stat.,  488.) 

"  For  the  purchase  by  the  Secretary  of  War  of  three  pneu- 
matic dynamite  guns  of  tifteen-inch  caliber  and  the  necessary 
machinery  to  fire  and  handle  the  same,  ammunition  and  car- 
riages for  the  same,  to  be  placed  and  mounted  ready  for  use, 
free  of  cost  to  the  Government,  at  such  point  or  points  on  the 
Pacific  Coast  as  may  be  designated  by  the  Secretiiry  of  .War, 
one  hundred  and  eighty-seven  tliousand  five  hundred  dollars, 
or  so  much  thereof  as  he  may  deem  proper."  (Act  March  2, 
1889,  25  Stat.,  8;^2.) 

In  view  of  the  language  of  the  above  appropriations,  1  am 
of  the  opinion  that  it  was  the  intention  of  Congress  to  author 
ize  the  exx)enditure  of  these  two  sums  appropriated  for  any 
purpose  necessary  for  the  purchase  and  arrangement  of  the 
dynamite  guns  in  such  a  coudition  that  they  should  be  "ready 
for  military  use."  It  is  evident  that  if  such  guns  as  these 
were  rendered  unserviceable  by  exposure  to  the  elements,  they 
are  not  ready  for  military  use,  and  therefore  the  cost  of  the 
construction  of  such  shelter  as  is  necessary  to  accomplish  this 
object  is  properly  payable  out  of  these  appropriations. 

It  should  be  observed,  however,  that  the  appropriation  for 
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dynamite  guns  on  the  Pacific  Coast,  beinj?  specific-in  its  nature, 
is  only  available  for  the  constrnction  of  shelter  for  the  guns 
there  located. 

Respectfully,  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller, 
The  Secretary  op  War. 


IN  RE  CLAIM  OF  DAN.  E.  LITTLE  FOR  REIMBURSE- 
MENT  OF  EXPENSES  OF  LAST  SICKNESS  AND 
BURIAL  OF  DECEASED  PENSIONER. 

Where  the  aseets  of  a  deceased  pensioner  consist  solely  of  a  homestead 
which  the  law  of  the  State  where  he  resided  exempts  from  execution, 
cansin,!^  deHcent  to  the  heirs  free  from  charges  for  funeral  mod  burial 
expenses,  it  is  held  that  decedent  left  no  assets  within  the  meaning  of 
the  act  of  March  2.  1895. 

Treasltby  Department, 
Office  of  Comptroller  of  the  Treasury, 

January  20^  1896. 

Dan.  E.  Little,  of  Nashua,  Town,  appeals  froin  the  sKstion  of 
the  Auditor  for  the  Interior  Department,  as  evidenced  by  his 
decision  No.  3()24  of  November  12,  1895. 

The  claim  is  for  $39  for  reimbursement  of  funeral  and  burial 
expenses  of  Sarah  Bean,  a  pensioner  under  rertificate  No. 
202815,  and  was  disallowed  by  the  Auditor  for  the  reason  that 
the  dex^edent  left  real  estate  valued  at  $100. 

Now  comes  the  claimant  and  shows  that  the  real  evstat«  in 
question  consisteil  of  a  homestead  where  the  decedent,  a 
widow,  resided  at  the  time  of  her  death,  and  contends  that 
there  were  no  assets  within  the  meaning  of  the  act  of  Manrh 
2,  1895  (28  Stat.,  9G4). 

The  Revised  Statutes  of  Iowa,  sections  1988  and  19S9,  pro- 
vide that  the  homestead  of  a  widow  shall  be  exempt  from 
execution  for  debts  not  contracted  prior  to  acquiring  title  to 
said  estate.  This  law  has  been  passed  ui>on  by  the  supreme 
court  of  Iowa  in  a  decision  in  case  of  Knox  v.  Hanlon  (48 
Iowa,  252),  in  which  it  was  held  that  the  homestead  left  by  a 
widow  descended  to  the  heirs  without  charge  for  funeral  and 
burial  expenses. 

As  the  property  left  by  the  deceased  i>ensi<)ner  in  this  case 
consisted  solely  of  a  homestead  not  liable'for  burial  expenses,, 
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it  is  lield  there  were  no  assets  withiu  the  meaning  of  the  act 
of  March  2, 1895;  therefore  this  claim  will  be  allowed  to  the 
extent  of  $12.40,  the  amount  of  accrued  and  unpaid  pension 
at  the  date  of  death  of  Sarah  Bean. 

Edw.  a.  Bowers, 
Assistant  Comptroller, 


PAYMENT  OF  EMPLOYEES  OF  THE  HOUSE  OF 
REPRESENTATIVES. 

A  clerk  of  a  committee  of  the  House  of  Representatives  who  ceased  to 
hold  the  office  on  December  21, 1895,  is  not  entitled,  nnder  the  resoln- 
tion  directing  payment  of  salaries  of  clerks  and  employees  for  the 
mouth  of  December  on  the  20tb  day  of  that  mouth,  to  the  salary  for 
the  whole  month,  payment  not  having  been  made  to  him  until  after  he 
had  vacated  the  office. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

January  22^  1896. 
Sir:  I  am  in  receipt  of  your  letter  of  the  21st  instant,  stat- 
ing that  O.  W.  Catchings  was  the  clerk  of  the  Committee  on 
Rivers  and  Harbors  until  December  21,  1895,  when  Henry  G. 
Kask  was  ai)xx)inted  as  his  saccessor.  You  state  that  neither 
Mr.  Catchings  nor  Mr.  Eask  has  been  paid  the  salary  due  to 
each  of  them  for  their  services  during  the  month  of  December, 
and  that  Mr.  Catchings  claims  salary  for  the  full  mouth  of 
December,  under  the  joint  resolution  of  December  20,  1895, 
which  is  as  follows: 

**  That  the  Secretary  of  the  Senate  and  the  Clerk  of  the 
House  of  Representatives  be,  and  they  are  hereby,  authorized 
and  instructed  to  pay  the  oflBcers  and  employees  of  the  Senate 
and  House  of  Representatives,  including  the  Capitol  police, 
their  respective  salaries  for  the  month  of  December,  eighteen 
hundred  and  ninety-five,  on  the  twentieth  day  of  said  month." 

You  ask,  first,  whether  or  not  Mr.  Catchings  is  entitled  to 
be  paid,  as  such  clerk,  under  the  above-cited  resolution,  the 
salary  for  the  full  month  of  December;  second,  whether  Mr. 
Rask  is  entitled  to  be  paid  the  salary  for  such  x)osition,  from 
the  22d  to  the  31st  of  December. 

In  my  opinion  there  is  nothing  in  the  resolution  of  Decem- 
ber 20, 1895,  to  indicate  an  intention  upon  the  ])art  of  Congress 
to  make  a  donation  of  any  sum  to  any  officer  or  employee  of 
the  Senate  or  House  of  Representatives;  and  that  said  leso- 
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lation  was  adopted  for  the  sole  purpose  of  anticipatiiig,  on 
December  20,  the  paymeDt  of  the  salaries  which  would  become 
dae  to  the  officers  and  employees  of  the  two  lioases  of  Con 
gress  for  the  month  of  December,  and  which  would  ordinarily 
not  have  been  paid  until  the  end  of  that  month. 

If  Mr.  Catchings  had  been  paid  on  the  20th  of  December  the 
amount  of  the  salary  which  it  was  presumed  he  would  have 
earned  for  the  full  mouth,  payment  would,  under  the  very  terms 
of  the  resolution,  have  been  authorized;  but  as  he  has  not  been 
paid  he  is  not  entitled  to  receive  more  than  that  which  he  has 
earned.  Therefore  you  are  authorized  to  pay  to  Mr.  Catchings 
salary  as  clerk  of  the  Committee  on  Kivers  and  Harbors  to 
December  21, 1895,  only,  and  to  Mr.  Eask  the  salary  as  sucsh 
clerk  for  the  remaining  portion  of  said  month. 
EespectfuUy,  yours, 

R.  B.  BOWLEB, 

Comptroller, 
Hon.  A.  McDowell, 

Clerk  HouH€  of  Bepresentatwes, 


POSTAL-CAR  SERVICE  BETWEEN  BUFFALO  AND 
DETROIT  VIA  THE  CANADA  SOUTHERN  RAIL- 
WAY. 

The  Postmaster-General  may,  when  in  his  Judgment  the  interests  of  the 
postal  service  require  it,  enter  into  a  contraet  under  section  4006, 
Revised  Statutes,  for  the  operation  of  a  line  of  postal  cars  between 
two  exchange  offices  in  the  United  States  through  Canada,  if  the  free 
transportation  of  closed  mails  by  the  Canadian  authorities  between 
such  points  does  not  meet  the  requirements  of  the  service. 

Tbeasury  Dbpabtment, 
Office  of  Comptrolleb  of  the  Tbeasury, 

January  23^  1896. 
The  Auditor  for  the  PostOffice  Department  having  made  a 
new  construction  of  section  4006  of  the  Eevised  Statutes,  sub- 
mits his  decision  for  approval,  disapproval,  or  modification  by 
the  Comptroller,  as  provided  by  section  8  of  the  act  of  July 
31, 1894  (28  Stat.,  208). 

Section  4006,  Revised  Statutes,  is  as  follows: 

'^The  Postmaster  General,  after  advertising  for  proposals, 
may  enter  into  contracts  or  make  suitable  arrangements  for 
transporting  the  mail  through  any  foreign  country,  between 
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any  two  points  in  the  United  States,  and  such  transportation 
shall  be  by  the  speediest,  safest,  and  most  ecoDomlcal  route; 
and  all  contracts  therefor  may  be  revoked  whenever  any  new 
road  or  canal  shall  be  opened  affording  a  speedier,  more  eco- 
noniical,  and  equally  safe  transportation  between  the  same 
points;  bnt  in  case  of  the  revocation  of  any  such  contract,  a 
fiftir  indemnity  shall  be  awarded  to  the  contractor.'' 

IJnderthe  authority  contained  in  this  section  the  Postmaster- 
General,  on  November  27,  1895,  entered  into  an  agreement 
with  the  Canada  Southern  Eailway  Company  for  the  operation 
of  a  line  of  railway  x)08tal  cars  between  Buffalo,  N.  Y.,  and 
Detroit,  Mich.,  through  Canada. 

The  Auditor  holds  that  the  mails  on  this  route,  being  car- 
ried without  the  receipt  or  discharge  of  any  mail  matter  along 
the  route,  must  be  regarded  as  <<  closed  mails,"  and  that  the 
agreement  between  the  United  States  and  Canada  in  the 
convention  of  January  26,  1888,  that  certain  "closed  mails" 
should  be  carried  free  of  charge,  renders  it  unnecessary  for  the 
Postmaster- General  to  make  any  arrangements  for  the  trans- 
portation of  the  maUs  now  under  consideration  at  the  expense 
of  the  United  States. 

Article  6  of  the  convention  above  cited  is  as  follows: 

"The  United  States  of  America  and  the  Dominion  of  Can- 
ada each  grants  to  the  other,  free  of  any  charges,  detention, 
or  examination  whatsoever,  the  transit  across  its  territory  of 
the  closed  mails  made  up  by  any  authorized  exchange  office  of 
either  country,  addressed  to  any  other  exchange  office  of  the 
same  country,  or  to  any  exchange  office  of  the  other  country." 

The  Postmaster-General  makes  the  following  statement  with 
reference  to  the  facilities  afforded  by  the  terms  of  the  conven- 
tion just  referred  to : 

"* Closed  mails'  as  applied  to  foreign  mails  are  those  which 
are  obliged  of  necessity  to  traverse  one  or  more  intermediary 
conntries  in  their  transit  from  the  country  of  origin  to  the 
country  of  destination.  A  < closed  mail'  made  up  by  an  ex- 
change office  in  one  country  for  another  exchange  office  of  the 
same  country,  but  which  traverses  a  foreign  country  in  reach- 
ing its  destination,  is  delivered  to  the  postal  representatives 
of  that  country  in  sealed  sacks  on  the  border  and  remains  in 
the  custody  of  said  representatives  until  delivered  to  the  ex- 
change office  at  the  point,  where  it  reenters  the  home  country. 
While  in  transit  through  the  foreign  country  the  seal  remains 
unbroken." 

Under  the  arrangement  made  with  the  Canada  Southern 
Railway  the  mail  on  these  postal  cars  is  entirely  in  charge  of 
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the  railway  x)08tal  clerks  of  the  United  States,  and  the  object 
of  the  arrangement  18  the  expeditious  transportation  of  impor- 
tant mails  and  such  distribution  while  en  route  as  will  advance 
their  delivery,  by  carriers  at  Detroit  and  Buffalo,  and  to  the 
connecting  routes  at  these  exchange  offices  Under  the  former 
arrangement  the  mails  were  sent  irom  Buffalo  to  Detroit  via 
Toledo,  making  an  actual  detention  of  six  hours,  and  in  many 
cases  of  practically  one  day,  in  delivery. 

Under  the  circumstances,  the  Postmaster-Greneral  decided 
that  it  was  for  the  interest  of  the  postal  service  that  this  line 
of  railway  postal  cars  should  be  established,  and  that  the  free 
transportation  of  closed  mails  by  the  Canadian  Government 
on  the  former  i>ostal  car  route  via  Toledo  did  not  furnish  a 
proper  service  for  the  city  of  Detroit  and  other  ])oint8  in  the 
State  of  Michigan.  He  therefore  entered  into  an  agreement 
with  the  Canada  Southern  Railway  under  the  authority  con- 
ferred upon  him  by  section  4006,  Kevised  Statutes. 

PVom  the  foregoing  statement  it  clearly  appears  that  the 
new  service  is  separate  and  distinct  from  that  which  could  be 
furnished  by  the  Canadian  authorities,  namely,  the  transporta- 
tion of  "  closed  mails."  The  object  sought  to  be  accomplished 
by  the  change  from  the  Toledo  route — the  saving  of  time  in 
the  delivery  of  the  mails — which  could  not  be  effected  by  the 
transportation  of  ^'  closed  mails,''  is  certainly  in  accordance 
with  the  general  policy  of  the  Post-Office  Department  to 
furnish  the  best  possible  service.  - 

The  question  whether  the  Postmaster-General  could,  under 
section  4006,  enter  into  a  contra<:t,  and  make  payments  there- 
under, for  the  performance  of  exactly  the  same  service  as  is 
required  to  be  rendered  by  the  Canadian  authorities*  free  of 
charge,  is  not  presenteil  in  this  instance,  and  therefore  the 
duty  of  the  accounting  officers  in  such  a  case  need  not  be 
considered. 

The  Postmaster-General,  acting  under  the  authority  and 
discretion  confided  in  him  by  law,  has  decided  that  the  inter- 
ests of  the  service  require  that  the  agreement  should  be  made 
with  the  Canada  Southern  Railway  Company,  and  section  4006 
clearly  contains  the  authority  to  act  in  such  a  case.  For  the 
reasons  stated  in  my  decisions  of  December  10,  1895  (ante, 
p.  290),  and  January  9, 1896  (ante^  p.  336),  the  exercise  of  this 
discretion  by  the  Postmaster-General  is  conclusive  u]K)n  the 
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accoimting  officers  so  long  as  his  actions  are  warranted  by  law 
and  Ills  contracts  are  made  in  good  faith. 

I  am  therefore  of  the  opinion  that  the  agreement  entered 
into  by  the  Postmaster  General  is  one  within  the  authority 
conferred  by  section  4006,  notwithstanding  the  provisions  of 
Article  G  of  the  Convention  with  Canada,  and  the  decision  of 
the  Aaditor  is  accordingly  disapproved. 

E.   B.  BOWLEB, 
Comptroller. 

SIDEWALKS  IN  THE  DISTRICT  OF  COLUMBIA. 

Under  the  act  of  August  7,  1894,  authorizing  the  Cowmissioners  of  the 
District  of  Colnmbia  to  improve  sidewalks  upon  application,  accom- 
panied by  a  deposit  of  one-half  of  the  estimated  cost  of  the  work, 
they  can  not  reimburse  a  person,  who  liiys  a  sidewalk  on  his  own 
account,  for  any  part  of  the  expenses  so  incurred. 

Tbeasuby  Department, 
Office  op  Comptroller  of  the  Treasury, 

January  24y  1896. 

Gentlemen  :  I  am  in  receipt  of  your  letter  of  December  16, 
1895,  in  reference  to  the  application  of  Senator  Wilkinson  Call 
to  the  Commissioners  of  tlie  District  of  Columbia  to  be  jreim- 
bnrsed  one-half  the  cost  of  a  sidewalk  which  he  had  laid  in 
front  of  his  premises,  No.  1903  N  street  northwest. 

It  appears  that  at  the  request  of  Senator  Call,  in  accord- 
ance with  the  provisions  of  the  act  of  August  7, 1894  (28  Stat., 
247),  relating  to  "assessment  and  permit  work,"  on  June  7, 
1895,  an  estimate  of  the  cost  of  a  sidewalk  in  front  of  Senator 
Call's  premises  was  made  by  the  Commissioners,  but  that  Sen- 
ator Call  did  not  deposit  one-half  of  the  estimated  cost  of  said 
sidewalk  in  accordance  with  the  method  prescribed  by  said 
act,  and  that  no  further  steps  were  taken  by  the  Commissioners 
in  regard  to  the  matter.  Subsequently  Senator  Call  himself 
laid  the  sidewalk  at  his  own  cost,  and  now  demands  from  the 
Commissioners  repayment  of  half  the  amount  so  expended  by 
him. 

You  ask  whether  you  are  authorized  to  pay  Senator  Call's 
claim. 

1  know  of  no  law  which  authorizes  the  repayment  to  any- 
one of  any  portion  of  the  expense  incurred  by  him  in  laying  a 
sidewalk  in  the  District. 
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A  clause  in  the  act  above  referred  to  provides  a  method  by 
which  a  person  desiring  to  be  relieved  from  one-half  of  the 
expense  of  laying  such  a  sidewalk  may  proceed.  It  provides 
for  the  entire  work  being  done  by  the  Commissioners  of  the 
District  of  Golambia  under  the  laws  relating  to  the  manner 
in  which  public  improvements  shall  be  made. 

As  the  sidewalk  was  not  laid  in  this  manner,  and  as  the  pro- 
visions of  the  act  of  August  7, 1894,  have  not  been  complied 
with,  and  as  there  is  no  law  authorizing  the  repayment  by  the 
Commissioners  of  one-half  the  cost  of  any  improvement  made 
by  an  individual,  the  Commission's  are  clearly  without 
authority  to  pay  Senator  Call's  claim. 

Respectfully,  yours,  R.  B.  Bowler, 

Comptroller. 

The  Commissioners  op  the  District  of  Columbia. 


DUPLICATE  COPY  OF  JUDGMENT  WHEN  ORIGINAL 
LOST  OR  DESTROYED. 

When  the  copy  of  a  judgment  of  the  Court  of  Claims,  reqaired  by  section 
1089,  Revised  Statntes,  has  been  lost  or  destroyed,  payment  may  be 
made  upon -a  properly  authenticated  duplicate  thereof. 

Trrasurt  Department, 
Office  of  Comptroller  op  the  Treasttrt, 

January  29^  1896. ' 
Sir:  I  am  in  receipt  of  your  communication  of  Janaary  28. 
1896,  in  reference  to  the  payment  of  the  claims  of  Matthew 
Clark  V.  United  States  and  the  Osage  Tribe  or  Nation  of  Indians, 
in  which  jadgmeut  has  been  rendered  in  favor  of  the  claimant 
in  the  Court  of  Claims. 

The  question  raised  is  whether  under  section  1089,  Eevised 
Statutes,  a  duplicate  of  a  judgment  certified  by  the  clerk  of 
the  Court  of  Claims  and  signed  by  the  Chief  Justice,  can  be 
accepted  by  this  Department  in  lien  of  the  copy  8i)ecifically 
provided  for  in  the  section.    You  hold: 

^<  I  am  of  the  opinion  that  under  that  section  a  duplicate 
would  be  entitled  to  the  same  credit  as  the  original  when  it  is 
shown  that  the  original  is  destroyed  or  lost,  and  can  not  be 
produced." 

And,  after  reciting  the  peculiar  facts  in  this  case,  that — 

<<It  is  the  opinion  of  this  office  that  the  true  intent  and 
meaning  of  section  1089  has,  under  the  circumstances  of  this 
case,  been  complied  with  by  the  filing  of  the  duplicates." 
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As  provided  by  section  8  of  the  act  of  July  31, 1894  (28  Stat, 
),  yoQ  have  referred  this  original  construction  of  yoors  of 
said  section  1089  to  this  office,  and  1  have  to  advise  yon  that 
I  concur  in  the  same. 

All  papers  transmitted  in  connection  with  your  letter  are 
herewith  returned. 

Respectfully,  yours,  Bdw.  A.  Bowebs, 

Assistant  Comptroller. 
The  AuDiTOB  FOB  THE  Intebidb  Depabtment. 


PAYMENTS   FOR  WORK  DONE   UNDER   CONTRACT 
UPON  PUBLIC  BUILDING  DESTROYED  BY  FIRE. 

Under  a  contract  for  woYk  on  a  public  bailding  in  process  of  erection  pro- 
viding that  the  contractor  shall  be  paid  monthly  for  work  actually 
executed  and  put  in  place,  he  is^  upon  the  complete  destruction  of  the 
building  by  lire  without  fault  of  the  contractor  or  of  the  Government, 
entitled  to  payment  from  the  United  States  for  the  labor  done  and  for 
such  materials  as  have  been  actually  worked  into  the  building. 

Tbkasuby  Department, 
Office  of  Comptrolleb  of  the  Treasury, 

January  2,9,  1896. 

Sir:  I  am  in  receipt  of  your  letter  of  tbe  24th  instant, 
inclosing  a  contract  entered  into  bet>Yeen  the  United  States 
and  John  W.  Burrowes  for  labor,  materials,  and  work  required 
for  the  interior  finish,  plumbing,  and  approaches  for  the  United 
States  custom-house  and  post-office  building  in  the  city  of  St. 
Albans,  Vt.,  which  contract  was  entered  into  on  December  17, 
1894. 

It  appears  that  on  December  22,  1893,  a  contract  was 
entered  into  between  the  United  States  and  George  W, 
Gorbett  for  the  cut  stone  and  brickwork,  ironwork,  roof  con- 
struction, and  covering  for  the  superstructure  of  said  building; 
that  the  work  under  said  contract  was  accepted  and  paid  for, 
and  that  the  work  to  be  done  by  Bnrrowes  under  his  contract 
for  the  interior  finish,  etc.,  was  to  be  done  U))on  the  superstruct- 
ure erected  under  the  contract  with  said  C(Tbett. 

It  furthermore  appears  that  on  May  19, 1896,  before  Burrowes 
had  completed  the  work  under  his  contract,  but  after  he  had 
performed  a  large  portion  of  the  same,  the  said  custom-house 
and  post-office  building  was,  without  the  fault  of  either  the 


Digitized  by  VjOOQ  IC 


36^  DECISIONS   OF   THE   COMFTBOLLEB. 

United  States  or  Burrowes,  eompletelj  destroyed  by  a  fire, 
which  consumed  a  large  portion  of  the  city  of  St.  Albans. 
The  amount  of  work  done  by  Burrowes  under  the  contract  at 
tlu*  time  the  building  was  destroyed  is  stated  by  him  to  have 
amounted  to: 

For  completeil  work $11, 100.00 

For  additional  material  in  the  bailding 900. 00 

For  stock  in  atora^^e 4-50. 00 

Total 12,450,00 

He  has  been  paid  in  accordance  with  the  terms  of  his  con- 
tract $6,390.  He  now  asks  payment  for  $6^060,  the  difference 
between  the  amount  paid  to  him  and  the  value  of  the  work 
which  he  claims  to  have  done  uudei;  the  contract.  The  value 
of  the  completed  work  as  claimed  by  Burrowes  is  substantially 
corroborated  by  the  Government  superintendent  in  charge  of 
the  building. 

You  Hsk  whether  the  United  States  are  bound  to  pay  said 
contractor  for  the  work  put  in  place  under  the  contract  prior 
to  the  fire;  and  if  so,  are  they  bound  to  pay  in  full  for  said 
work  or  only  90  per  cent  of  the  estimated  value  of  the  same 
under  the  contract. 

From  an  examination  of  the  contract  it  appears  that  Bur- 
rowes agreed  ^^  to  furnish  all  of  tlie  labor  and  materials  and 
do  and  perform  all  of  the  work  required  for  the  interior  finish, 
plumbing,  and  approaches"  for  said  building  in  accordance 
with  certain  a<lvertisements  for  prox)osals  which  are  made  a 
part  of  the  contract,  and  that  the  United  States  agreed  to  pay 
said  Burrowes — 

^'  in  consideration  of  the  herein-recited  covenants  and  agree- 
ments made  by  the  ])arty  of  the  second  part  [Burrowes],  the 
sum  of  $17,000.  •  •  •  Payments  to  be  made  in  the  following 
manner,  viz:  Ninety  (90)  per  cent  (nine-tenths)  of  the  value  of 
the  work  executed  and  actually  in  place  to  the  satisfaction 
of  the  party  of  the  first  part,  will  be  paid  from  time  to  time  as 
the  work  progresses,  in  monthly  payments  (the  said  value  to 
be  ascertained  by  the  party  of  the  first  part),  and  ten  (10)  per 
cent  (one-tenth)  thereof  will  be  retained  until  the  completion 
of  the  entire  work,  and  the  approval  and  acceptance  of  the 
same  by  the  party  of  the  first  part,  which  amount  shall  be  for- 
feited by  said  party  of  the  second  part  in  the  event  of  the  non- 
fulfillment of  this  contra(!t,  subject,  however,  to  the  discretion 
of  the  Secretary  of  the  Treasury." 
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In  the  proposals  which  are  attached  to  and  form  a  part  of 
the  contract  are  found  the  following  clauses: 

'•Payments:  After  the  acceptance  of  a  proposal,  and  exe- 
cution and  approval  of  a  formal  bond,  or  contract,  monthly 
payments  will  be  made  on  account  of  the  work  actaally  exe- 
cuted and  in  place  in  the  building,  and  such  payments  will  be 
made  by  the  authorized  agent  of  the  Treasury  Department, 
based  upon  the  estimated  value  of  the  quantity  of  such  work 
computed  from  the  contract  unit  of  value,  less  10  per  cent  to 
be  retained  until  the  entire  and  satisfactory  completion,  final 
inspection,  and  acceptance  of  all  the  materials  and  work 
embraced  in  the  contract,  at  which  time  final  ])ayment  of  the 
balance  due  will  be  made;  but  no  payment  will  be  made  for 
any  materials  delivered  but  not  actually  put  in  place.^' 

"Protection  of  work  and  materials:  The  successful 
bidder  will  be  responsible  for  the  proper  care  and  protection 
of  all  materials  delivered  and  work  performed  by  him  until  the 
completion  and  acceptance  of,  and  final  payment  for,  all  of 
the  work  embraced  in  his  proposal;  and  part  payments,  on 
account  of  such  materials  and  work,  will  not  in  any  way  relieve 
him  of  such  responsibility." 

The  last  installment  of  90  per  cent  paid  to  Burrowes  was  for 
work  done  during  the  month  of  April,  and  the  next  install- 
ment would  not  have  been  due  until  the  Ist  of  June,  when,  if 
the  building  had  not  been  destroyed,  there  would  have  been 
due  and  payable  an  installment  of  90  per  cent  of  the  value  of 
the  work  dpne  during  the  month  of  May. 

The  contract  is  clearly  one  to  do  the  entire  work  for  an 
entire  consideration,  and  is  not  made  apportionable  simply 
because  payment  in  installments  is  provided.  (Anglo- Egyptian 
Navigation  Co.  v.  ReniSj  L.  E.,  10  C.  P.,  271 ;  School  Trustees  v. 
Bennett,  3  Dutch.,  513;  Lumber  Co.  v.  Purdum,  41  Ohio  St., 
373;  Clark  v.  Collier,  100  Cal.,  256;  Butterfield  v.  Byron,  153 
Mass.,  517-524.) 

It  is  well-established  law  that  ''if  a  party  by  his  contratrt 
charge  himself  with  an  obligation  i)ossible  to  be  i)erformed  he 
must  make  it  good,  unless  its  performance  is  rendered  impossi- 
ble by  the  act  of  God,  the  law,  or  tlie  other  party.  Unforeseen 
difficulties,  however  great,  will  not  excuse  him."  {Dermott  v. 
Jones,  2  Wall.,  1.)  And  therefore  it  was  held  in  that  case  that 
a  party  who  had  covenanted  to  furnish  the  material  and  exe- 
cute the  work  ''in  all  its  parts  and  details  and  for  the  com- 
plete finishing  and  fitting  for  use  and  occupation"  of  certain 
houses,  could  not  relieve  himself  from  the  responsibility  of 
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ezecating  that  contract  in  its  entirety  becaase  of  a  latent 
defect  in  the  soil  which  prevented  a  portion  of  the  house  erected 
from  being  fit  for  use  atid  occupancy,  but  which  could  be,  and 
subsequently  was,  rendered  fit  for  use  by  the  owner.  To  the 
same  effect  are  numerous  decisions  where  a  persQii  under  an 
eutire  contract  has  covenanted  to  build  a  house  and  to  deliver 
it  complete.  In  such  case,  if  the  house  after  partial  erection 
is  destroyed  by  fire  or  other  unavoidable  ac^cident,  the  con- 
tractor must  rebuild,  and  is  not  entitled  to  payment  for  the 
work  done,  and  if  payment  has  been  made  and  he  refuses  to 
rebuild,  the  amounts  so  paid  may  be  recovered  back.  {Adams 
V.  Nichols,  19  Pick.,  275;  School  Trustees  v.  Bennett,  3  Dutch., 
613;  Tompkins  v.  Dudley,  25  N.  Y.,  272.) 

Where,  however,  part  only  of  the  work  on  a  building  under 
erection  is  to  be  done,  or  where  repairs  are  to  be  made  upon  a 
building  already  in  existence,  and  the  building  upon  which 
tbe  part  of  the  work  is  to  be  done  or  the  repairs  made  is 
destroyed  without  the  fault  of  either  party,  neither  can  recover 
damages  from  the  other,  because  the  agreement  is  made  upon 
the  implied  condition  that  the  building  shall  continue  in  exist- 
ence. (Lord  V.  Wheeler,  1  Gray,  282;  Gilbert,  etc.,  Company  v. 
Butler,  146  Mass.,  82 ;  Schwartz  v.  Saunders,  46  III.,  18,  and 
numerous  other  cases.  See  also  Taylor  v.  Caldwell,  3  B.  &  S., 
826;  Appleby  v.  Myers,  L.  R.,  2  C.  P.,  651;  Anglo-Egyptian 
Navigation  Co.  v.  Rente,  L.  R,,  10  C.  P.,  271 ;  Walker  v.  TuOcer, 
70  111.,  527.) 

This  implied  condition  arises  from  the  very  necessities  of 
the  case,  because  there  is  nothing  upon  which  the  contract  can 
operate,  and  therefore  the  contract  is  impossible  of  perform- 
ance. If  nothing  has  been  done  under  the  contract  no  difiS- 
culty  arises,  because  both  parties  are  as  if  the  contract  had 
never  been  entered  into.  If,  however,  something  has  been 
done  under  the  contra^^t  much  difficulty  arises  in  determining 
what  the  rights  of  the  parties  are  and  whether  a  recovery  can 
be  had  for  the  work  done;  and  if  so,  to  what  extent.    • 

In  England  the  rule  is  that  if  the  contract  is  for  an  entire 
sum  payable  when  the  work  is  completed  no  suit  for  the  work 
already  done  under  the  contract  can  be  maintained.  (Appleby 
V.  Myers^  L.  R.,  2  C.  P.,  651.)  But  if  under  the  contract  install- 
ments have  been  paid,  such  installments  can  not  be  recovered 
back.  (An^lo- Egyptian  Navigation  Co.  v.  Rente,  L.  B.,  10  C.  P., 
271.)    But  apparently,  if  an  installment  were  due  and  unpaid. 
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I 
reooverj  might  be  had  of  the  amoant  of  sach  installmeDt 
Stubbs  V.  Hollywell^  L.  R.,  2  Ex.,  311.) 

In  America  the  decisions  are  to  the  effect  that  the  contractor 
may  recover  for  the  value  of  the  work  done  under  an  entire 
contract,  although  the  reasons  given  for  such  recovery  are  not 
uniform.  In  several  cases  such  recoveries  have  been  allowed 
on  the  ground  tliat  from  special  circumstances  of  the  particu- 
lar cases  the  entirety  of  the  contract  had  been  severed  by  the 
parties  themselves;  as  by  acceptance  of  the  work  done  under 
the  contract  (Lord  v.  Wheeler^  1  Gray,  282);  or  where  the  con- 
tractor  was  delayed  by  the  owner  of  the  building  from  prose- 
cuting his  work,  and  therefore  the  contract  had  been  broken 
by  the  owner.  ( Gilbert^  etc.^  Company  v.  Butler,  146  Mass.,  82 ; 
Rawaon  v.  Clarh,  70  111.,  656.) 

Where  no  such  special  circumstances  existed,  the  reasons  for 
the  recovery  for  the  work  performed  have  been  differently 
stated.  In  New  York  the  recovery  is  based  upon  the  idea 
that  the  owner  is  under  an  implied  warranty  to  keep  a  build- 
ing upon  which  the  contractor  is  to  do  the  work,  and  for  the 
failure  to  maintain  the  building  by  reason  of  the  accidental 
fire  or  other  casualty  he  is  in  default,  and  therefore  the  con- 
tractor may  recover.  {Niblo  v.  Binase,  3  Abb.  Ot.  App.,  376.) 
So  also  in  Missouri  {Haynes  v.  Second  Baptist  Church,  88  Mo., 
285.)  This  view,  however,  has  been  disputed.  In  Appelhy  v. 
Meyers  (L.  R.,  1  C.  P.,  615)  the  decision  was  placed  upon  this 
ground  and  a  recovery  allowed,  but  the  case  was  reversed  upon 
appeal  in  L.  B.,  2  G.  P.,  651,  the  idea  of  an  implied  warranty 
being  specifically  denied.  And  to  the  same  effect,  apparently. 
Is  Fildew  V.  Besley  (42  Mich.,  100). 

In  other  States  a  recovery  has  been  allowed  upon  the  gronna 
that  the  contract,  being  one  based  upon  mutual  ))romises  and 
having  been  terminated  by  the  impossibility  of  performance, 
there  is  a  failure  of  the  entire  consideration,  and  where  there 
is  no  breach  or  fault  on  either  side,  the  party  is  left  to  an 
implied  assumpsit  for  what  liie  has  done.  Butterfield  v.  Byron 
(153  Mass.,  517),  following  the  previous  case  of  Cleary  v.  Sohier 
(120  Mass.,  210),  where  In  ^per  curiam  a  recovery  was  allowed 
without  stating  the  reasons  therefor.  In  Butterfield  v.  Byron 
a  careftil  review  of  all  the  cases  was  made  by  Knowlton,  J., 
who  delivered  the  opinion  of  the  court,  and  he  reached  the 
conclusion  that  the  decision  in  that  case  was  justified  by 
11268— VOL  2 ^24 
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deciBions  of  other  coarta  for  like  reaeons,  viz:  Cook  v.  MeCabe 
(53  Wi8.,  260),  Hollis  v.  Chapman  (36  Tex.,  1),  Schwartz  v. 
Saundern  (46  111.,  18),  Ratcson  v.  Clark  (70  III.,  656),  aod  Clark 
V.  Buase  (82  111.,  515),  altboagb  some  of  these  cases  seem  to 
have  been  decided  upon  the.  peculiar  law  of  those  States  in 
regard  to  the  apportionment  of  an  entire  contract,  as  HoUis  v. 
Chaptnan  (36  Tex.,  1);  see  Weis  v.  Devlin  (67  Tex.,  507).  The 
view  that  such  recovery  may  be  had  as  upon  an  implied 
assumpsit  is  seemingly  denied  in  the  New  York  decision  of 
Niblo  V.  Biwtse  (3  Abb.  Ct.  A  pp.,  375-^1). 

Apparently  the  only  American  case  which  holds  tbat  no 
recovery  can  be  had  after  a  partial  performance  of  an  entire 
contract  to  repair  a  building  or  to  do  the  entire  work  upon  a 
building  the  materials  for  which  are  furnishe<l  by  the  owner, 
where  the  contract  has  been  rendered  impossible  of  oompletiou 
by  the  destruction  of  the  building  by  a  fire,  for  which  neither 
party  is  responsible,  is  Brumby  v.  Smith  (3  Alu.,  123),  the 
reasons  given  for  the  decision  being  substantially  the  same  as 
those  upon  which  the  English  cases  are  decided.  That  case 
has  been  cited  in  several  other  American  decisions,  and  has  not 
been  considered  law,  although  apparently  it  c^ontiuues  to  be 
the  law  of  Alabama.  {Partridge  v.  Forsyth,  29  Ala.,  200-206; 
Cutlif  v.  Me  Anally  y  88  Ala.,  507-512.)  The  case,  however,  was 
one  for  •i)ersonal  services  only  in  the  erection  of  a  new  building, 
payment  for  which  was  to  be  made  in  an  entire  sum  on  the  com- 
pletion of  the  building,  and  is  therefore  not  directly  in  point. 

A  careful  ex:imination  of  the  reports  of  the  Supreme  Court 
of  the  United  States  and  of  the  inferior  Federal  courts  fails  to 
disclose  any  case  directly  in  point  or  any  case  closely  analo 
gous  in  ptinciple.  The  principle  of  the  decisions  of  American 
courts,  that  a  recovery  may  be  had  upon  an  impfied  assumpsit, 
is  substantially  in  agreement  with  the  character  of  cases  which 
hold  such  recovery  authorized  in  cases  of  entire  contracts  for 
)icrsonal  services,  which  can  not  be  completed  because  of  thi* 
death  of  the  party;  but  no  Federal  authority  can  be  found  on 
that  proposition. 

In  Vermont,  the  State  in  which  the  contract  between  the 
United  States  and  Burrowes  was  to  be  iierformed,  and  which 
therefore  would  govern  in  the  construction  of  the  contract,  it 
is  well  established  law  that  under  an  entire  contract  for  per 
sonal  services,  if  the  employee  is  prevented  by  sickness  or 
death  from  completing  the  contract,  he  may  recover  for  the 
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value  of  the  services  whfch  he  has  rendered.  {Fenton  v.  Clark^ 
11  Vt.,  557;  Seaver  v.  2\for8e,  20  Vt.,  620;  Hubbard  v.  BeUmj 
'11  Vt,  646;  Patrick  v.  Putnam^  27  Vt.,  759.)  The  principle  of 
these  cases  would  seem  to  require  a  holding  that  where  work 
was  done  under  the  circumstances  which  have  arisen  in  the 
case  now  under  consideration  a  recovery  might  be  had  for  the 
value  of  the  work  actually  completed.  See  Smith  v.  Foster 
(36  Vt.,  705). 

The  disposition  of  Amer.cau  courts  has  been  to  grant  relief 
from  the  hardships  arising  from  the  technicalities  of  the  com- 
mon law,  which  is  more  rigidly  adhered  to  in  England.  In 
view  of  the  entire  unanimity  of  the  decisions  in  this  country 
(if  Brumby  v.  Smithy  3  Ala.,  123,  which  is  rather  a  special 
ease,  be  excepted),  and  in  view  of  the  careful  consideration 
of  the  qaestion  by  the  supreme  judicial  court  of  Massachu- 
setts in  the  comparatively  recent  case  of  Butterjield  v.  Byron 
(153  Mass.,  517),  and  particularly  in  view  of  the  Vermont 
decisions  above  cited,  while  the  matter  may  not  be  absolutely 
free  from  all  doubt,  I  am  decidedly  of  the  opinion  that  if  Mr. 
Burrowes  should  sue  the  United  States  a  recovery  would  be 
allowed  for  the  value  of  the  labor  performed  and  the  materials 
actually  pot  in  place  in  the  St.  Albans  building  before  the  fire 
occurred,  unless  the  clause  in  the  contract  which  required 
him  to  be  responsible  for  the  proper  care  and  protection  of 
the  materials  delivered  and  the  work  performed  until  the 
final  completion  of  the  contract,  notwithstanding  the  part 
payments  made  thereon,  should  preclude  such  recovery.  As 
no  payments  were  to  be  made  for  any  materials  delivered  and 
not  actually  put  in  place,  the  clause  clearly  relates  not  only  to 
the  materials  furnished  and  which  were  not  affixed  to  the 
buildiug,  but  also  to  the  materials  delivered  and  so  affixed 
and  to  the  work  performed  thereon.  It  is  clear  that  if  any 
damage  had  been  done  to  the  work  actually  affixed  to  the 
building,  Burrowes  would  have  been  obliged  to  renew  the 
same,  and  so  also  if  his  work  only  had  been  destroyed  by  fire 
BO  that  he  could  have  replaced  it  upon  th'%  original  building 
where  it  was  first  put,  and  probably  also  if  there  had  been 
only  a  slight  destruction  of  the  original  building,  rendering 
impossible  the  completion  of  a  part  only  of  the  contract  on 
the  original  building,  and  the  part  destroyed  was  promptly 
replaced  for  him  to  work  upon;  although,  as  his  contract  was 
to  do  the  interior  finish  on  the  building  then  in  existence,  he 
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conld  hardly  be  reqaired  to  do  the  woA  over  again  on  another 
building  should  it  be  replaced. 

But  the  clause  did  not  obligate  him  to  insure  the  building 
or  to  replace  it  so  that  he  could  complete  his  own  work  (see 
Rawsoni  v.  Clarlc^  70  111.,  (556-659),  aud  it  is  hardly  to  be 
inferred  from  the  terms  of  the  clause  that  it  was  intended  as 
an  insurance  of  the  materials  delivered  and  the  work  performed 
in  the  event  which  has  happened,  which,  according  to  all  the 
authorities,  has  put  an  end  to  the  contract  itself  on  account  of 
the  impossibility  of  performance.  Such  a  clause  even  if  broad 
enough  in  general  terms  to  include  an  insurance  of  the  mate- 
rial ai'tually  affixed  to  the  building  will  not  be  construed  to 
have  reference  to  the  particular  contingency  which  happened 
and  which  could  hardly  have  been  in  the  contemplation  of  the 
parties  when  the  contract  was  made.  (ChieagOj  etc..  By.  Co.  v. 
Hoyt,  149  U.  S.,  1-15.) 

I  am  therefore  of  the  opinion  that  that  clause  of  the  contract 
does  not  prevent  a  recovery  upon  the  part  of  Burrowes  for  the 
work  which  he  has  already  done.  As  payment  was  not,  how- 
ever, to  be  made  for  materials  not  placed  u]x>n  the  building, 
and  as  the  clause  clearly  required  him  to  care  for  and  protect 
all  materials  delivered,  he  can  not  recover  for  so  much  of  the 
'  materials  as  he  had  placed  in  the  building  but  had  not  affixed 
to  it  or  had  in  stock,  and  they  are  clearly  at  his  own  risk. 

As  the  contract  is  at  an  end  and  the  recovery,  if  any,  would 
,  be  for  the  value  of  the  materials  delivered,  and  the  work  done 
at  the  rate  stipulated  in  the  contract  (Butterjield  v.  Byron,  153 
Mass.,  517-523),  and  the  contract  specifically  provides  a  unit 
of  value  for  calculating  the  amount  due,  I  am  clearly  of  the 
opinion  that  Burrowes  is  entitled  to  receive  the  full  100  per 
cent  of  the  materials  delivered  and  the  work  done  by  him,  and 
'  not  90  per  cent  only.     (See  20  Opin.  A.  G.,  511.) 

Burrowes's  case  is  a  peculiar  one,  for  the  proper  determi- 
nation of  which  no  precedent  has  been  found  either  in  the 
decisions  of  the  Treasury  Department,  the  opinions  of  the 
Attorneys-General,  or  the  decisions  of  any  of  the  Federal 
courts.  There  may  be  some  doubt  as  to  the  exact  amount 
due  to  him  under  all  the  circumstances  of  the  case.  For  the 
reasons  above  stated,  I  am  of  the  opinion  that  he  is  entitled 
to  receive  the  diflference  between  the  amount  of  the  work  com- 
pleted by  him,  which  is  stated  to  be  $11,100,  and  the  amount 
rlready  paid  to  him,  $6,390,  leaving  a  balance  due  of  $4,710, 
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payment  of  which  is  aathorizeil.  But  sach  payment  should 
ouly  be  made  upon  the  distinct  agreement  in  writing  by  Bur- 
rowes,  that  the  acceptance  thereof- is  a  complete  settlement 
between  himself  and  the  Government  for  all  the  obligations 
arising  under  his  contract  or  in  any  way  connected  with  the 
work  done  and  the  materials  furnished  in  consequence  thereof. 
This  opinion  agrees  substantially  with  the  one  given  by  the 
Solicitor  of  the  Treasury  in  this  case. 

Respectfully,  yours,  B.  B.  Bowler, 

Comptroller, 
The  Secretary  of  the  Treasury. 


PAYMENT     FOE     WORK     NOT    DONE     UNDER 
CONTRACT. 

Where  a  contractor  working  under  a  formal  contract  entered  into  a 
written  agreement  with  the  proper  offioec  of  the  United  States  for 
additional  work,  the  necessity  for  which  became  apparent  as  the  con- 
tract work  progressed,  be  is  entitled  to  payment  for  sach  additional 
work,  notwithstanding  the  agreement  was  not  made  after  previoos 
advertising  for  proposals,  asreqaired  in  section  3709,  Revised  Statntes, 
the  nature  of  the  particular  work  being  such  that  it  could  be  per- 
formed only  by  the  person  doing  the  work  under  the  contract. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasxjry, 

January  30y  1896. 
Sir  :  I  am  in  receipt  of  your  letter  of  December  19, 1895, 
inclosing  a  voucher  in  the  name  of  William  E.  Woodall  &  Go. 
for  $5,095.25  for  repairs  to  the  schooner  Jfate^Zes^,  belonging  to 
the  United  States  Coast  and  Geodetic  Survey.  The  voucher 
is  composed  of  several  items,  the  largest  of  which  is  for  work 
done  under  a  contract  executed  after  advertisements  for  pro- 
posals in  the  usual  way  under  the  provisions  of  section  3709, 
Revised  Statutes,  and  amounts  to  $3,330.  The  other  items  are 
for  additional  work  subsequently  authorized  by  written  agree- 
ments not  entered  into  in  pursuance  of  previous  advertisements 
for  proposals  under  section  3709,  Revised  Statutes.  These 
agreements  were  three  in  number.  The  first,  of  July  20, 1895, 
for  raising  deck,  $550;  second,  August  28,  1895,  for  sundry 
items  of  work,  $137.75,  and  third,  of  October  8,  1895,  for 
various  different  items  of  work,  amounting  to  $1,077.50.  As 
the  extra  work  which  was  not  done  in  pursuance  of  contracts 
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eutered  into  Id  accordance  with  the  provisions  of  section  3709 
is  so  large  a  percentage  of  the  entin*  amount,  and  as  such 
extra  work  has  not  been' certified  to  as  having  been  required 
to  be  performed  under  an  emergency,  as  provided  by  sc*ction 
3709,  yon  ask  whether  you  are  authorized  to  make  payment  of 
the  voucher  in  full. 

From  the  pa))ers  transmitted  it  ap[)ear8  that  these  extra 
items  of  work  were  ordered  because  found  necessary  after  the 
original  contract  had  been  entered  into  between  the  United 
States  and  Woodall  &  Co.  for  the  repairs  of  the  vessel.  It 
would  seem,  therefore,  that  the  work  was  of  such  a  character 
that  it  must  necessarily  have  been  performed  by  the  same 
parties  who  were  engaged  n^wu  the  other  repairs  to  the  vessel, 
and  therefore  the  provisions  of  section  3709  would  not  apply, 
because  that  section  only  contemplates  contracts  where  com- 
petition is  i>ossible.  (17  Opin.  A.  G.,  84.)  Furthermore,  it 
would  seem  from  the  circumstances  that  an  emergency  lor  the 
immediate  exe(;utiou  of  the  work  existed,  for  it  would  hardly 
have  been  possible  to  have  delayed  the  work  under  the  original 
contract  until  proposals  had  been  accepted  in  pursuance  of 
previous  advertiaements.  Under  the  circumstances  it  would 
seem  that  the  officer  in  charge  of  the*  work  would  have  been 
justified  in  giving  the  emergency  certificate  required  by  section 
3709,  Kevised  Statutes.     Why  he  did  not  do  so  does  not  apfiear. 

If  the  work  was  of  such  a  character  that  proposals  could 
have  been  required  by  previous  advertisement,  or  if  in  fact  an 
emergency  did  not  exist  for  the  immediate  performance  of  the 
work,  it  is  established  that  where  in  good  faith  work  has  been 
done  under  an  informal  contract  and  accepted  by  the  Govern- 
ment compensation  therefor  upon  the  basis  of  a  quantum 
meruit  may  be  recovered  from  the  Unite<l  States.  Clarlc  v. 
United  States^  95  U.  S.,  539;  anil  it  was  therein  held  that  in  the 
absence  of  other  evidenc^e  the  contract  price  might  be  con- 
sidered sufficient  evidence  of  the  value  of  the  services  rendered, 
and  substantially  to  the  same  efifect  is  Salomon  v.  United 
States  (19  Wall.,  17).  It  has  furthermore  been  held  that  where 
recovery  may  be  had  upon  a  quantum  meruit  for  work  and  labor 
done  under  an  implied  or  informal  contract  the  accounting 
officers  of  the  Treasury  have  jurisdiction  to  settle  the  claim 
{Dennis  v.  United  States^  20  C.  CIs.  R.,  119). 

As  the  value  of  the  services  has  been  certified  to  by  Lieu- 
tenant-Commander Moser,  the  hydrographic  in8X>ector  of  the 
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Survey,  under  whose  superintendence  the  work  was  i>erform«d, 
as  just  and  reasonable,  and  as  the  price  was  fixed  by  agreement 
before  the  work  was  done,  I  am  clearly  of  the  opinion  *that  the 
voucher  in  favor  of  Woodall  &  Go.  is  a  proper  charge  against 
the  United  States,  and  therefore  that  its  payment  is  authorized 
by  you. 

Kespectfully,  yours,  B.  B.  Bowleb, 

Comptroller. 
Mr.  B.  J.  Griffin, 

Disburiting  Agents  Coast  and  Geodetic  Survey. 


ASSESSMENTS  AGAINST  GOVEBNMENT  PBOPEBTY. 

The  United  States  are  not  liable  for  an  aeseBsment  levied  by  local  State 
anthoritieSy  even  though  the  improvennent  may  be  a  direct  benefit  to 
the  property. 

Treasuby  Department, 
Ofpicb  of  Comptrollbb  of  the  Tbeasuby, 

January  30^  1896. 

Sib:  I  am  in  receipt  of  your  letter  of  December  28, 1895, 
inclosiug  a  bill  against  tbe  United  States  by  tbe  village  of 
Coimeaut,  Ohio,  for  the  sam  of  $44,  being  the  amount  assessed 
against  the  premises  owned  and  occupied  by  the  United  States 
for  light  bouse  purposes  as  their  proportional  part  of  the  cost 
of  a  sewer  constructed  in  the  public  highway  on  which  said 
premises  are  situated.  You  ask  whether  you  are  authorized 
to  pay  said  bill. 

It  is  well-established  law  that  the  property  of  the  United 
States,  or  any  of  the  instrumentalities  employed  by  them  in 
the  performance  of  their  proper  functions,  is  not  the  subject  of 
taxatiou  by  the  States  or  any  subdivisions  thereof.  (MoCul- 
loch  V.  Maryland,  4  Wheat.,  316;  Oshorn  v.  Bank  of  the  United 
States^  9  Wheat.,  738;  Weston  v.  Charleston,  2  Pet.,  449;  Dob- 
bins V.  Commissioners,  16  Pet.,  435;  Bank  of  Commerce  v.  New 
York  City,  2  Black,  620 ;  Bank  Tax  Case,  2  Wall.,  200.)  Most  of 
these  cases  related  to  the  taxatiou  of  instrumentalities  adopted 
by  the  United  States  for  the  proper  execution  of  the  powers 
vested  in  the  Federal  Oovernment.  The  principle  has  been 
specifically  applied  to  the  taxation  of  the  property  of  the 
United  States  (9  Opin.  A.  G.,  291),  has  been  acquiesced  in  by 
the  courts  of  all  the  States  in  which  the  question  has  arisen 
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{Andrews  v.  Auditor^  28  Grattan,  115;  Chicago^  etc.^  Raihca/if 
Company  v.  City  of  Davenport^  51  Iowa,  451),  and  has  also  been 
specifically  applied  to  assessments  for  public  works  from  which 
specific  benefits  woald  be  derived  {Fugan  v.  Ckic€^o,  84  IlL, 
227). 

Both  on  reason  and  aathority  the  property  of  the  United 
States  Oovernment  is  not  taxable  by  the  States  for  general 
purposes  or  for  local  improvements  from  which  the  prox)erty 
sought  to  be  taxed  would  be  benefited.  You  are  not  therefore 
authorized  to  pay  the  bill,  as  the  same  is  not  a  pro|)er  charge 
against  the  United  States. 

Resi)ectfully,  yours,  R.  B.  BowIjEB, 

Comptroller.  - 

Lieut.  Col.  J  ABED  A.  Smith, 

Light' House  Inspector,  Clevelandy  Ohio. 


DISTRIBUTION  OF  MEDALS  AND  DIPLOMAS 
GRANTED  BY  THE  WORLD'S  COLUMBIAN  COM- 
MISSION\ 

The  appropriation  of  $670,880  made  in  the  act  of  Biaroh  3,  1883,  for  the 
expenses  of  the  committee  on  awards  of  the  World's  Columbian 
Commission  is  available  for  all  expenses  attending  the  awarding  and 
distribatioa  of  medals  and  diplomas  granted  in  pursuance  of  section 
6  of  the  act  of  April  25,  1890. 

Tbeasubt  Department, 
Office  cf  Comptbollsb  of  the  Tbeasubt, 

January  31j  1896. 
Sir  :  I  am  in  receipt  of  your  letter  of  the  2dtli  instant,  inclos- 
ing a  letter  from  the  Honorable  Thomas  W.  Palmer,  president 
of  the  World's  Columbian  Commission,  asking  whether  in  addi- 
tion to  the  expenses  of  a  meeting  of  the  Board  of  Reference 
and  Control  of  the  World's  Columbian  Commission,  called  for 
the  sole  purpose  of  receiving  and  distributing  the  medals  and 
diplomas  of  the  World's  Columbian  Exposition,  to  be  charged 
to  the  appropriation  of  $570,880,  made  in  the  sundry  civil 
appropriation  act  of  March  3, 1893  (27  Stat.,  586),  known  as 
*<  Expenses,  Committee  on  Awards,  World's  Columbian  Com- 
mission, reimbursable,"  the  necessary  expenses  incident  to 
the  distribution  of  the  said  medals  and  diplomas  may  be  paid 
from  said  appropriation. 
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The  appropriation  above  referred  to  reads: 

*^To  enable  said  Commissioii  and  the  Board  of  Lady  Mana- 
gers to  give  effect  to  and  execute  the  provisions  of  section  6 
of  the  act  of  Congress  approved  April  twenty-^fth,  eighteen 
handred  and  ninety,  authorizing  the  World's  Columbian  Expo- 
sition, and  appropriating  money  therefor,  relating  to  com- 
mittees, judges,  and  examiners  for  the  Exposition,  and  the 
granting  of  awards,  five  hundred  and  seventy  thousand  eight 
.hundred  and  eighty  dollars,  •  •  *.^ 
of  which  sum  $100,000  was  for  the  Board  of  Lady  Managers. 

Section  6  of  the  act  of  April  25,  1890,  referred  to,  provided 
that  the  Commission  should — 

'*  appoint  all  judges  and  examiners  for  the  Exposition,  award 
all  premiums,  if  any,  and  generally  have  charge  of  all  inter- 
course with  the  exhibitors  and  the  representatives  of  foreign 
nations." 

and  that  the  Board  of  Lady  Managers  should  practically  per- 
form the  same  functions  in  regard  to  the  exhibits  produced  by 
female  labor. 

From  a  reading  of  the  provisions  of  said  section  6  it  seems 
entirely  clear  that  the  appropriation  was  made  for  the  purpose 
of  paying  all  the  expenses  of  granting  awards,  whether  by 
medals  or  diplomas.  The  expense  of  distributing  the  medals 
and  diplomas  given  in  pursuance  of  an  award  is  clearly  there- 
tore  chargeable  to  the  said  appropriation. 
EespectfuUy,  yours, 

•     R.  B,  BOWLEE, 

Comptroller. 
The  Secretary 'of  the  Treasury. 


CONDEMNATION  OF  LAND   IN  FEDERAL  COURTS. 

Under  the  act  of  August  1, 1888,  providing  for  condemnation  procee<iings 
in  the  Federal  courts,  agreeably  to  the  procedure  in  the  State  court, 
the  Jurors  and  witnesses  may  be  paid  the  usual  fees  from  the  appro- 
priations for  expenses  of  United  States  courts,  unless  by  the  practice 
in  the  State  court  special  compensation  is  payable  for  the  services  of 
the  jury  or  witnesses,  in  which  case  such  compensation  would  be  pay- 
able from  the  appropriation  for  miscellaneous  expenses  of  United 
States  courts. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

February  3,  1896.    • 
Sib:  I  am  in  receipt  of  your  letter  of  the  25tli  ultimo  ask- 
ing whether  the  regular  fees  provided  for  jurors  and  witnesses 
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shonld  be  paid  to  jurors  and  witnesses  in  cases  instituted 
under  the  act  of  August  1,  1888  ('25  Htat,  357),  authorizing 
coudemnatiou  proceedings  in  the  Federal  courts;  and  whether 
the  fees  pai<t  to  such  jurors  and  witnesses  should  he  paid  from 
the  appropriations  '^  Fees  of  jurors,  United  States  courts," 
and  "  Fees  of  witnesses,  United  States  courts." 
Section  2  of  said  act  is  as  follows : 

^^The  practice,  pleadings,  forms  and  modes  of  proceeding  in 
causes  arising  under  the  provisions  ot  this  act  shall  conform, 
as  near  as  may  be,  to  the  practice,  pleadings,  forms  and  pro- 
ceedings existing  at  tbe  time  in  like  causes  in  the  courts  of 
record  of  the  State  within  which  such  circuit  or  district  courts 
are  held,  any  rule  of  the  court  to  the  contrary  notwithstanding." 

From  this  section  it  is  clear  tliat  all  of  the  proceedings  in 
such  cases  shall  conform  to  i)roceedings  in  like  cases  in  the 
courts  of  the  various  States.  These  proceedings  diffei  greatly ; 
in  some  States  condemnation  proceedings  conform  to  the  prac- 
tice in  ordinary  cases  before  common-law  juries  summoned  in 
the  usual  way,  while  in  other  States  commissions  of  inquiry  or 
juries  of  inquiry,  of  varying  numbers,  are  appointed,  and  the 
proceedings  are  very  different  from  ordinary  suits.  No  defi- 
nite answer  can.  therefore,  be  given  to  your  questions  so  as  to 
cover  all  cases.. 

If  the  proceedings  are  had  before  a  common-law  jury  and 
the  fees  allowable  to  such  jury  are  the  regular  fees,  and  the 
witnesses  are  treated  upon  the  same  basis  as  witnesses  in 
other  suits,  it  would  seem  clear  that  the  appropriations  for 
fees  of  witnesses  and  fees  of  jurors  would  be  available  for  the 
payment  of  these  witnesses  and  jurors  respectively. 

If,  however,  commissions  of  inquiry  or  juries  of  inquu-y  are 
appointed  and  aie  by  the  practice  of  the  vai'ions  States 
allowed  special  fees  or  compensation,  and  if  the  witnesses  are 
allowed  other  compensation  than  the  usual  witness  feea,  the 
fees  of  both  the  commissions  or  juries  and  witnesses  should 
be  paid  from  the  appropriation  ^'Miscellaneous  expenses, 
United  States  courts." 

Kespectfully,  yours,  B.  B.  Bowleb, 

Comptroller. 

The  AttobjsbyGenebax.. 
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lis  RE  APPEAL  OF  WALLACE  M.  SBBLBY,  LATE 
ACTING  COLLECTOR  OF  INTERNAL  REVENUE 
FOR  THE  SEVENTH  DISTRICT  OF  KENTUCKY. 

A  person  appoiuted  by  a  collector  of  internal  reveuae  as  his  deputy  with 
the  auderstanding  that  he  should  not  perfonn  any  of  the  duties  of  the 
position,  and  who  in  fact  performed  no  duties,  can  not  receive  the 
oompensatiou  of  the  office. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

FehruQ,ry  4, 1896. 

Mr.  Wallace  M.  Shelby,  late  acting  collector  of  internal  rev- 
<3nue  for  the  second  distiict  of  Kentucky,  appeals  from  the 
{Settlement  by  the  Auditor  for  the  Treasury  Department  of  his 
account  for  the  quarter  ending  March  31, 1895.  The  Auditor 
disallowed  a  voucher  for  the  compensation  of  John  T.  Shelby, 
as  deputy  collector,  for  the  entire  month  of  March,  amounting 
CO  $163.60.  The  circumstances  under  which  the  disallowed 
claim  arose  were  as  follows : 

One  Thomas  M.  Shelby  was  the  collector  of  internal  revenue 
rbr  said  district.  He  died  on  February  19,.  1895.  His  eldest 
son,  Wallace  M.  Shelby,  was  his  chief  deputy,  and  upon  his 
death  became  the  acting  collector,  under  the  provisions  of  sec- 
tion 3149,  Revised  Statutes,  and  entitled  to  receive  the  full 
compensation  of  the  office  of  collector  under  the  provisions 
of  section  3150.  This  compensation  was  paid  to  him  while  he 
continued  to  be  the  acting  collector.  As  acting  collector  he 
appointed  his  brother,  John  T.  Shelby,  deputy  collector,  to  fill 
the  place  made  vacant  by  his  becoming  the  acting  collector, 
and  ])aid  to  said  John  T.  Shelby  the  salary  attached  to  that 
position,  which  is  the  amount  disallowed  by  the  Auditor. 

It  appears,  in  affidavits  made  by  John  T.  Shelby,  that  said 
John  T.  Shelby  was  the  legal  and  confideiitifCl  adviser  of  his 
father  while  collector,  and  acted  in  that  capacity  for  his  brother 
Wallace  while  acting  collector;  that  in  order  that  his  step- 
mother, his  father's  widow,  who  was  left  with  a  large  family  of 
children,  might  receive  temporarily  the  salary  which  the  father 
would  have  received  if  living,  it  was  arranged  between  his 
brother,  the  acting  collector,  and  himself  that  the  acting  col- 
lector should,  for  the  time  being,  not  only  perform  the  duties 
of  collector,  but  do  tlie  actual  work  of  the  deputy  collector's 
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position  to  which  John  T.  Shelby  was  appointed;  that  the 
entire  amount  of  the  compensation  of  the  collector  shoald  be 
paid  to  their  mother,  and  that  the  amount  of  the  salary  which 
,Iohn  T.  Shelby  was  to  receive  should  be  retained  by  Wallace 
Shelby  while  acting  collector,  that  being  the  amount  which  he 
had  previously  received  while  deputy  collector,  and  that  John 
T.  Shelby  should  receive  nothing.  That  arrangement  was 
carried  out.  These  statements  are  (X)rroborated  by  Wallace 
M.  Shelby.  A.t  the  end  of  the  month  John  T.  Shelby  resigned 
his  position,  and  while  he  held  the  same  he  performed  no  serv- 
ices; and  from  his  own  statement  it  clearly  appears  that  when 
he  was  appointed  it  was  understood  that  he  should  not  perform 
the  services,  and  that  he  accepted  the  appointment  with  that 
understanding  and  solely  for  the  purpose  of  obtaining  the 
extra  compensation  of  the  position  for  the  purposes  above 
stated. 

The  right  to  receive  the  salary  or  other  compensation  of  an 
office  generally  depends  upon  the  legal  holding  of  the  office 
under  a  legal  appointment  or  election  after  proper  qualification, 
and  not  upon  the  mere  possession  of  the  office  and  the  per- 
formance of  its  duties,  although  the  salary  or  emoluments  of 
an  office  are  intended  as  compensation  for  services  rendered. 
Exceptions  to  this  principle,  as,  for  instance,  where  a  person 
is  prevented  from  holding  the  office  bythe  wrongftil  acts  of 
the  Government  or  another  incumbent,  have  no  application  to 
the  case  now  under  consideration  and  need  not,  therefore,  be 
specified. 

Where,  therefore,  an  appointment  is  made  with  the  under- 
standing that  no  service  is  to  be  performed,  and  solely  to  enable 
the  appointee  to  obtain  the  compensation  attached  to  the  posi- 
tion, the  appointment  is  in  the  nature  of  a  fraud  upon  the 
Government,  and  there  is  no  such  holding  of  the  office  as 
would  authorize  the  payment  for  services  impliedly  but  not 
actually  rendered.  The  facts  above  enumerated  clearly  show 
that  Mr.  Shelby  never  intended  to  i)erform  the  duties  of  the 
office  or  to  hold  it  in  any  way  other  than  to  receive  the  emolu- . 
meuts  thereof.  This  intention  never  to  fulfill  the  duties  of  the 
office  was  practically  an  intention  to  abandon  the  office  immedi- 
ately upon  his  appointment,  and  a  x)er8on  abandoning  an  office 
is  not  entitled  to  compensation  from  the  time  of  abandonment. 
Under  the  circumstances  it  can  hardly  be  said  that  Mr.  Shelby 
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ever  accepted  the  appointment,  and  therefore  never  held  the 
position  of  deputy  collector. 

The  exact  daties  of  a  deputy  collector  are  not  defined  by 
statute.  They  are,  however,  sutih  as  the  collector  himself  may 
perform,  the  deputy  being  simply  his  assivstant.  It  follows, 
therefore,  that  if  the  collector  should  perform  the  duties  of  his 
assistant,  he  would  be  simply  performing  his  own  duties  and 
not  those  of  another  person,  although  if  he  had  an  assistant 
who  was  in  fact  performing  the  duties  of  his  position,  the  labor 
of  the  collector  would  have  been  lessened.  The  compensation 
granted  to  the  collector  and  to  his  deputy  was  given  for  the 
payment  of  two  persons  holding  the  different  positions,  and 
not  for  the  payment  of  one  person  who  should  perform  all  the 
duties  expected  of  both. 

It  is  fair  to  state  that  Mr.  Shelby,  in  claiming  the  compensa- 
tion of  the  office,  frankly  stated  the  facts  on  the  voucher  trans- 
mitted in  the  account  of  his  brother,  the  acting  collector.  The 
Commissioner  of  Internal  Revenue,  who  had  not  previously 
known  of  the  facts  of  Mr.  Shelby's  appointment,  immediately 
disapproved  of  its  payment,  and  it  was  disallowed  by  the 
Auditor. 

The  action  of  the  Auditor  is  affirmed. 

R.  B.  Bowler, 

Comptroller, 

CLAIM  FOR  REIMBURSEMENT  OF  EXPENSES  OF 
LAST  SICKNESS  OF  DECEASED  PENSIONER  AND 
PROBATE   COURT   EXPENSES. 

The  expense  in  having  a  guardian  appointed  for  a  pensioner  in  not  an  ex- 
pense of  the  last  sickness  and  bnrial  within  the  meaning  of  the  act  of 
March  2,  1895,  authorizing  the  reimbarsement  of  persons  paying  such 
^        exjienaes. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

February  4,  1896. 
M.  B.  Gorman,  of  Defiance,  Ohio,  appeals  from  the  action  of 
the  Auditor  for  the  Interior  Department,  as  evidenced  by  his 
decision  (No.  4226)  of  October  23,  1895. 

This  claim  is  for  $174.28  for  reimburseineiit  for  expenses  in- 
curred in  the  last  sickness  and  burial  of  Bridget  Welch,  n^e 
Cahill,  late  a  {pensioner  under  certificate  No.  403244. 
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lu  the  settlement  of  tbis  claim  the  Auditor  allowed  the  sum 
of  $115.63,  and  disallowed  $58.65  for  the  reason  that  the  items 
objected  to  were  not  expenses  incurred  during  the  last  sick- 
ness and  bnrial.  An  item  of  (9  was  charged  for  rent  and  gro- 
ceries, covering  a  period  of  two  weeks.  The  last  sickness  was 
only  of  two  days'  duration;  therefore  only  (I  was  allowed  on 
this  item. 

Another  item  disallowed  was  $50.65  for  probate  conrt  ex- 
X>enses,  etc.,  growing  out  of  the  fact  that  the  pensioner's  con- 
dition of  mind  was  sach  as  to  require  a  guardian,  and  the 
claimant  was  appointed  and  qualified  as  such. 

Under  the  act  of  March  2, 18ii5  (28  Stat.,  964),  the  use  of  the 
accrued  pension  is  limited  to  the  payment  of  such  expenses  as 
were  incurred  during  the  last  sickness  and  burial  of  the  pen- 
sioner in  cases  where  said  pensioner  left  no  widow  or  minor 
child  under  16  years  of  age.  The  court  expenses  do  not  sip- 
pear  to  have  had  any  connection  with  the  last  sickness  and 
burial,  ^nd  while  no  doubt  necessary  and  proper,  the  law 
does  not  authorize  their  payment  from  the  accmed  pension. 

The  action  of  the  Auditor  is  affirmed. 

Edw.  a.  Boweks, 

Assistant  Comptroller. 


IN  RE  APPEAL  OF  WALTER  ANDKRSOX,  UNITED 
STATES  COMMISSIONER  FOK  THE  DISTRICT  OF 
SOUTH  DAKOTA. 

A  commissiouer  will  not  be  allowed  fees  for  issuing  a  temporary  mittimas 
for  the  custody  of  a  defendant  for  part  of  a  day  only,  except  in  extra- 
ordinary cases  showitij^  the  necessity  therefor,  as  it  is  ordinarily  the 
dnty  of  the  marshal  to  keep  the  defendant  in  cnstody. 

Treasury  Department, 
Office  of  Gomptrollbb  of  the  Treasury, 

February  ,5,  1896. 
Mr.  Walter  Anderson,  United  States  commissioner  for  the 
district  of  South  Dakota,  appeals  from  the  settlement  by  the 
Auditor  for  the  State  and  other  Departments  of  his  account 
for  the  quarter  ending  September  30,  1895. 

Among  the  items  disallowed  by  the  Auditor  were  fees  for 
issuing  certain  temporary  mittimuses  and  making  copies 
thereof  as  unnecessary,  because  issued  upon  the  same  day  in 
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which  either  another  temporary  mittimus  was  issued  or  upon 
the  same  day  that  the  final  cbmmitment  was  made  or  a  recog- 
nizance given.. 

Mr.  Anderson  made  a  statement,  which  was  attached  to  his 
account,  that  iu  no  case  were  a  temporary  mittimus  and  a  final 
mittimus  or  final  bond  or  two  temporary  mittimuses  made  out 
oh  the  same  day  unless  both  were  in  his  judgment  necessary. 
He  stated  that  in  some  cases  the  witnesses  had  been  up  all 
night  traveling,  and  were  in  no  condition  to  go  upon  the  stand 
without  some  rest;  that  the  deputy  marshal  had  been  up  all 
night  guarding  the  defendant  and  was  desirous  of  rest;  that 
the  sheriff  would  not  hold  a  United  States  prisoner  without  a 
written  authority;  and  therefore  that  temporary  mittimuses 
were  necessary.  The  account  to  which  this  statement  was 
attached  was  approved  by  the  court  under  the  provisions  of 
the  act  of  February  22, 1875. 

An  examiiiation  of  the  account  shows  that  in  17  cases,  being 
all  the  cases  in  the  account,  35  temporary  mittimuses  were 
issued,  and  that  in  every  case  at  least  one  temporary  mittimus 
was  issued  for  the  custody  of  the  defendant  for  a  part  of  a 
single  day  only. 

Fees  for  issuing  temporary  mittimuses  were  allowed  in 
United  States  v.  Etring  (140  U.  S.,  142),  the  court  holding  such 
a  tt^mporary  mittimus  authorized  in  proper  cases.  Mr.  Justice 
Brown,  who  delivered  the  opinion  in  the  case,  said: 

'•  We  do  not  wish  to  be  undcBstood  as  holding  that  a  mitti- 
mus is  necessary  in  all  such  cases  to  authorize  the  detention  of 
the  accused,  especially  if  the  keeper  of  the  jail  be,  as  is  fre- 
quently the  case,  a  deputy  marshal  of  the  United  States;  but 
that  it  is  within  the  discretion  of  the  commissioner  to  issue 
such  writ,  if  in  his  opinion  the  safe  custody  of  the  prisoner 
requires  this  precaution ;  and  if  there  be  no  abuse  of  such  dis- 
cretion we  do  not  feel  at  liberty  to  review  his  action.  Stafford 
V.  United  States,  25  0.  Cls.,  280.  Nor  do  we  consider  a  m'ittimus 
necessary  every  time  a  prisoner  is  taken  out  and  returned  to 
jail,  pending  his  examination,  since  an  order  of  the  court  or 
the  district  attorney,  under  the  statute,  would  be  a  sufficient 
j)rotection  to  the  officer.^' 

In  the  Stafford  Case  cited  by  the  court,  fees  for  temporary 
mittimuses  were  allowed  in  cases  where  a  hearing  was  ad- 
journed from  day  to  day,  as  there  were  no  conveniences  for 
keeping  the  defendants  outside  of  the  jail  and  the  jailer  refusea 
to  rereive  them,  without  a  warrant  of  commitment. 
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The  Ooort  of  Olaims  had  previoasly  held,  in  Tnmer  v.  United 
States  (19  G.  01s.  B.,  639),  that  a  marshal  was  not  entitled  to 
charge  fees  for  remanding  prisoners  when  a  commissioner  had 
needlessly  issued  temporary  warrants  of  commitment;  and  also 
in  Oilbert  v.  United  States  (23  O.  Cls.  R.,  218)  and  Davies  v. 
United  States  (23  0.  01s.  B.,  468),  that  a  commissioner  could 
not  receive  fees  for  issuing  temporaty  mittimuses,  becaase 
they  were  not  required,  unless  in  exceptional  cases,  as  by  the 
original  warrant  the  defendants  could  remain  in  the  custody  of 
the  marshal. 

In  Fauoett  v.  United  States  (26  O.  Cls.  R.,  154),  decided  after 
the  decision  of  the  Supreme  Court  in  the  Ewing  Case,  fees  for 
issuing  temporary  mittimuses  were  not  allowed  because  no 
exceptional  facts  were  proven  to  show  that  the  mittimuses 
were  necessary.    In  that  case  t  he  court  said : 

"This  court  has  several  times  decided  that  it  is  the  duty  of 
the  marshal  to  hold  the  prisonei*  on  his  original  warrant  while 
the  examination  is  in  progress.  ( Turner^s  Case,  19  C  Cls.  R., 
629  J  Gilberts  Case,  23  id. ,21S',  Bavies's  Case,  id.,  46S;  Stafford:'s 
Case,  25  id,,  280.) 

"There  are  exceptions  to  this  general  rule,  some  of  which 
are  noted  in  the  cases  cited.  In  Stalibrd's  Case  it  appears 
that  the  examinations  were  adjourned  from  day  to  day,  that 
the  marshal  had  no  convenient  place  for  keeping  the  prisoners 
outside  the  jail,  and  that  the  jailer  refused,  under  the  decisions 
of  the  State  courts,  to  receive  them  from  the  marshal  without 
a  special  warrant  of  commitment.  Upon  this  state  of  facts 
the  court  said : 

**  ^Adhering  to  the  doctrine  laid  down  in  Tumer^s  Case  (19  C. 
Cls.  R.,  629),  Oilberfs  Case  (23  id.,  218),  and  Daviess  Case  {id., 
468),  the  court  is  of  opinion  that  the  facts  shown  to  exist  in 
the  pending  case  bring  them  (the  temporary  warrants)  within 
the  exceptions  referred  to  in  cases  cited.' 

^<No  such  facts  are  shown  to  have  existed  in  the  case  at  bar, 
and  the  charges  in  item  1  are  disallowed." 

From  an  examination  of  these  authorities,  it  seems  clear 
that  while  in  certain  cases  temporary  mittimuses  are  required, 
and  fees  for  issuing  them  will  therefore  be  allowed,  yet  that 
the  necessity  for  the  issuance  of  such  mittimuses  should  clearly 
appear. 

Where  a  temporary  mittimus  is  issued  for  the  custody  of 
the  defendant  for  part  of  a  day  only,  it  will  be  necessary  to 
prove  the  special  circumstances  which  rendered  such  a  mitti- 
mus necessary,  as  that  the  ]>risoner  was  a  dangerous  character 
and  could  not  be  properly  guarded  by  the  marshal,  lor  ordi- 
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narily  it  is  the  duty  of  the  marshal  to  keep  the  prisoner  nntil 
the  case  is  disposed  of  for  the  day. 

iN^otwithstandiiig  the  facts  stated  by  Mr.  Anderson  and  the 
approval  by  the  court  of  his  account,  I  am  so  convinced;  from 
the  large  number  of  temporary  mittimuses  issued  by  him  for  a 
part  of  a  day  only — at  least  one  such  being  issued  in  each  case — 
that  the  proper  discretion  has  not  been  exercised  by  the  com- 
missioner, and  that  his  claim  for  these  fees  is  one  which  he 
should  prove  in  court,  where  the  necessary  cross-examination 
can  be  made  by  the  Government's  attorneys  as  to  the  necessity 
for  the  practice  which  he  seems  to  have  adopted  in  all  cases. 

All  fees  for  temporary  mittimuses  for  holding  a  prisoner  for 
part  of  a  day  only  and  copies  thereof  will,  upon  this  revision, 
be  disallowed. 

R.  B.  Bowler, 

Comptroller, 


CONSTRUCTION  OF  ACT  FOR  REIMBURSEMENT  OP 
OFFICERS  AND  SEAMEN  FOR  PROPERTY  LOST 
IN  NAVAL  SERVICE. 

Under  the  act  of  March  2,  1895,  for  the  reimbarsement  of  officers  and 
seamen  for  property  lost  or  destroyed  in  the  naval  service,  the  ''faalt 
or  negligence  on  the  part  of  the  claimant''  which  will  preclude  his 
recovery  is  such  fault  or  negligence  as  constitutes  a  contributing  and 
readily  connected  cause  of  the  loss  of  his  property. 

Tbeasubt  Depabtmbnt, 
Officb  op  Comptbolleb  of  the  Tbbasuby, 

February  6j  1896. 
Sib:  As  reqaired  by  the  provisions  of  section  8  of  the  act 
of  July  31,  1894  (28  Stat.,  208),  you  have  reported  for  the 
approval,  disapproval,  or  modification  of  this  office  a  con- 
struction of  the  act  of  March  2, 1895  (28  Stat.,  962),  providing 
for  the  reimbursement  of  officers  and  seamen  for  property  lost 
or  destroyed  in  the  naval  service  of  the  United  States.  Tour 
decision  was  upon  the  claim  of  Lieut.  Charles  H.  Lyman, 
United  States  Navy,  navigator  of  the  U.  8.  S.  Kearaarge,  at 
the  time  that  historic  vessel  was  wrecked  on  February  2, 
1894,  and  is  to  the  effect  that  Lieutenant  Lyman  is  not  entitled 
to  be  reimbursed  the  value  of  his  personal  property  lost  in  the 
wreck,  and  amounting  to  $1,257.18,  because  the  loss  of  the 
vessel,  and  therefore  of  his  property  which  was  thereon,  was 
11268— VOL  2 ^25 
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not  •''  without  faalt  or  negligence  on  the  part  of  the  claimant," 
such  freedom  from  fault  or  negligence  being  necessary  to  a 
reimbursement  under  said  act.  Tou  have  therefore  disal- 
lowed Lieutenant  Lyman's  claim.  Although  this  legal  con- 
struction of  the  act  is  correct,  yet  from  an  examination  of  the 
evidence  presented  with  the  claim,  I  am  of  the  opinion  that  the 
same  should  be  allowed  on  the  facts  upon  which  Lieutenant 
Lyman's  claim  is  founded,  as  they  do  not  show  such  fault  or 
negligence  as  is  contemplated  by  the  act.  I  have,  therefore, 
in  accordance  with  the  provisions  of  the  first  clause  of  section 
8  of  the  act  of  July  31, 1894,  reviewed  said  account  upon  my 
own  motion,  the  reasons  for  which  action  are  giveu  in  the 
following  opinion. 

The  provisions  of  the  act  applicable  to  this  claim  are  as 
follows: 

"That  the  proper  accounting  officers  of  the  Treasury  be, 
and  they  are  hereby,  authorized  and  directed  to  examine  into, 
ascertain,  and  determine  the  value  of  the  private  property 
belonging  to  officers,  petty  officers,  seamen,  and  others  in  the 
naval  service  of  the  United  States  which  has  been  or  may 
hereafter  be  lost  and  destroyed  in  the  naval  service  by  ship- 
wreck or  other  marine  disaster,  under  the  following  circum- 
stances : 

"First.  When  such  loss  or  destruction  was  without  fault  or 
negligence  on  the  part  of  the  claimant." 

The  facts  surrounding  the  wreck  of  the  Kearsarge  were  at 
the  time  carefully  investigated  by  the  naval  authorities.  The 
commander  of  the  vessel,  Oscar  F.  Heyerman,  and  the  navi- 
gator, Charles  H.  Lynian,  the  claimant  in  this  case,  were  both 
tried  by  general  court-martial,  convened  at  the  New  York 
Navy- Yard,  on  March  22,  1894,  and  both  found  guilty  of  in- 
fractions of  naval  law  and  regulations,  for  which  they  were 
duly  punished,  in  accordance  with  the  sentences  imposed. 
The  findings  of  this  court-martial  will  b(»  more  particularly 
discussed  later  in  this  opinion.  The  claimant  has  submitted  a 
certified  copy  of  the  proceedings  in  his  court-martial  case, 
which  you  did  not  have  the  advantage  of  having  when  the 
case  was  before  you,  and  from  this,  as  well  as  from  the  other 
records  in  the  case,  the  story  of  this  interesting  and  mysterious 
wreck  can  be  derived.  It  appears  that  the  Kearsarge^  under 
Commander  Heyerman,  sailed  from  Port  au  Prince,  Haiti,  a 
few  days  prior  to  the  wreck,  making  passage  for  Bluefields, 
Nicaragua.    In  taking  the  most  direct  route  the  vessel  neces- 
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Barily  passed  in  the  vicinity  of  Boncador  Bank,  a  dangeroas  reef 
in  the  Caribbean  Sea,  surrounded  by  strong  and  treacherous 
currents. 

It  appears  from  the  testimony  submitted  that  the  navigator 
reported  that  the  distance  of  the  ship  from  Roncador  Bank  at 
8  o'clock  in  the  morning  was  70  miles,  at  12  o'clock  40  miles, 
and  at  4  o'clock  16  miles,  and  there  is  no  evidence  to  show 
that  these  reports  were  not  accurate,  nor  are  they  directly 
questioned.  The  captain,  between  10  and  11  on  the  morning 
of  the  fatal  day,  set  the  course  W.  S.  W.  f  W.,  which,  when 
laid  off  upon  the  charts,  was  calculated  to  clear  the  northern 
end  of  the  reef  by  3  or  4  miles,  making  no  allowance  for  the 
current,  which  as  indicated  by  the  charts  would  have  carried 
the  vessel  under  ordinary  circumstances  at^least  4  miles 
farther  to  the  north  and  away  from  the  reef.  The  vessel  at 
this  time  was  under  sail,  and  the  navigator,  about  1  o!clock, 
appreciating  the  importance  of  sighting  the  reef  before  chaog- 
ing  the  course  more  to  the  south  and  proceeding  upon  a  direct 
course  to  Blnefields,  and  knowing  that  darkness  would  fall 
about  half  past  6,  advised  the  captain  that  under  the  rate  of 
speed  the  ship  was  then  making  it  was  doubtful  whether  the 
reef  could  be  sighted  before  dark,  and  urged  that  steam  should 
be  raised  at  once  in  order  that  this  most  desirable  object 
should  be  attained.  Apparently  the  captain  did  not  appre- 
ciate the  importance  of  so  doing,  for  it  was  not  until  3  o'clock 
that  he  gave  the  order  to  raise  steam  and  not  until  4  o'clock 
that  the  ship  was  under  steam.  About  sunset,  the  ship  having 
run  the  distance  estimated  from  the  4  o'clock  position,  which 
should  have  brought  her  opposite  the  reef,  and  the  reef  not 
being  sighted  (although  the  assistant  to  the  navigator,  obtain- 
ing an  estimated  range  of  vision  of  10  miles  from  the  mast- 
head, had  been  previously  sent  aloft  with  a  glass  to  determine 
the  position  of  the  reef  if  it  could  be  seen),  the  captain  on 
his  own  responsibility  altered  his  course  to  one  almost  due 
west,  in  order  that  he  might  safely  clear  the  reef.  Both  the 
captain  and  navigator  believed  that  they  had  passed  to  the 
north  of  Roncador  at  6.30,  but  in  fact  about  twenty  minutes 
later  they  ran  upon  it.  How  this  accident  could  have  hap- 
pened is  not  apparent  to  the  lay  mind  from  a  reading  of  the 
testimony.  Theoretically  the  observations  taken  were  correct 
and  the  estimated  run  upon  the  course  laid  should  have  car- 
ried the  vessel  certainly  clear  of  the  reef  before  darkness 
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fell.  It  is  not  unlikely  that  owing  to  some  special  causes  the 
currents  on  that  particular  day  or  at  that  season  were  not  in 
the  direction  nor  of  the  force  laid  down  in  the  charts,  and 
that  thus  the  historic  ship,  about  which  so  much  national  senti- 
ment has  entwined  itself,  was  lost,  and  these  officers  subjected 
to  the  censure  of  a  nation. 

The  court-martial  decided  that  Lieutenant  Lyman  was 
guilty  of  neglect  of  duty  under  the  first,  second,  and  third 
specifications  of  charge  1,  and  that  he  was  guilty  of  charge  2, 
"culpable  inefficiency  in  the  performance  of  duty,"  except  that 
portion  of  the  charge  which  read  : 

"In  consequence  of  which  the  said  steamer  Kearsarge  was, 
at  about  six  hours  and  fifty  minutes  post  meridian  on  the  day 
above  mentioped,  run  upon  Roncador  Bank,  in  the  Caribbean 
Sea,  in  about  latitude  thirteen  degrees  thirty-four  minutes 
north  and  longitude  eighty  degrees  five  minutes  west,  and 
was  stranded." 

The  proceedings  before  the  court-martial  were  in  the  nature 
of  an  investigation  of  an  offense  against  the  laws  of  the  Navy, 
and  the  purpose  was  the  punishment  and  discipline  of  the 
offender.  The  application  of  the  claimant  now  is  for  rdm- 
bursement  before  this  Department  in  proceedings  to  recovCT 
under  a  civil  statute  which  has  no  connection  whatever  with 
the  purpose  of  the  court-martial.  The  findings  of  the  court- 
martial  in  Lieutenant  Lyman's  Case,  and  also  in  Commander 
Heyerman's  Case,  as  bearing  upon  the  question  of  negligence 
may  be  properly  considered. 

The  claimant,  as  navigator  of  the  ship,  was  charged  with 
the  following  duties  (United  States  Navy  Eegulations,  1893): 

"Article  558.  1.  When  under  way,  he  shall  report  in  writ- 
ing to  the  captain  the  position  of  the  ship  at  8  a.  m.,  at  12  m., 
and  at  8  p.  m.,  and  at  such  other  times  as  the  captain  may 
require. 

"  2.  He  shall,  at  any  time,  take  such  observations  or  make 
:such  calculations  concerning  the  position  of  the  ship  as  the 
captain  may  require. 

"Article  559.  When  the  ship  is  under  way,  and  the  weather 
permits,  he  shall  each  day  ascertain  by  observation  the  error 
.  •of  the  standard  binnacle  compasses,  and  report  the  result  in 
writing  to  the  captain. 

"Article  562.  He  shall,  when  the  ship  is  approaching  land 
or  shoals,  or  entering  port,  give  his  careful  attention  to  the 
course  of  the  ship  and  the  depth  of  water,  and  shall  promptly 
report  to  the  captain  any  suspicion  of  approaching  danger.'' 
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The  first  charge  in  the  court-martial  proceedings  against 
Lieatenant  Lyman  is  <<  neglect  of  duty."  An  examination  oi 
the  specifications  shows  that  the  neglect  charged  and  of  which 
lie  was  found  guilty  was,  first,  his  failure  to  personally  take 
an  observation  for  longitude  at  8  o'clock  on  the  morning  of 
the  2d  day  of  February,  the  day  of  the  wreck;  second,  his 
failure  to  obtain  the  local  deviation  of  the  compass  upon 
the  Ist  and  2d  days  of  February.  From  the  evidence  sub- 
mitted it  is  shown  that  at  least  the  assistant  navigator  took 
the  morning  observation,  and  that  the  deviation  of  the  com- 
pass could  not  be  accurately  determined  because  of  the  rolling 
of  the  vessel,  and  that  so  determined  it  would  have  been  of 
little  value  in  view  of  the  determination  of  the  deviation  of  the 
compass  made  so  recently  at  Port  au  Prince  in  quiet  harbor 
waters.  Several  officers  of  commanding  rank  testify  that  they 
would  have  been  guided  under  these  circumstances  by  the 
deviation  as  determined  in  the  harbor,  and  not  by  one  taken 
at  sea  in  case  it  varied  from  the  harbor  deviation.  There  is 
no  question  as  to  the  correctness  of  the  determination  of  the 
positions  of  the  vessel  submitted  by  the  navigator  to  the  cap- 
tain at  8  a.  m.,  12  m.,  and  4  p.  m.,  and  it  would  appear  that 
had  the  captain  followed  the  advice  of  the  navigator  in  getting 
up  steam  at  1  o'clock  the  disaster  would  have  been  averted. 
While  these  omissions  in  the  performance  of  duty  were  found 
by  the  court-martial  to  be  '*  neglect  of  duty,"  yet  they  are  not 
such  as  are  shown  by  the  evidence  to  have  resulted  in  the  loss 
of  the  ship.  I  can  not  hold  that  such  technical  neglect  of  duty 
as  Lieutenant  Lyman  was  guilty  of  is  sufficiently  proximate  to 
exclude  him  from  the  benefits  of  the  act  of  March  2,  1805. 
The  condition  imposed  upon  the  officer  or  seaman  by  that  act 
is  that  they  shall  not  recover  for  the  property  lost  by  them 
unless  the  loss  resulted  without  their  fault  or  negligence. 
This  certainly  can  not  mean  that  any  negligence  in  connection 
with  naval  duties  on  board  ship  is  sufficient  to  exclude  a  man 
from  the  beneficial  operation  of  the  act  of  1895;  for  if  so,  the 
failure  of  a  seaman,  whose  duty  it  was  to  polish  brass,  to  do  so 
being  a  neglect  of  duty,  would  prevent  him  from  obtaining  a 
reimbursement  for  his  personal  effects  in  case  of  the  wreck  of 
the  vessel.  The  fault  or  negligence  contemplated  by  the  act  of 
March  2, 1895,  must  be  a  contributing  and  really  connected 
cause  of  the  loss  of  the  property,  as,  for  instance,  the  carelessly 
leaving  of  personal  efi'ects  upon  the  deck  when  a  high  sea  was 
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washing  over  it.  The  Degligence  of  which  Lientenant  Lyman 
was  fouud  guilty  in  charge  1  is  therefore  too  remote  to  prevent 
his  obtaining  the  benefits  of  the  reimbursement  act. 

Coming  now  to  a  consideration  of  the  second  charge  against 
him,  ^^  Culpable  inefficiency  in  the  performance  of  duty,''  the 
specification  is  as  follows : 

<^In  that,  on  the  second  day  of  February,  eighteen  hundred 
and  ninety-four,  the  said  Charles  H.  Lyman,  a  lieutenant  in 
the  United  States  Navy,  attached  to  and  serving  as  navigator 
on  board  the  United  States  flagship  Kearsarge^  making  passage 
from  Port  au  Prince,  Haiti,  to  Bluefields  (Mosquito  Reserva- 
tion), Nicaragua,  well  knowing  that  at  about  sunset  of  said 
day  the  said  steamer  Kearsarge  had  nearly  run  her  estimated 
distance  from  the  tour  o^clock  postmeridian  x>osition,  obtained 
and  plotted  by  him,  to  the  position  of  Roncador  Bank, 
Caribbean  Sea,  and  well  knowiug  the  difficulty  of  sighting 
said  bank  from  a  safe  distance  after  darkness  fell,  under  the 
conditions  of  weather  then  existing,  did  fail  to  advise  his 
commanding  officer,  as  it  was  clearly  his  duty  to  do,  to  lay  a 
safe  course  for  said  vessel  to  the  northward  before  continuing 
on  a  westerly  course;  and  the  said  Lieutenant  Lyman  was 
therein  and  thereby  culpably  inefficient  in  the  performance  of 
his  duty  as  navigator,  in  consequence  of  which  the  t«aid 
steamer  Kearsarge  was,  at  about  six  hours  and  fifty  minutes 
I>ostmeridian  on  the  day  above  mentioned,  run  upon  Roncador 
Bank,  in  the  Caribbean  Sea,  in  about  latitude  thirteen  degrees 
thirty-four  minutes  north,  and  longitude  eighty  degrees  five 
minutes  west,  and  was  stranded." 

The  court  expressly  found  that  that  portion  of  the  charge 
beginning  *'in  consequence  of  which,"  etc.,  was  not  proven, 
that  is,  they  found  that  the  Kearsarge  was  not  wrecked  through 
his  negligence,  but  did  find  him  guilty  of  failure  to  advise  his 
commanding  officer  as  to  the  course  to  be  pursued.  Unless 
he  was  responsible  for  the  loss  of  the  vessel,  which  resulted 
in  the  loss  of  his  property,  his  inefficiency  can  not  be  held  to 
exclude  him  from  the  benefits  of  the  act  of  March  2, 1895. 

Furthermore,  the  commander  of  the  vessel  is  the  one  re- 
sponsible for  her  safety.  The  fundamental  principle  of  mili- 
tary discipline  is  that  responsibility  attaches  to  the  head  and, 
as  a  consequence  of  that,  implicit  obedience  must  be  yielded  by 
the  subordinates.    This  is  recognized  by  the  naval  regulations. 

^< Article  446.  Unless  in  company  with  a  senior,  he  [the 
captain]  is  responsible  for  the  course  steered,  and  he  is  always 
responsible  for  the  safe  conduct  of  the  ship. 

<'Abtiol£  452.  He  may,  at  his  discretion,  require  the  line 
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officers  of  the  ship  to  take  any  astronomical  or  other  observa- 
tions and  make  any  calculations  necessary  to  obtain  the  posi- 
tion of  the  ship,  or  for  other  necessary  purposes  of  navigation, 
and  report  the  results  to  him. 

^'Article  453.  1.  He  shall  keep  himself  informed  of  the 
error  of  the  standard  and  binnacle  compasses.  He  shall  for- 
ward to  the  Navy  Department  a  report  of  the  result  every 
time  tlie  local  deviation  is  obtained." 

The  court-martial  found  Commander  Heyerman  guilty  upon 
the  charges  brought  against  bim.  The  first,  and  one  suffi- 
ciently showing  the  character  of  their  findings,  is  as  follows: 

"Through  negligence,  suffering  a  vessel  of  the  Navy  to  be 
run  upon  a  reef  and  stranded. 

"Specification.  'In  that,  on  the  second  day  of  February, 
eighteen  hundred  and  ninety-four,  the  said  Oscar  F.  Heyer- 
man. a  commander  in  th^  United  States  Navy,  being  in  com- 
mand of  the  United  States  flagship  Kearsarge^  making  passage 
from  Port  an  Prince,  Haiti,  to  Bluefields  (Mosquito  Reserva- 
tion), Nicaragua,  did,  when  about  fifty-five  miles  to  the  north- 
ward and  eastward  of  Boucador  Bank,  in  the  Caribbean  Sea, 
8hai)e,  and  did  subsequently  maintain  a  course  of  west  south- 
west three-quarters  west,  which  said  course  lay  close  to  a  dan- 
gerous reef  and  cay,  surrounded  by  strong  currents  well  known 
to  exist,  and  did  neglect  and  fail  to  exercise  proper  care  and 
attention  in  navigating  said  vessel  while  approaching  said  reef 
and  cay,  in  that  he  neglected  and  failed  to  lay  a  course  which 
would  surely  carry  the  vessel  clear  of  said  reef  and  cay,  (»r  to 
change  course  in  due  season  to  avert  disaster,  in  consequence 
of  which  neglect  and  failure  on  the  part  of  the  said  Oom- 
mander  Heyerman  the  said  steamer  Kearsarge  was,  at  about 
six  hours  and  fifty  minutes  postmeridian  on  the  day  aforesaid, 
run  upon  the  north  end  of  Boncador  Bank,  in  the  Oaribbean 
Sea,  in  about  latitude  thirteen  degrees  thirty-four  minutes 
north  and  longitude  eighty  degrees  five  minutes  west,  and 
wis  stranded.'" 

The  first  specification  of  the  second  charge  of  which  he  was 
found  guilty  relates  to  his  failure  to  increase  the  speed  of  the 
vessel  so  that  the  bank  might  be  sighted  in  daylight,  as  he  was 
advised  to  do  by  the  navigator,  and  the  second  specification  of 
this  charge  holds  him  guilty  because  he  did  not  lay  a  course 
to  the  northward  before  continuing  on  his  westerly  course. 

Considering  the  findings  of  the  court-martial  in  these  two 
cases  together  convinces  me  that  the  loss  of  the  vessel  is 
attributable  to  the  course  pursued  and  action  taken  by  the 
commander  of  the  vessel,  as  found  by  the  court-martial,  and 
that  although  Lieutenant  Lyman  was  guilty  of  some  omis- 
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sioDS  of  daty  required  by  naval  regalations,  yet  in  no  wise  can 
those  omissions  be  held  to  have  been,  either  proximately  or 
remott'ly,  the  cause  of  the  loss  of  the  Kearsarge. 
Respectfully,  yours, 

Edw.  a.  Bowers, 

Assistant  Comptroller, 
The  Auditor  for  the  Navy  Department. 


IK  RE  ACCOUNT    OF    CAPT.  ERIC   BERGLAND, 
LIGHTHOUSE  ENGINEER,  SIXTH  DISTRICT. 

If  a  diebursiDg  officer  pays  for  a  site  for  a  ligbt-houso  from  moneys  appso- 
priated  and  advanced  to  him  for  that  purpose,  he  must  be  credited 
therewith  in  the  settlement  of  his  accounts,  even  if  light-houaes  be 
included  within  the  meaning  of  the  act  of  March  2,  1889,  requiring 
sites  for  public  buildings  to  be  paid  for  by  drafts  from  the  Treasury 
Department  at  Washington. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

February  8,  1696. 

In  the  settlement  of  the  account  for  the  third  quarter,  18d5^ 
of  Capt.  Eric  Bergland,  light-house  engineer  of  the  Sixth 
district,  the  Auditor  of  the  Treasury  Department  rendered  a 
decision  changing  an  existing  construction  of  the  statutes, 
and  submits  the  same  to  the  Comptroller  for  his  approval,  dis- 
approval, or  modification,  as  required  by  section  8  of  the  act 
of  July  31,  1894. 

In  said  account  Captain  Bergland  claimed  credit  for  9275 
paid  for  a  tract  of  land  on  St.  Simon  Island,  in  Glynn  County, 
Ga.,  coutaiiiitig  about  one-fifth  of  an  acre.  The  Auditor  dis- 
allowed the  payment  because  the  same  should  have  been  made 
directly  by  draft  from  the  Treasury,  in  accordance  with  the 
provisions  of  that  clause  of  the  sundry  civil  appropriation  act 
of  March  2,  1889  (25  Stat.,  941),  which  requires  that— 

^^payments  for  sites  for  public  buildings  under  the  control  of 
the  Treasury  Department  shall  be  made  by  the  Treasury 
Department,  at  Washington,  District  of  Columbia,  by  drafts 
or  checks  payable  to  the  grantors  of  such  sites  or  their  legal 
representatives," 

construing  the  words  "public  buildings  under  the  control  of 
the  Treasury  Department"  to  include  light-houses. 
The  clause  thus  construed  by  the  Auditor  is  contained  in 
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said  act  under  the  head  of  pablic  buildingS;  and  is  a  part  of 
some  general  legislation  in  regard  to  pablic  buildings,  the 
whole  of  which  is  as  follows: 

"That  hereafter  no  plan  shall  be  approved  by  the  Secretary 
of  the  Treasury  for  any  public  building  authorized  by  Con- 
gress to  be  erected,  until  after  the  site  therefor  shall  have 
been  finally  selected;  and  he  shall  not  authorize  or  approve 
of  any  plan  for  any  such  building  which  shall  involve  a  greater 
expenditure  in  the  completion  of  such  building,  including 
heating  apparatus,  elevators,  and  approaches  thereto  than  the 
amount  that  shall  remain  of  the  sum  specified  in  the  law 
authorizing  the  erection  of  such  building,  excluding  cost  of 
site. 

<<  That  hereafter  commissions  shall  not  be  paid  for  disburse- 
ments on  account  of  sites  for  public  buildings;  nor  on  account 
of  construction  of  public  buildings  except  for  moneys  actually 
handled  and  paid  out  by  disbursing  agents;  and  payments  for 
sites  for  public  buildings  under  the  control  of  the  'J  reasury 
Department  shall  be  made  by  the  Treasury  Department,  at 
Washington,  District  of  Columbia,  by  drafts  or  checks  paya- 
ble to  the  grantors  of  such  sites  or  their  legal  representatives. 

"That  hereafter  all  legal  services  connected  with  the  pro- 
curement of  titles  to  site  for  public  buildings,  other  than  for 
life-saving  stations  and  pier-head  lights,  shall  be  rendered  by 
United  States  district  attorneys:  Provided  further,  That  here- 
after, in  the  procurement  of  sites  for  such  pablic  buildings,  it 
shall  be  the  duty  of  the  Attorney -General  to  require  of  the 
grantors  in  each  case  to  fiirnish,  free  of  all  expenses  to  the 
Government,  all  requisite  abstracts,  official  certifications,  and 
evidences  of  title  that  the  Attorney-General  may  deem  neces- 
sary." 

That  the  words  "public  buildings,^  when  used  in  acts  of 
Congress,  do  not  necessarily  include  light-houses  is  quite  plain 
from  an  examination  of  the  Revised  Statutes  and  other  acts. 
Section  3684  provides  that — 

"All  appropriations  for  public  buildings  under  the  control 
of  the  Treasury  Department  shall  be  available  immediately 
upon  the  approval  of  the  act  containing  such  appropriations." 

Section  3685  provides: 

"Appropriations  for  establishing  light-houses  shall  be  avail- 
able for  expenditure  for  two  years  after  acts  of  State  legisla- 
tures ceding  jurisdiction  over  sites  take  effect." 

Section  3734  provides  that  before  new  buildings  shall  be 
commenced  the  plans  and  estimates  shall  be  approved  by  the 
Secretary  of  the  Treasury,  the  Postmaster- General,  and  the 
Secretary  of  the  Interior,  while  a  cfause  in  the  act  of  ^larch 
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3, 1875  (18  Stat.,  395),  reqaires  such  estimates  to  be  made  by 
the  Sapervising  Architect  of  the  Treasury. 

On  the  other  hand,  plans  and  estimates  for  light-houses  and 
other  buildings  connected  with  the  Light-House  Establish- 
ment are  required  to  be  prepared  by  the  engineer  secretaay  of 
the  Light- House  Board,  under  section  4665,  Revised  Statutes, 
said  engineer  being  detailed  by  the  President  for  that  purpose 
under  section  4664. 

Under  section  4660  the  Light- House  Board  is  authorized  to 
purchase  sites,  whereas  sites  for  public  buildings  are  purchased 
by  the  Secretary  of  the  Treasury.  Section  3657  authorizes  col- 
lectors of  custofns  to  be  disbursing  agents  for  certain  named 
public  buildings,  while  section  4672  (since  repealed,  21  Stat.,  262) 
authorized  such  collectors  to  be  superintendents  and  disbursing 
agents  for  light-houses,  beacons,  light-ships,  and  buoys. 

Section  5  of  the  act  of  June  20, 1874  (18  Stat.,  110),  mentions 
"light-houses"  and  "public  buildings,'' while  a  clause  in  the 
act  of  March  3,  1883  (22  Stat.,  605.),  authorizes  the  Secretary 
of  the  Treasury  to  acquire  by  purchase  or  by  condemnation 
lands  for  public  buildings  and  light-houses.  These  two  stat- 
utes clearly  indicate  that  in  the  mind  of  Congress  public  build- 
ings and  light-houseis  were  two  and  distinct  things. 

It  does  not  follow,  however,  that  the  words  "public  build- 
ings under  the  control  of  the  Treasury  Department"  would  not 
have  to  be  construed  as  including  lighthouses  when  used  in 
some  statutes  if  the  manifest  purpose  of  the  statutes  indicates 
light-houses  as  being  within  the  intention  of  Congress  in  the 
use  of  those  words. 

In  the  various  clauses  in  the  act  of  March  2, 1889,  now  under 
consideration,  the  words  "public  buildings,"  in  the  first  clause, 
"including  heating  apparatus,  elevators,  and  approaches  there- 
to" would  seem  not  to  refer  to  light-houses,  and  in  the  last 
clause  the  words  "public  buildings  other  than  for  life-saving 
stations  and  pier-head  lights"  would  seem  to  include  light- 
houses, because  pier-head  lights — structures  under  the  control 
of  the  Light  House  Board — are  specifically  excepted. 

Whether  the  words  "public  buildings"  in  the  second  clause, 
(the  particular  clause  now  under  consideration)  would  include 
light-houses  may  be  doubted,  although  there  seems  to  be  no 
reason  why  Congress  should  have  had  a  difl^erent  intention  in 
providing  a  method  for  the  payment  of  sites  of  public  buildings 
from  that  for  the  payment  of  sites  for  lighthouses,  and  there- 
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fore,  apparently,  the  policy  of  the  act  would  include  light-houses 
as  within  the  words  <^  public  buildings/'  especially  as  the  act 
of  March  3, 1883,  above  cited,  authorizing  the  Secretary  of  the 
Treasury  to  procure,  by  private  purchase  or  condemnation,  the 
necessary  lands  for  public  buildings,  included  also  light-houses. 

However  this  may  be,  it  is  manifest  that  if  funds  have  been 
advanced  to  a  disbursing  officer  on  account  of  an  appropria- 
tion which  authorizes  payment  for  a  site  for  a  light-house,  and 
such  disbursing  agent  has  in  fact  paid  out  those  moneys  for 
the  purposes  for  which  they  were  appropriatied,  he  must  receive 
credit  for  such  payment  as  a  liquidation  of  a  valid  charge 
against  the  United  States,  notwithstanding  the  fact  that 
another  law  required  payment  to  be  made  in  a  manner  other 
than  that  which  has  been  followed,  if  in  other  respects  the 
payment  was  correct. 

The  action  of  the  Auditor  in  disallowing  the  credit  in  G&pt. 
Bergland's  accounts  for  the  reason  stated  by  him  must  be  over- 
ruled, providing  the  payment  is  in  other  respects  correct,  and 
the  method  of  payment  for  sites  for  light-houses  will  be  called 
to  the  attention  of  the  Secretary  of  the  Treasury  for  his  execu- 
tive action. 

E.  B.  BowiiEB, 

Comptroller. 


CONTRACTS  FOE  THE  BEECTION  OF  THE  SMITH'S 
POINT  LIGHT- HOUSE. 

Under  the  appropriation  of  $25,000  for  the  reestablishing  of  the  light- 
house at  Smith's  Point,  a  contract,  involving  a  liability  not  exceeding 
said  sum,  may  be  made  for  a  portion  of  the  work,  provided  the  esti- 
mated cost  of  the  complete  structure  under  the  plan  adopted  does  not 
exceed  the  limit  of  $80,000  fixed  in  the  act,  the  remainder  of  the  work 
to  be  contracted  for  as  appropriations  are  made  by  Congress. 

Tbeasuby  Depabtment, 
Oppioe  op  Comptroller  of  the  Tbeasuby, 

February  11, 1896. 
Sir:  Since  writing  my  letter  of  January  10  (ante,  p.  338),  in 
regard  to  the  erection  by  contract  of  the  Smith's  Point  light- 
house,  I  have  had  some  conversation  with  the  engineer  secre- 
tary ot  the  Light-House  Board,  which  indicates  that  there  has 
arisen  some  misapprehension  in  regard  to  the  question  which 
you  asked,  and  my  answer  thereto. 
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It  now  appears  that  the  question  which  was  songht  to  be 
determined  by  your  communication  of  January  3  was  whether 
the  words  in  the  appropriation,  ^^  under  a  contract  which  is 
hereby  authorized  therefor,"  required  that  the  entire  strnctore 
should  be  erected  under  one  contract,  or  whether  the  struc- 
ture might  be  erected  in  accordance  with  the  usual  practice  of 
the  Light- House  Establishment,  which  is  to  divide  the  work 
required  into  two  parts,  the  one  for  the  purchase  and  delivery 
of  the  metal  work  and  the  other  for  the  erection  and  com- 
pletion of  the  structure;  no  contracts  being  made,  however^ 
incurring  obligations  greater  than  the  amount  actually  appro- 
priated. 

My  answer  was  based  upon  the  idea  that  the  question  asked 
was  whether  more  than  one  contract  might  be  entered  into  for 
the  doing  of  the  whole  work  at  a  cost  exceeding  the  $25,000 
actually  appropriated,  but  within  the  sum  of  $80,000,  the 
amount  determined  by  Congress  as  the  maximum  cost  of 
reestablishing  said  light-house. 

Congress,  when  authorizing  the  erection  of  a  public  building 
or  other  public  improvement,  frequently  Axes  a  maximum  sum 
as  the  cost  of  such  improvement,  and  makes  an  appropria- 
tion for  a  portion  only  of  such  total  cost.  This  is  the  usual 
practice  in  regard  to  large  public  buildings.  The  object  clearly 
is  to  enable  the  plans  for  the  improvement  to  be  made  in  such 
manner  that  the  cost  of  the  work  will  not  exceed  the  total 
sum  authorized,  leaving  such  portion  of  the  work  to  be  actually 
contracted  for  as  will  not  exceed  the  sum  appropriated ;  sub- 
sequent work  to  be  contracted  for  after  subsequent  appro- 
priations are  made.  That  would  have  been  the  condition  in 
which  the  authority  for  reestablishing  the  Smith's  Point  light- 
house would  have*  been  had  the  words  '<  under  a  contract 
which  is  hereby  authorized  therefor"  not  been  inserted  in  the 
clause  provi<ling  for  the  reestablishing  of  the  light-house  and 
making  an  appropriation  therefor. 

In  my  opinion,  the  words  above  quoted  were  not  intended  to 
compel  the  erection  of  the  light-house  under  one  contract,  but 
were  inserted  in  order  that  the  Light  House  Board  might  incur 
obligations  beyond  the  amount  appropriated,  which  could  not 
otherwise  have  been  done  because  of  the  prohibitions  contained 
in  sections  3679  and  3733  of  the  Revised  Statutes.  The  author- 
ity to  incur  obligations  beyond  the  amount  appropriated  was 
limited,  however,  by  the  requirement  that  a  contract  should  be 
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made  for  the  entire  work  which  should  not  exceed  the  total 
stun  of  $80,000^  authorized  as  the  cost  of  reestablishing  the 
]ight. 

My  decision  of  January  10  was  that,  under  the  provisions 
authorizing  the  contract,  two  or  more  contracts  might  be  made 
provided  they  were  entered  into  simultaneously,  and  the 
aggregate  obligations  of  the  same  did  not  exceed  $80,000,  the 
purposes  intended  to  be  accomplished  by  the  authority  to  make 
one  contract  exceeding  the  sum  actually  appropriated  being 
as  well  subserved  by  the  making  of  more  than  one  contract, 
provided  all  the  contracts  were  entered  into  simultaneously. 

For  the  reasons  above  stated,  a  contract  for  the  construction 
and  delivery  of  the  metal  work  for  the  Smith's  Point  light-house 
may  be  made,  provided  the  estimated  cost  of  the  light-house 
imder  the  plan  adopted  for  its  erection  does  not  exceed  $80,000, 
and  provided  the  contract  entered  into  does  not  exceed  the 
$25,000  actually  appropriated. 

It  follows,  however,  that  no  other  contracts  can  be  made 
exceeding  the  appropriation  of  $25,000  until  iurther  appropria- 
tions are  made,  unless  such  additional  contracts  should  provide 
for  the  completion  of  the  light-house  at  a  cost  not  exceeding  in 
the  aggregate  $80,000. 

Respectfully,  yours,  R.  B.  Bowler, 

Comptroller. 

The  Secretary  op  the  Treasury. 


TELEPHONE  FOR  OFFICER'S  RESIDENCE. 

If  an  appropriation  is  available  for  the  rental  of  a  telephone,  the  question 
whether  it  is  a  necessary  convenience  for  the  transaction  of  the  public 
*         business  is  one  for  the  decision  of  the  officer  under  whose  direction  the 
appropriation  is  placed  and  not  of  the  accounting  officers. 

Treasury  Department, 
Office  of  Comptrollbr  of  the  Treasury, 

February  12^  1896. 
Sir:  I  am  iu  receipt  of  your  commuuication  of  the  7th 
instant,  asking,  at  the  request  and  on  behalf  of  the  Secretries  of 
State,  War,  and  Navy,  who  by  the  provisions  of  the  act  of 
March  3, 1883  (22  Stat.,  553),  constitute  a  Commission  for  the 
care  and  supervision  of  the  State,  War,  and  Navy  Department 
building,  whether  the  expense,  which  it  is  stated  will  not 


Digitized  by  VjOOQ  IC 


398  DECISIONS   OF   THE   COMPTBOLLER. 

exceed  $06  per  annnm,  of  making  a  private  telephonic  connec- 
tion between  yoor  qaarters  and  the  State,  War,  and  Kavy  De- 
partment building  may  be  paid  from  the  appropriation  ^^Fnel, 
lights,  etc.,  State,  War,  and  Xavy  Department  building.^ 

It  is  stated  that,  as  there  is  no  assistant  superintendent  of 
the  building,  it  not  infrequently  happens  that  questions  arise 
at  night  which  require  your  x>ersonal  consideration  and  at 
present  require  you  to  go  to  the  building,  which  probably 
could  be  avoided  if  this  private  telephonic  connection  were 
made* 

As  the  Gommission  deem  such  connection  a  proi>er  and  nec- 
essary expense,  and  the  appropriation  is  under  their  general 
control,  payment  of  the  expense  is  clearly  authorized  frt>m  said 
appropriation  as  one  of  the  << miscellaneous  items''  therein 
referred  to. 

Eespectftdly,  yours,  B.  B.  Bowler, 

Comptroller. 

G.  W.  Baird,  Chief  Engineer y  U.  8.  Navy^ 

Superintendent  8tate,  War^  and  Nary 

Department  Building. 


TBAVELI^G    EXPENSES    OF     SECOND    ASSISTANT 
POSTMASTER-GENERAL, 

The  Second  Assistant  Postmaster-General,  when  traveling  by  direction  of 
the  Postmaster-General  on  business  connected  with  the  Railway  MaU 
SerYLce,  is  entitled  to  reimbursement  for  his  actual  and  necessary 
expenses  firom  the  appropriation  ''Inland  transportation  by  railroad 
routes." 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

February  12^  1896.  ' 
Sir:  I  am  in  receipt  of  your  communication  of  the  10th 
instant,  stating  that  it  is  your  desire  to  send  the  Second 
Assistant  Postmaster-General  to  different  points  in  the  United 
States  in  connection  with  the  Eailway  Mail  Service,  which 
branch  of  the  postal  service  is  under  the  general  direction  of 
the  Second  Assistant  Postmaster-General,  and  whUe  engaged 
in  the  duties  which  require  him  to  be  away  from  the  office  in 
Washington  to  pay  his  actual  and  necessary  traveling  expenses 
from  the  appropriation  ^^  Inland  transportation  by  railroad 
routes."    You  ask  whether  such  payment  is  authorized. 
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By  section  396,  Bevised  Statutes,  the  duties  of  the  Post- 
master-General are  described  as,  inter  alia,  ^^To  superintend 
generally  the  business  of  the  Department,  and  execute  all 
laws  relative  to  the  postal  service/'  Even  in  the  absence  of 
such  a  provision,  which,  however,  certainly  authorizes  the 
direction  that  the  Second  Assistant  Postmaster-General  shall 
I>erform  the  services  above  indicated,  it  would  clearly  be 
within  the  power  of  the  head  of  the  Post-Office  Department 
to  require  such  services  of  his  assistant.  It  is  the  established 
practice,  in  the  absence  of  any  prohibition,  to  authorize  pay- 
ment of  the  actual  expenses  of  any  civil  employee  of  the  Gov- 
ernment when  ordered  away  from  his  usual  place  of  service. 
In  the  present  case,  such  payment  is  clearly  implied,  if  not 
specifically  authorized,  by  section  4019,  Bevised  Statutes. 

As  the  duties  to  be  performed  by  the  Second  Assistant 
Postmaster-General  are  those  relating  to  the  service  for  which 
the  appropriation  for  Inland  transportation  by  railroad  routes 
was  made,  his  expenses  are  a  proper  charge  against  that 
appropriation,  and  may  therefore  be  paid  therefrom. 
Bespectfully,  yours^ 

B.  B.   BOWLBR, 

ComptrQller, 
The  Postmaster-General. 


IN  BE  APPEAL  OF  LIEUT.  HABBT  GEOBGE,  UinTED 
STATES  NAVY,  FOB  COMPENSATION  FOB  LOSS 
OF  PEBSONAL  EFFECTS  ON  THE  UNITED  STATES 
COAST  SUBVEY  STEAMER  McABTHUB. 

The  property  of  a  naval  officer  serving  upon  a  Coast  Survey  vessel,  lost  or 
destroyed  by  shipwreck  of  such  vessel  or  other  marine  disaster,  is  not 
lost  ''in  the  naval  service"  within  the  meaning  of  the  act  of  March 
2,  1895. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

February  13y  1896. 
The  Auditor  for  the  Navy  Department  disallowed  the  claim 
of  Lieatenant  George  for  personal  effects  lost  and  injured  on 
the  United  States  Coast  Survey  steamer  Mc Arthur^  which  was 
sunk  in  the  harbor  at  Seattle,  Wash.,  from  overloading  one 
side  of  the  vessel  with  coal  sent  suddenly  through  the  chutes, 
causing  the  vessel  to  take  water  through  her  air  ports.    The 
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ground  of  the  Auditor's  disallowance  on  December  12, 1895,  is 
as  follows : 

"The  Comptroller  of  the  Treasury  decided  May  7, 1895,  in 
the  case  of  Paymaster  Ball,  that  the  words '  shipwreck  or  other 
marine  disaster,'  as  used  in  the  act,  meant  shipwreck  or  marine 
disaster  to  the  ship  itself,  involving  the  total  or  partial  destruc- 
tion or  casting  away  of  the  ship.'' 

From  this  decision  the  claimant  appeals,  alleging  that  the 
sinking  of  the  ship,  under  the  circumstances,  was  a  marine  dis- 
aster, and  that  the  fact  that. she  was  subsequently  raised  does 
not  affect  the  question. 

Without  passing  upon  the  i)oint  raised  by  the  claimant's 
appeal,  I  am  clearly  of  the  opinion  that  he  can  not  be  compen- 
sated for  the  damage  done  to  his  personal  effects  under  the 
act  of  March  2, 1895  (28  Stat.,  962),  which  provides  only  for 
reimbursement  to  officers  and  seamen  for  private  property 
"lost  and  destroyed  in  the  naval  service  by  shipwreck  or  other 
marine  disaster,  under  the  following  circumstances:  First 
When  such  loss  or  destruction  was  without  fault  or  negligence 
on  the  part  of  the  claimant;    •    •    •." 

An  examination  of  the  sections  of  the  Bevised  Statutes  re- 
lating to  the  Coast  Survey  shows  that  service  in  the  Coast 
Silrvey  is  not  naval  service.  Section  4684,  Kevised  Statutes, 
provides: 

<<The  President  shall  carry  into  effect  the  plan  of  the  board, 
as  agreed  upon  by  a  majority  of  its  members;  and  shall  cause 
to  be  employed  as  many  officers  of  the  Army  and  Navy  of  the 
United  States  as  will  be  compatible  with  the  successful  prose- 
cution of  the  work;  the  officers  of  the  Navy  to  be  employed  on 
the  hydrographical  parts,  and  the  officers  of  the  Army  on  the 
topographical  parts  of  the  work;  and  no  officer  of  the  Army 
or  Navy  shall  receive  any  extra  pay  out  of  any  appropriations 
for  surveys." 

Section  4687  i>rovide8 : 

^<  Officers  of  the  Army  and  Navy  shall,  as  far  as  practicable, 
be  employed  in  the  work  of  surveying  the  coast  of  the  United 
States,  whenever  and  in  the  manner  required  by  the  Depart- 
ment having  charge  thereof." 

From  these  sections  it  is  apparent  that  the  officers  employed 
upon  the  Coast  Survey  work  are  detached  from  military  serv- 
ice and  placed  under  the  control  of  a  civil  branch  of  the 
Government. 

Their  first  duty  is  to  the  Superintendent  of  the  Coast  Sur- 
vey as  the  representative  of  the  Treasury  Department,  and 
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they  are  subject  to  his  orders  while  engaged  in  this  service. 
It  is  true  that  to  some  extent  naval  discipline  is  maintained 
on  board  Coast  Survey  vessels,  but  this  is  by  regulation  of  the 
head  of  the  Coast  Survey,  who  adopts  the  Navy  Regulations 
for  the  government  of  officers  ^^ except  in  so  far  as  these  may 
be  inconsistent  with  the  special  service  in  which  they  are  en- 
gaged." (General  Instructions  for  Hydrographic  Parties,  1894, 
par,  28S.)  It  is  also  true  that  the  pay  of  these  ollicers  con- 
tinues to  come  from  the  appropriations  made  for  their  respec- 
tive military  establishments,  but  the  other  expenses  in  con- 
nection with  this  work  are  paid  out  of  the  appropriations  for 
the  Coast  Survey. 

It  can  hardly  be  contended  that  an  officer  of  the  Army  en- 
gaged upon  Coast  Survey  work  is  in  the  naval  service;  yet  if 
the  claimant  as  a  naval  officer  can  obtain  reimbursement  for 
this  property,  I  can  see  no  reason  why  an  Army  officer  can  not 
do  likewise.  The  obstacle  to  such  reimbursement  in  both  cases 
is  that,  while  the  officers  are  respectively  in  the  Navy  and 
Army,  and  in  that  sense  in  the  naval  or  army  service,  the  serv- 
ice they  are  performing  is  not  naval  service,  and  the  property 
is  not  "lost  and  destroyed  in  the  naval  service,''  as  is  required 
by  the  statute,  but  is  lost  in  the  performance  of  service  for  a 
civil  branch  of  the  Government, 

The  disallowance  of  the  claim  is  accordingly  sustained  and 
the  appeal  dismissed. 

Edw.  a.  Bowers, 

Assistant  Comptroller. 


IN  RE  APPEAL  OP  COMMANDER  J.  D.  GRAHAM, 
UNITED  STATES  NAVY,  FOR  DIFFERENCE  BE- 
TWEEN "OTHER  DUTY  PAY"  AND  "SEA  PAY.'' 

The  acconuting  o£Qcer8  have  no  juriBdiction  to  reopen  settlements  made 
by  their  predecessors,  because  a  subsequent  decision  of  the  courts  has 
so  changed  the  constmotiou  of  the  law  under  which  the  settlements 
were  made  as  to  warrant  a  different  result  in  the  settlements. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

February  14, 1896. 
The  claimant  appeals  from  a  decision  of  the  Auditor  for  the 
ITavy  Department,  of  November  16,  1895,  refusing  to  reopen 
his  account  for  the  difference  between  "other  duty  pay''  and 
11268— VOL  2 26 
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"sea  pay,"  from  February  25,  1890,  to  July  26,  1890,  for  the 
reason  that  the  claim  has  beeu  rejected  by  former  accounting 
oflBcers  of  the  Treasury. 

It  appears  that  on  February  19, 1890,  claimant  was  detached 
from  the  navy-yard  at  Kew  York  and  ordered  to  proceed  to 
Richmond,  Va.,  to  relieve  Felix  McGurley  of  the  command  of 
the  U.  S.  monitors  at  that  place.  He  reported  and  took  the 
command  thereof  on  February  25,  1890.  On  July  1, 1890,  he 
made  claim  for  "sea  pay"  while  on  this  duty.  The  claim  was 
examined  and  reported  on  July  26,  1890,  by  the  then  Fourth 
Auditor,  who  recommended  that  the  claim  be  disallowed,  and 
this  recommendation  was  approved  by  the  then  Second  Comp- 
troller on  the  29th  of  the  same  month  and  the  claim  was  dis- 
allowed by  him.  The  matter  was  acted  upon  at  that  time  at 
the  urgent  request  of  the  claimant,  against  the  suggestion  of 
the  accounting  officers  to  allow  the  matter  to  await  a  decision 
of  a  similar  question  then  pending  in  the  Court  of  Claims. 

There  is  no  claim  that  any  mistakes  in  matters  of  fact  or 
errors  arising  upon  calculations  have  been  made,  or  new  and 
material  testimony  discovered.  The  rehearing  is  asked  upon 
the  same  state  of  facts  that  existed  when  the  claim  was  first 
rejected. 

The  authorities  fully  sustain  the  position  that  the  account- 
ing officers  have  no  jurisdiction  to  reopen  settlements  made 
by  their  predecessors,  when,  by  a  subsequent  judicial  decision 
changing  the  construction  of  a  law  under  which  the  settle- 
ments were  made,  another  result  would  be  arrived  at  in  the 
settlement.  The  cases  in  support  of  this  proposition  are 
numerous  and  too  well  known  to  require  reference. 

In  WaddeWa  Case  (25  C.  Cls,  R.,  327)  the  Chief  Justice 
said: 

"  The  law  has  been  too  well  settled  to  be  in  doubt  at  this 
time,  that  public  officers  can  not  open  and  reexamine  cases 
decided  by  their  predecessors  except  for  fraud,  mistake  in 
matters  of  fact  arising  from  errors  in  calculation,  or  newly 
discovered  material  evidence." 

Attorney-General  Browning,  in  12  Opin.  A.  G.,  386,  said : 

"  Ko  subsequent  decision,  upon  a  doubtful  or  controverted 
question  of  law,  essentially  modifying  a  prevailing  rule  which 
was  applied  to  the  settlement  of  an  account,  woidd  authorize 
the  reopening  of  it,  with  a  view  to  a  readjustment  of  it  in 
accordance  with  such  decision." 
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Upon  this  subject  see  decision  of  Comptroller  Bowler  of 
January  25^  1894,  in  the  claim  of  Parsons.  (Bowler's  First 
Comp.  Dec.,  156.) 

I  am  clearly  of  the  opinion  that  the  action  of  the  Auditor 
in  refusing  to  reopen  the  claim  of  Commander  Graham  was 
correct,  and  said  action  is  hereby  affirmed. 

Edw.  a.  Bowers, 
Assistant  Comptroller. 


PEO  EATA  DISTRIBUTION  OP  AMOUNT  APPEOPRI- 
ATBD  FOR  A  CERTAIN  CLASS  OF  CLAIMANTS. 

Under  the  act  of  March  2, 1895,  making  provision  for  payment  of  damages 
to  certain  settlers  on  Indian  lands,  the  amount  appropriated  being 
insufficient  to  pay  all  valid  claims  in  full  should  be  divided  pro  rata 
among  the  claimants,  none  of  the  claims  being  entitled  to  priority 
over  the  others. 

Tbeasuby  Depaetment, 
Office  of  Comptboli^bb  of  the  Tbbasxjby, 

February  19y  1896. 

Sib:  I  am  in  receipt  of  your  communication  of  February  4, 
1896,  in  reference  to  the  payment  of  certain  claims  for  damages 
allowed  to  settlers  upon  the  Crow  Creek  and  Winnebago  In- 
dian reservations  arising  from  their  removal  therefrom  in 
accordance  with  the  President's  proclamation  of  April  17, 1885. 
As  provided  by  the  act  of  July  31,  1894  (28  Stat.,  208),  you 
have  reported  your  original  construction  of  the  statutes  pro- 
viding for  the  payment  of  certain  of  these  claims,  the  said 
statutes  being  the  act  of  October  1, 1890  (26  Stat.,  659),  the 
act  of  August  15, 1894  (28  Stat.,  307),  and  the  act  of  March  2, 
1895  (28  Stat.,  899). 

You  state: 

"The  act  of  October  1, 1890,  directed  the  Secretary  of  the 
Interior  to  designate  a  special  agent  of  the  Interior  Depart- 
ment to  make  inquiry  and  report  to  him  all  claims  for  losses 
of  all  persons  who  in  good  faith,  between  the  27th  of  February, 
1885,  and  the  17th  day  of  April,  1885,  settled  upon  and  made 
claim  under  the  land  laws  of  the  United  States  to  any  of  the 
lands  in  the  Crow  Creek  and  Winnebago  reservations  which 
by  the  proclamation  of  the  President  of  February  27,  1886, 
were  declared  to  be  open  to  settlement.  By  the  same  act  the 
Secretary  of  the  Interior  was  directed  to  transmit  said  report 
to  Congress  with  his  recommendation  thereon. 
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^<In  due  time  the  report  was  made  aud  it,  together  with  the 
recommeadatioa  of  the  Secretary  of  the  Interior,  was  trans- 
mitted to  Congress.  It  provided  for  the  assessment  of  damages 
to  944  who  came  within  the  provision  of  the  act  of  October  1, 
1890,  the  amount  found  due  to  these  944  settlers  being  $116,- 
119.19.  This  amount  was  appropriated  for  by  the  act  of 
August  15,  1894,  above  quoted.  This  act  also  appropriated 
three  thousand  dollars,  or  so  much  thereof  as  was  necessary, 
to  pay  such  claimants  in  the  list  examined  by  the  Secretary 
of  the  Interior  as  were  held  for  further  proof,  or  were  errone- 
ously disallowed  because  of  incorrect  descriptions  of  the  land 
settled  upon. 

<*The  act  of  March  2, 1895,  above  quoted,  makes  the  unex- 
pended balance  of  the  three  thousand  dollars  appropriated  to 
pay  claims  held  for  further  proof,  etc.,  available  to  pay  claims 
that  had  not  been  investigated  under  the  provisions  of  the  act 
of  October  1, 1890,  and  appropriates  three  thousand  dollars 
more  for  the  same  purpose. 

^^Of  the  944  claimants  whose  names  were  borne  on  the  origi- 
nal roll,  amounting  to  $116,119.19,  eight  hundred  aud  seventy- 
five  (875)  have  been  paid  and  55  remain  unpaid,  and  there  is 
still  standing  to  the  credit  of  this  appropriation  $5,627.77. 
This  amount  can  only  be  used  to  pay  the  fifty-five  claimants 
that  were  borne  on  the  original  roll  aud  remain  unpaid. 

<<Of  the  claims  suspend^  or  disallowed  on  the  original  roll, 
and  which  the  appropriation  of  $3,000  in  the  act  of  August 
15, 1894,  was  intended  to  provide  for,  nine,  amounting  to  $926, 
have  been  allowed  by  the  Secretary  of  the  Interior,  leaving 
an  unexpended  balance  of  $2,074  to  be  used  under  the  pro- 
vision of  act  of  March  2,  1895.  There  is,  therefore,  $5,074 
available  to  pay  such  claims  as  are  certified  under  act  of  March 
2,  1895.  Under  the  provisions  of  this  act  (March  2, 1895)  the 
Commissioner  of  Indian  Affairs  has  transmitted  to  this  office 
for  settlement  a  roll,  duly  approved  by  the  Secretary  of  the 
Interior,  containing  the  names  of  83  claimants,  amounting  in 
the  aggregate  to  $5,675.67.  This  is  $601.67  more  than  is  avail- 
able ^r  their  payment.  These  claims  are  all  presented  under 
the  same  circumstances  and  at  the  same  time,  and  therefore 
stand  on  an  equality  as  to  payment.  A  pro  rata  allowance  to 
the  extent  of  the  appropriation  should  therefore  be  made. 

^^The  conclusions  of  this  office  are: 

"First.  Ko  part  of  the  appropriation  of  $116,119,19  made 
to  pay  the  944  claimants  that  were  on  the  original  roll  that 
the  Secretary  of  the  Interior  recommended  to  Congress  can 
be  us6d  for  any  other  purpose. 

"Second.  The  last  roll  of  claimants  made  up  under  author- 
ity of  the  act  of  March  2, 1895,  should  be  paid  pro  rata." 

In  these  conclusions  I  concur,  and  in  this  connection  desire 
to  call  your  attention  to  the  rexK)rt  of  J.  N.  Patterson,  Auditor, 
to  the  Hon.  J.  N.  Dolpb,  United  States  Senate,  in  reference  to 
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the  Bogue  Eiver  depredation  claims  listed  in  House  Ex.  Doc. 
1^0.  52,  second  session  Thirty-eighth  Congress,  from  which  it 
appears  that  the  appropriation  in  that  case  being  insufficient 
to  pay  the  whole  amount  allowed  by  the  commissioners,  there 
was  paid  a  pro  rata  of  34.77  per  cent  of  the  amount  allowed. 
Eesi)ectfully,  yours, 

Edw.  a.  Bowbbs, 

Assistant  Comptroller. 

The  AXIDITOB  FOR  THE  INTERIOR  DEPARTMENT. 


IN  EE  CLAIM  OF  THE   UNION  PACIFIC  RAILWAY 
COMPANY  FOR  TRANSPORTATION  FURNISHED. 

When  the  United  States  enter  into  contract  relations  with  its  citizens;  it 
subjects  itself  to  the  same  rules  of  ri||^ht  and  justice  which  govern 
dealings  between  individuals. 

Whenever  a  *'  transportation  order''  has  been  issued  by  a  proper  officer  of 
the  Government  in  the  transaction  of  public  business  and  transporta- 
tion has  been  furnished  thereon,  the  United  States  are  legally  bound  to 
pay  for  the  same,  in  accordance  with  the  reasonable  interpretation  of 
said  '*  order." 

The  well-understood  usage  prevailing  among  railroad  companies  in  the 
United  States  is  that  they  issue  "limited''  tickets  to  ordinary  trav- 
elers, unless  * '  unlimited  "  tickets  are  especially  called  for.  In  recog- 
nition of  this  usage,  the  ''  transportation  orders  "  issued  by  the  several 
officers  of  the  Government  will  be  held  to  call  for  "limited"  tickets 
only,  except  in  cases  where  some  other  kind  of  tickets  is  specifically 
demanded. 

Treasury  Departiojnt, 
Office  op  Comptroller  op  the  Treasury, 

February  20^  1896. 

The  Union  Pacific  Railway  Company  appeals  from  the  set- 
tlement by  the  Aaditor  for  the  Treasury  Department  of  its 
accoant  for  transportation  ftirnished  under  Orders  Nos.  5298 
and  6300,  issued  by  the  Secretary  of  the  Treasury,  wHch 
request  the  Union  Pacific  Eailway  Company  to  transport  the 
persons  named  from  Council  Bluffs,  Iowa,  to  Ogden,  Utah,  en 
route  to  San  Francisco,  Cal. 

In  the  account  presented  the  railroad  company  claims  com- 
pensation at  the  rate  of  $30  for  each  person,  viz :  $29.75  between 
Omahaj  Nehr.^  and  Ogden,  Utah,  the  charge  of  25  cents  for  the 
Omaha  Bridge  being  presented  as  a  separate  claim.  In  the 
settlement  of  this  account  the  Auditor  allowed  the  sum  of 
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$26.75  for  transporting  each  x)er8on  from  Omaha  to  Ogden,  or 
$53.50  for  both,  and  disallowed  $6  as  being  an  overcharge  for 
the  two  tickets. 

In  his  letter  of  January  14, 1896,  the  Auditor  for  the  company 
says: 

^' These  reque^Tts  called  for  transportation  of  the  parties  from 
Omaha  to  Ogden.  It  appearing  incidentally  that  these  passen- 
gers were  en  route  to  San  Francisco,  Gal.,  the  Auditor  for  the 
Treasury  Department  has  assumed,  notwithstanding  evidence 
to  the  contrary,  that  they  were  entitled  to  the  benefit  of  the 
through  limited  rate  which  was  in  effect  at  that  time  from 
Council  Bluffs,  Iowa,  to  San  Francisco,  viz,  $50,  and  he  there- 
fore allows  only  the  Union  Pacific  proportion  of  said  through 
limited  rate.  We  claim  our  proportion  of  the  through  unlim- 
ited rate,  or  30-day  rate,  V60,  and  so  informed  the  Auditor, 
sdthough  in  stating  our  bill  we  charged,  in  error,  the  special 
local  limited  rate.  Council  Bluffs  to  Ogden. 

^^It  will  probably  be  admitted  that  a  passenger  who  spends 
more  time  en  route  than'is  allowed  on  a  through  limited  ticket 
is  not  entitled  to  the  benefit  of  the  through  limited  rate.  Tak- 
ing the  case  of  transportation  of  H.  W.  Van  Senden,  request 
No.  5300y  we  have  positive  evidence  that  he  spent  far  more  time 
en  route  from  Council  Blufi's  to  Ogden  than  is  allowed  on  a 
through  limited  ticket  for  the  entire  distance  from  Council 
Bluffs  to  San  Francisco.  The  ticket  which  is  inclosed  herewith 
(and  which  is  the  identical  one  issued  to  Mr.  Van  Senden)  was 
issued  June  29,  and  was,  by  request,  made  good  until  July  31. 
He  did  not  arrive  at  Ogden  until  July  19,  having  stopped  over 
at  some  intermediate  point.  The  ticket  shows  the  date  when 
issued  (June  29)  and  the  date  when  taken  up  by  the  conductor 
on  train  Ko.  1  (JuTy  18),  said  train  arriving  at  Ogden  early  in 
the  morning  of  July  19.  Therefore,  whether  we  look  to  the 
kind  of  ticket  issued  or  to  the  time  consumed  en  route,  there 
can  be  no  question  that  this  party  was  not  entitled  to  a  through 
limited  rate. 

**As  to  the  transportation  of  J.  P.  Wilder,  while  our  record 
does  not  show  that  he  stopped  over  at  any  intermediate  point, 
yet  as  he  did  not  have  a  through  limited  ticket  from  Council 
Bluffs  to  San  Francisco,  he  may  and  could  have  done  so.  It 
is  in  view  of  a  contract  on  the  part  of  the  passenger  to  com- 
plete his  journey  within  the  required  time  that  a  through  lim- 
ited rate  is  made.  Where  there  is  no  such  contract,  and  where 
the  passenger  has  the  option  of  spending  more  time  eu  route 
than  is  allowed  on  a  through  limited  ticket,  he  is  not  entitled 
to  the  through  limited  rate.'' 

When  the  United  States  enters  into  contract  relations  with 
its  citizens  in  accordance  with  law,  it  subjects  itself  to  the 
same  rules  of  right  and  justice  which  govern  dealings  between 
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individuals.  {Mann  v.  United  StateSj  3  C.  Cls.  E.,  411.)  fol- 
lowing this  principle,  when  a  "transportation  order''  has  been 
issued  by  a  proper  officer  of  the  Government  in  the  transac- 
tion of  public  business,  and  the  ^<  order"  has  been  accepted  by 
a  railroad  company  and  transportation  furnished  thereon,  the 
company  is  entitled  to  pay  for  the  same  in  accordance  with  the 
reasonable  interpretation  of  the  "order,"  and  at  the  rates  in 
effect  at  that  time. 

The  question,  then,  is  as  to  the  kind  or  character  of  trans- 
portation called  for  by  the  "orders''  under  consideration. 
Order  5300  reads  as  follows: 

"TRANSPORTATION  ORDER. 

No.  5300.]  [Through  trip  — • 

"Treasury  Department, 
"  Washington^  D.  0.,  June  20^  1895. 
"The  Union  Pacitic  Eailroad  Company  will  please  transport 
H.  W.  Van  Senden  from  Council  Bluffs,  Iowa,  to  Ogden,  Utah, 
en  route  to  San  Francisco,  Cal.,  for  which  it  will  be  reimbursed 
in  accordance  with  existing  law  from  appropriation  ^Contin- 
gent expenses.  Office  Director  of  the  Mint.' 
"By  order: 

"S.  WiKE,  Acting  Secretary. ^^ 

Order  No.  5298  differs  from  the  above  only  in  the  name  of  the 
person  transported. 

The  order  did  not  state  whether  a  "  limited  "  or  an  "  unlim- 
ited "  ticket  was  desired.  In  the  absence  of  specific  directions 
as  to  the  character  of  the  ticket  required,  the  Union  Pacific 
Company  issued  an  "  unlimited "  ticket,  which  the  company 
contends  was  required  by  the  reasonable  construction  of  the 
order.  The  Auditor  for  the  Treasury  Department  has  taken 
a  different  view,  and  has  evidently  assumed  that  when  a|i 
"order"  calls  for  transportation  and  omits  to  specify  the 
character  of  ticket  desired,  the  reasonable  construction  of  said 
"order"  is  that  B^first'Class  limited  ticket  is  the  only  kind  con 
templated,  and  no  company  or  person  is  justified  in  issuing 
any  other  kind  with  a  view  of  charging  the  Government  the 
higher  rate.  Acting  on  this  construction,  the  account  was 
settled,  allowing  the  Union  Pacific  a  proportion  of  the  $50 
"  limited  "  rate,  instead  of  the  $60  "  unlimited  "  rate,  as  claimed 
by  the  company. 

It  is  the  established  and  well  understood  usage  that  when 
an  ordinary  traveler  asks  for  a  ticket  between  given  XH>ints, 
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without  specifying  the  kind  of  ticket  desired,  ekfirst-class  lim- 
ited through  ticket  is  referred  to.  As  this  is  the  custom  when 
tickets  are  sold  for  cash,  I  see  no  reason  why  the  same  rule 
does  not  apply  when  the  Government  applies  for  transporta- 
tion by  a  written  request.  If  the  United  States  when  con- 
tracting with  citizens  are  bound  by  the  same  rules  of  right  and 
justice  which  govern  dealings  between  individuals,  so  are  the 
railroad  companies  bound  by  the  same  rules  when  dealing 
with  the  Government.  It  can  make  no  difference  whether  the 
application  for  transportation  is  oral  or  written.  If  when  the 
request  is  made  orally  by  an  ordinary  traveler  a  firsUcUus 
limited  ticket  would  be  furnished,  a  similar  ticket  should  be 
furnished  upon  the  written  application  of  the  Oovemment. 

The  decision  of  the  Auditor  that  the  "orders"  in  question 
called  for  transportation  at  "limited"  rates  and  did  not 
authorize  transportation  at  "  unlimited"  rates  is  sustained. 

In  settling  the  account  based  on  the  two  "  orders  "  above 
mentioned  an  error  of  23  cents  was  made  in  computation.  As 
a  principle  is  involved  in  this  error,  the  same  will  be  noticed. 

The  basis  of  computation  for  a  through  rate  between  Coun- 
cil Bluffs  and  San  Francisco  is  $50  for  each  person.  Twenty- 
five  cents  was  first  deducted  for  the  Omaha  Bridge,  leaving 
$49.75  to  be  divided  between  the  Union  Pacific  and  Central 
Pacific  railroads,  of  which  the  Union  Pacific  is  entitled  to  54 
per  cent  and  the  Central  Pacific  to  46  per  cent.  The  amount 
due  the  Union  Pacific  on  each  ticket  is  $?6.865,  or  $53.73  on 
both.  The  Auditor  allowed  but  $53.50.  The  error  arose  from 
taking  $50  as  the  basis  of  the  percentage  division,  instead  of 
the  true  sum  of  $49.75,  all  that  remained  after  deducting  the 
arbitrary  charge  of  25  cents  for  the  Omaha  Bridge.  The 
charge  for  the  Omaha  Bridge  should  be  deducted  before  apply- 
ing the  percentage  division  to  ascertain  the  sum  due  each 
road. 

On  this  revision  an  additional  allowance  of  23  cents  will  be 
made  to  the  Union  Pacific  Eailway  Company. 

B.  B.  BOWLSB, 

dMnptroUer, 
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LIABILITY  OF  UNITED  STATES  FOR  GENERAL 
AVERAGE. 

The  United  States  are  liable  to  contribate  their  proportion  to  the  general 
average  in  oaees  where  they  have  property  in  a  vessel  subject  thereto. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

February  21^  1896. 

Sir:  I  am  in  receipt,  by  your  reference,  of  a  letter  from  the 
sai>erintendent  of  the  Eighth  life-saving  district,  stating  that 
certain  goods  shipped  on  the  steamer  Alamo  were  subject  to 
a  general  average  of  20  per  cent  of  the  value  of  the  goods. 
You  ask  whether  the  amount  shall  be  paid  from  the  curnent 
appropriation  for  the  Life-Saving  Service,  and,  if  so,  how  such 
payment  should  be  made. 

That  the  United  States  are  subject  to  the  same  obligation 
as  others  having  merchandise  on  a  vessel  to  contribute  their 
proportion  to  the  general  average  in  cases  where  such  a  gen- 
eral average  has  been  incurred,  was  decided  by  Attorney- 
General  Wirt  (5  Opin.  A.  G.,  757).  The  amount  is  clearly, 
therefore,  a  charge  against  the  appropriation  for  the  Life- 
Saving  Service,  and  should  be  paid  like  any  other  claim, 
proper  voucher  for  the  expenditure  being  taken. 

EespectfuUy,  yours, 

E.  B.  Bowler, 

Comptroller. 
The  Secretary  of  the  Treasury. 


LOAN    OF    SHIPS    FOE   THE    USE   OF  THE  NAVAL 
MILITIA  OF  THE  STATES. 

The  expenses  incarred  by  order  of  the  Navy  Department  in  preparing  a 
Government  vessel  and  in  towing  her  to  the  place  designated  by  that 
Department  for  delivery  to  the  naval  militia  of  a  State,  under  author- 
ity of  the  act  of  August  8,  1894,  are  properly  payable  by  the  United 

Statee. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

February  24y  1896. 
Sir:  I  am  in  receipt'of  your  commanication  of  February  18, 
in  reference  to  an  item  of  $55  for  towing  the  U.  S.  S.  St,  Louis 
from  navy-yard,  League  Island,  Pa.,  to  the  Bace  street  wharf, 
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Philadelphia,  the  same  having  been  disallowed  by  the  Auditor 
for  the  Navy  Department  in  the  settlement  of  the  accounts 
of  Pay  Director  Henry  M.  Denniston,  United  States  Navy. 
You  have  appealed  from  this  disallowance  and  requested  a 
reconsideration  thereof  by  this  office. 

The  order  to  the  commandant  of  the  navy-yard  for  the 
delivery  of  the  8t  Louis  was  as  follows: 

"Navy  Department, 
"  Waskiniftonj  October  20^  1894. 
<<Sib:  a  request  having  been  received  from  the  governor  of 
Pennsylvania  for  the  8L  Louis^  to  be  used  by  the  naval  militia 
for  purposes  of  drill  and  instruction,  under  provisions  of  the 
act  approved  August  3,  1894  (copy  inclosed),  instructions  have 
been  issued  to  the  Bureaus  of  Equipment  and  Construction  and 
Bepair  to  prepare  her  in  accordance  with  the  above-quoted  law 
to  be  transferred  to  the  State  of  Pennsylvania. 

'^  When  the  ship  is  ready  to  be  thus  transferred,  please  have 
her  towed  to  the  Bace  street  wharf,  properly  secured,  and 
delivered  to  Brig.  Gen.  John  W.  Schsdl,  commanding  First 
Brigade,  N.  G.  P.,  the  inclosed  blank  receipt  for  the  vessel  being 
properly  executed  and  sent  to  the  Department. 
"  Very  respectfully, 

"W.  MoAboo, 
^^Aasiatant  Secretary, 
"Commandant, 

^^UTavy-Yard,  Leagtis  Island^  Pa." 

From  this  it  clearly  appears  that  the  ship  was  in  the  posses* 
sion  of  the  United  States  until  delivered  at  the  Bace  street 
wharf,  and  all  expenses  incurred  up  to  the  time  of  such  deliv- 
ery must  be  borne  by  the  United  States.  Thereafter  the 
State  becomes  responsible  for  such  expenses  until  the  ship  is 
returned  to  the  United  States. 

This  decision  does  not  conflict  with  the  decision  of  Assistant 
Comptroller  Mansar  of  December  15, 1894  (1  Comp.  Dec,  109), 
upon  a  similar  question  in  connection  with  the  delivery  of  the 
Dale  to  the  naval  militia  of  Maryland,  for  it  will  be  observed 
that  he  only  went  to  the  extent  of  deciding:  <<I  do  not  think 
*  *  *  that  the  duty  of  delivering  the  Dale  at  Baltimore  is 
imposed  upon  the  United  States."  In  other  words,  the  terms 
upon  which  vessels  may  be  loaned  to  the  various  States  for 
the  naval  militia  are  to  be  determined  in  each  case  by  the  Sec- 
retary of  the  Navy,  who  may  in^  his  discretion  decide  at  what 
XK)int  he  will  deliver  the  vessel  in  each  particular  case. 
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I  have  accordingly,  upon  a  revision  of  this  account,  allowed 
the  $55  claimed  and  certified  the  same  to  the  Auditor. 
EespectfcQly,  yours, 

Edw.  a.  Bowbbs, 

Assistant  Comptroller. 
The  Seobetaby  of  the  Navy. 


IN  EE  CLAIM  OF  HBNEY  O.  PRESOOTT,  LATE  LANDS- 
MAN, UNITED  STATES  NAVY,  FOR  COMMUTATION 
OF  RATIONS  WHILE  HELD  A  PRISONER  BY  THE 
CIVIL  AUTHORITIES. 

1.  An  enlisted  man  subsisted  by  the  United  States  while  held  a  prisoner 

by  the  civil  anthorities  is  not  entitled  to  commntation  of  rations. 

2.  The  provision  of  the  act  of  Jajy  19,  1892,  for  the  "  subsistence  of  officers 

and  men  when  unavoidably  detained  or  absent  from  a  vessel  to  which 
attached  under  orders,"  is  not  applicable  to  officers  and  men  held  in 
prison  by  the  civil  authorities  for  an  ofiense  to  which  they  have  plead 
guilty,  iw  their  detention  is  not  unavoidable  within  the  meaning  of 
this  act. 

Tbbasuby  Depabtment, 
Office  of  Compteollbe  of  the  Treasury, 

February  25^  1896. 

The  claimant  appeals  from  a  decision  of  the  Auditor  for  the 
Navy  Department  of  January  16, 1896,  disallowing  a  claim  for 
commntation  of  rations  from  I^ovember  9,  1893,  to  December 
17, 1894,  at  the  rate  of  30  cents  a  day,  amounting  to  $121.80. 

Appellant  enlisted  in  the  United  States  ¥avy  July  30, 1892, 
for  a  term  of  three  years,  and  was  discharged  therefrom  by 
reason  of  the  expiration  of  his  term  of  enlistment  on  July  29, 
1895. 

He  was  arrested  in  November,  1893,  upon  a  warrant  issued 
by  the  United  States  commissioner  at  Sitka,  Alaska,  charging 
him  with  "larceny  by  stealing  from  the  person''  under  section 
554  of  the  criminal  code  of  the  State  of  Oregon.  He  was 
thereupon  arraigned,  plead  guilty  to  the  charge,  and  in  default 
of  the  required  bail,  was  committed  to  jail  to  await  the  action  of 
the  district  court  of  Alaska.  The  grand  jury  having  failed  to 
indict  him,  he  was  released  from  imprisonment  on  December 
17,  1894.  At  the  time  of  his  arrest  he  was  attached  to  the 
U.  8.  8.  Pinta. 
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The  United  States  district  attorney,  in  explanation  of  the 
delay  in  bringing  to  trial,  says: 

^^  He  was  not  arraigned  for  trial  because  of  the  failore  of 
the  district  court  to  meet,  and  was  held  until  December,  1894, 
as  a  prisoner.  At  the  November  term,  1894,  upon  the  sworn 
statement  of  the  i)er8on  injured  that  a  portion  of  his  property 
was  recovered,  and  that  he  did  not  desire  to  prosecute,  and 
requesting  that  the  prosecution  end,  and  believing  that  the 
defendant  was  denied  his  constitutional  privilege  of  a  speedy 
trial,  and  that  he  had  been  detained  as  long  as  he  would  have 
been  sentenced  for,  the  grand  jury  did  not  indict  the  prisoner, 
and  in  December,  1894,  he  was  released.  The  long  detention 
of  the  prisoner  without  trial  was  an  important  condition  and 
the  action  taken  by  the  grand  jury  was  with  other  matter 
reported  to  the  court." 

The  defendant  does  not  deny  his  guilt.  His  services  as 
seaman  were  allowed  and  paid  for  during  the  time  of  his  con- 
finement in  jail.  The  pending  claim  is  for  commutation  of 
rations  for  the  time  he  was  confined  in  prison.  He  bases  his 
right  to  recover  upon  the  ground  that  the  food  furnished  him 
during  that  time  was  such  that  he  was  compelled  at  t%me$  to 
buy  his  meals  from  the  outside. 

The  Auditor  disallowed  the  claim  for  the  reason  that  he  had 
received  subsistence  while  in  prison,  and  consequently  was 
not  entitled  to  commutation  of  rations  from  the  Government. 
An  examination  of  the  accounts  of  O.  T.  Porter,  United  States 
marshal  for  the  Territory  of  Alaska,  shows  that  he  was  paid 
70  cents  a  day  by  the  United  States  for  boarding  claimant 
during  his  confinement  in  the  jail  at  Sitka. 

Under  the  law  and  regulations  governing  the  Navy  enlisted 
men  attached  to  any  United  States  vessel  or  station  and  doing 
duty  thereon  are  allowed  a  ration  or  commutation  thereof.  It 
is  the  policy  of  the  Government  that  the  rations  provided  by 
law  shall  be  issued  in  kind  wherever  practicable.  When 
rations  are  furnished  in  kind,  enlisted  men  in  the  Navy  are 
not  entitled  to  commutation  therefor.  The  claimant  having 
been  furnished  subsistence  rations  by  the  Government  while 
confined  in  jail,  is  not  entitled  to  commutation  therefor,  unless 
he  comes  under  some  special  provision  of  the  law  or  regula 
tions.    Such  provision  can  not  be  found. 

Attention  has  been  called  to  a  clause  of  the  act  of  July  19, 
1892  (27  Stat.,  236),  making  appropriations  for  the  naval  serv- 
ice  for  the  fiscal  year  ending  June  30, 1893,  providing  for  the 
<<  subsistence  of  officers  and  men  when  unavoidably  detained 
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or  absent  from  the  vessel  to  which  attai>ched  under  orders 
(during  which  subsistence  rations  to  be  stopped  on  board  ship, 
and  no  credit  for  commutation  thereof  to  be  given).^' 

Was  the  absence  of  claimant  unavoidable  within  the  mean- 
ing of  the  clause  above  cited  I    Clearly  it  was  not. 

The  supreme  court  of  Pennsylvania,  in  the  case  of  Hays  v. 
Kennedy  (41  Pa.  St,  a84),  said: 

^^In  the  first  place,  it  must  see  that  the  nature  of  the  neces- 
sity (or  accident)  pleaded  be  such  as  the  law  itself  would  re- 
spect, for  there  may  be  a  necessity  that  it  would  not.  A 
necessity  created  by  a  man's  own  act,  with  a  fair,  previous 
kuowledge  of  the  consequences  that  would  follow,  and  under 
circumstances  which  he  had  the  power  of  controlling,  is  of 
that  nature.  Secondly,  that  the  party  who  was  so  placed  used 
all  practicable  endeavors  to  surmount  the  difficulties  which 
already  formed  the  necessity,  and  which,  on  a  fair  trial,  he 
found  unsurmountable.'' 

The  arrest  and  imprisonment  of  claimant  was  the  direct 
result  of  an  act  admittedly  illegal — that  of  larceny  from  the 
person — and  was  the  natural  consequence  of  the  act  which 
alone  prevented  his  return  to  the  vessel  and  his  receiving 
therefrom  the  rations  to  which  he  would  have  been  entitled. 
He  created  the  necessity  for  his  arrest  and  detention  with  a 
full  knowledge  of  the  consequences  that  would  follow,  and 
under  circumstances  which  he  had  the  power  of  controlling. 

He  is  therefore  not  entitled  to  recover  under  any  view  of  the 
case,  and  the  decision  of  the  Auditor  is  affirmed. 

Edw.  a.  Bowers, 

Assistant  Comptroller. 


TELEGRAMS  OVEE  BONDAIDED  LmES. 

Where  no  directions  are  given  that  the  bond-aided  telegraph  line  be  used 
in  the  traDsmiaslon  of  a  message  and  no  proof  is  famished  that  such 
line  iras  actaally  used,  the  telegraph  company  first  receiring  the  mes- 
sage is  entitled  to  payment. 

Tbeasuby  Department, 
Office  op  Oomptroller  op  the  Treasury, 

February  25^  1896. 
Sir:  I  have  received  your  letter  of  the  13th  iustant  reading 
as  follows: 

"  T  have  the  honor  to  inclose  an  account  in  favor  of  the 
Western  Union  Telegraph  Company  amounting  to  21  cents 
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for  service  along  the  line  of  the  bond-aided  Union  Pacific 
Eailway,  from  Grand  Island  to  Omaha,  Kebr.,  and  respectfully 
request  year  decision  as  to  whether  nnder  l^e  law  it  can  be 
properly  paid  by  a  disbursing  officer  of  the  Qaartermaster's 
Department,  as  claimed  by  the  manager  of  the  Western  Union 
Telegraph  Company  in  the  accompanying  letter  of  the  5th 
instant." 

From  the  papers  submitted  it  appears  that  the  telegram  in 
question  was  filed  with  the  Western  Union  Telegraph  Com- 
pany at  Grand  Island,  Nebr.,  with  directions  to  transmit  the 
same  to  Omaha,  l^ebr.  The  service  to  be  rendered  in  this 
case  was  along  the  line  of  the  bond-aided  Union  Pacific  Bail- 
way,  which  maintains  a  telegraph  line  between  the  two  places, 
and  no  reason  is  seen  why  the  railway  company  could  not 
and  should  not  have  been  called  upon  to  perform  the  service, 
thus  giving  the  United  States  the  benefit  of  applying  the 
earnings  to  the  reduction  of  the  debt  due  from  the  company 
to  the  Government. 

In  considering  this  case  notice  must  be  taken  of  the  fact 
that  the  Western  Union  Telegraph  Company  was,  at  that  time, 
using  and  operating  the  Hues  of  the  Union  Pacific  Bailway 
Company  under  a  lease  from  the  latter  to  the  former  company. 

It  does  not  appear  that  there  was  any  direction  to  the  com- 
pany with  whom  the  message  was  filed  to  transmit  the  same 
over  the  lines  owned  by  the  railway  company,  but  operated  by 
the  Western  Union  Company  under  the  lease  above  mentioned. 
In  the  absence  of  such  direction  the  right  of  the  Western  Union 
Telegraph  Company  to  pay  for  the  service  must  depend  upon 
the  question  of  fact  as  to  which  of  the  two  lines  was  used  in 
transmitting  the  message.  In  the  case  of  United  States  v. 
Western  Union  Telegraph  Capnpany  and  Union  Pa<nfic  Railway 
Company  (160  U.  S.,  53)  the  conclusion  reached  by  the  Supreme 
Court  was  that  in  cases  where  there  were  directions  to  use  the 
line  constructed  by  the  railroad  company,  or  there  icas  proof 
that  said  line  was  actually  used,  the  United  States  have  the 
right  to  retain  the  earnings  to  be  credited  to  the  bond-aided 
railroad  company;  but  in  cases  where  no  directions  were  given 
as  to  which  line  should  be  used,  and  no  proof  that  the  line 
owned  by  the  railroad  company  was  actually  used,  the  company 
first  receiving  the  messages  is  entitled  to  payment. 

In  the  present  case  it  appears  that  no  directions  were  given 
to  transmit  the  message  over  the  line  owned  by  the  railroad 
company,  yet  if  there  be  evidence  that  said  line  was  actually 
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used  settlement  should  be  made  in  the  name  of  the  railroad 
company.  If  there  be  no  evidence  to  show  which  line  was 
actually  used,  and  the  proper  officer  will  so  certify  on  the 
voucher,  payment  may  be  made  to  the  Western  Union  Tele- 
graph Company. 

Attention  is  invited  to  paragraphs  2, 3,  and  4  of  the  inclosed 
circular,  dated  February  17, 1896.    [See  Appendix.] 
Bespectfnlly,  yours, 

Edw.  a.  Bowers, 
Assisttmt  Comptroller. 
Maj.  D.  D.  Wheblbr, 

United  States  Army^  Omaha^  Nehr. 


BATES  OF  TBANSPOETATIOIf  OVEE  LAND-GBANT 
BAILBOADS  OF  DESEBTEBS,  SOLDIEBS  0¥  FUB- 
LOUGH,  ETC. 

The  United  States  have  the  right  to  claim  such  reduced  rates  for  trans- 
portation as  the  laws  applying  to  the  different  railroads  provide,  and 
the  fact  that  the  Goyemment  requires  reimbursement  of  the  cost  of 
the  transportation  famished  in  certain  cases^  as  or  deserters  returned 
to  their  regiments,  and  soldiers  transferred  from  one  command  to 
another  at  their  own  request,  does  not  famish  any  valid  ground  of 
objection  to  the  reduced  rates  by  the  railroad  companies,  which  can 
not  be  permitted  to  question  the  parpose  for  which  the  transporta- 
tion is  required,  their  rights  and  obligations  being  measured  by  the 
laws  applying  to  them  in  relation  to  governmental  transportation. 

A  land-grant  railroad  company  is  entitled  only  to  the  usual  charges  to  the 
Government  for  transporting  soldiers  on  Government  orders,  notwith- 
standing such  soldiers  may  be  required  to  reimburse  the  Government 
for  such  transportation. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

February  26^  1896, 
Sir  :  I  have  received  your  letter  of  the  20th  instant  submit* 
ting  the  following  decision  for  my  approval,  disapproval,  or 
modification : 

^'I  have  the  honor  to  transmit  herewith  the  papers  in  the 
claim  of  the  Southern  Pacific  Gompany,  No.  125202,  etc.,  and 
to  report  to  you,  in  compliance  with  the  requirements  of  section 
8,  act  of  July  31,  1894,  the  following  decision  modifying  an 
existing  construction  of  statutes. 

"The  above-mentioned  company  presents  bills  for  the  trans- 
portation of  deserters  and  their  escorts;  for  the  transportation 
of  soldiers  returning  from  furlough,  and  soldiers  transferred 
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from  one  organization  to  another  at  their  own  reqaest,  and 
protects  against  any  deduction  on  account  of  land  grant  on 
the  ground  that  the  soldier  is  chargeable  with  the  cost  of  such 
transportation,  and  it  is  not  at  the  expense  of  the  Government. 

.<^Au  examination  of  claims  heretofore  settled  shows  that  the 
uniform  practice  of  the  accounting  officers  hafi  been  to  deduct 
50  per  cent  from  the  company's  charges  for  any  transportation 
over  the  land-grant  roads,  which  is  payable  from  the  Army 
appropriation  acts,  while  for  transportation  over  the  free  road 
from  Portland  to  Eoseville,  the  company's  charge  haa  been 
allowed. 

^^As  the  transportation  under  consideration  appears  to  be 
^Government  transportation,'  and  as  section  5,  act  of  July  25, 
1866,  is  explicit  on  the  point,  I  am  of  opinion  that  the  practice 
of  allowing  the  company's  charge  over  the  free  road  should  be 
changed,  and  said  company  should  be  required  to  carry  at  its 
own  cost  over  said  road  all  persons  included  in  the  terms 
^troops'  as  heretofore  defined  by  the  accounting  officers. 

"The  claim  of  the  Southern  Pacific  Company  No.  125202, 
etc.,  has  been  audited  in  accordance  with  this  decision  (see 
statement  of  account  herewith),  and  I  find  that  there  is  due 
said  company  the  sum  of  ninety- six  dollars  and  eighty-seven 
cents  under  appropriations  as  follows : 

Pay,  etc.,  of  the  Army,  1895 $2.50 

Transportation  of  the  Axmy  and  its  supplies,  1895t. 26. 76 

Transportation  of  the  Army  and  its  supplies,  1896 67. 61 

<^The  items  affected  by  this  decision  will  be  suspended  and 
payment  thereof  withheld  until  you  shall  approve,  disapprove, 
or  modify  such  decision,  and  certify  your  action  to  me.'' 

The  attorney  for  the  Southern  Pacific  Company  claims: 

"There  has  been  no  ruling  of  the  Treasury  Department,  by 
virtue  of  which  deductions  in  these  cases  are  authorized  and 
they  are  clearly  improper.  The  Government  receives  the  cost 
of  the  service  iu  each  case  from  the  soldiers  for  the  purpose  of 
paying  for  their  transportation.  It  is  therefore  a  fund  held  by 
them  in  trust,  for  that  purpose,  and  it  is  the  duty  of  the 
accounting  officers  to  see  that  that  trust  is  performed.  The 
fact  that  certain  railroads  received  gi-ants  of  land  from  the 
Government  does  not,  in  any  manner,  defeat  the  responsi- 
bility of  the  Government  to  turn  the  amount  collected  by 
them  for  transportation  services  over  to  the  company.  The 
laws  especially  require  that  the  soldiers  shall  pay  for  their 
transportation  when  transfers  are  performed  at  their  indi- 
vidual requests,  and,  also,  when  they  are  apprehended  and 
transported  to  a  military  post." 

The  contention  of  the  company  is  that  in  cases  where  the 
Government  is  reimbursed  for  the  outlay,  it  has  no  right  to 
take  advantage  of  the  relations  existing  between  it  and  the 
railroad  companies  growing  out  of  the  land-grant  aid  extended 
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to  said  companies,  but  should  pay  the  full  tariff  rates  charged 
private  travelers.  This  contention,  carried  to  its  logical  con- 
clusion, in  this  class  of  cases,  if,  as  contended,  the  (xovern- 
ment  is  a  trustee,  would  mean  that  no  payment  should  be  made 
except  where  the  United  States  is  able  to  secure  reimburse- 
ment.    Such  a  conclusion  can  not  be  accepted. 

When  a  "transportation  order ^  has  been  issued  by  a  proper 
officer  of  the  United  States,  it  must  be  presumed  that  the  Gov- 
ernment has  an  interest  in  procuring  the  transportation,  and 
is  benefited  thereby,  and  it  is  legally  bound  to  pay  for  the 
same  according  to  existing  law,  whether  it  is  reimbursed  for 
the  outlay  or  not.  The  United  States  have  the  right  to  claim 
such  reduced  or  free  transportation  as  the  laws  applying  to 
the  diflFerent  railroad  companies  afford,  and  said  companies 
can  not  be  permitted  to  question  the  purpose  for  which  the 
transportation  is  required.  They  may,  however,  inquire  into 
the  character  of  the  service  performed  so  far  as  is  necessary 
to  enable  them  to  properly  present  their  claim  for  settlement. 

There  can  be  no  doubt  that  it  is  for  a  governmental  imrpose 
that  a  deserter  is  returned  to  his  regiment,  that  a  soldier  is 
transferred  from  one  command  to  another,  even  when  it  is 
done  at  the  soldier's  request,  and  that  other  soldiers  are 
returned  from  furlough,  for  these  men  are  all  the  time  '*  troops," 
within  the  meaning  of  these  laws.  The  policy  of  the  Govern- 
ment in  requiring  reimbursement  of  the  cost  of  transportation 
furnished  in  certain  cases,  either  as  punishment  for  an  offense, 
or  as  a  condition  attached  to  the  extension  of  favors  to  its 
employees,  is  a  question  with  which  the  railroad  companies 
have  nothing  to  do.  The  rights  and  obligations  of  the  com- 
panies are  measured  by  the  service  required  and  performed 
for  the  Government  and  the  several  laws  applying  to  them  in 
relation  to  governmental  transportation. 

The  question  of  the  amount  to  be  recovered  as  reimburse- 
ment from  the  persons  transported  not  being  before  the  office 
at  this  time,  no  opinion  is  expressed  thereon. 

The  decision  of  the  Auditor  is  approved. 
Respectfully,  yours, 

Edw.  a.  Bowers, 

Assistant  Comjytroller. 

The  Auditor  for  the  War  Department. 
11268— VOL  2 27 
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IK  RE  APPEAL  OF  KOBLE  C.  BUTLER,  CLERK 
UNITED  STATES  DISTRICT  COURT  FOR  THE  DIS- 
TRICT OF  INDIANA. 

A  clerk  who  has  paid  iuto  the  lYeMury  the  costs  taxed  against  a  defend- 
ant in  a  case  where  the  Government  is  the  plaintiff  can  not  demand 
repayment  from  the  United  States  of  the  sum  taxed  as  his  fees.  The 
amount  which  he  is  entitled  to  receive  for  services  rendered  by  him 
to  the  United  States  is  payable  only  upon  his  presenting  an  itemized 
account  under  section  856,  Revised  Statutes. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

February  26j  1896. 

Mr.  Noble  C.  Batler,  clerk  of  the  United  States  district 
court  for  the  district  of  Indiana,  appeals'  from  the  settlement 
by  the  Auditor  for  the  State  and  other  Departments  of  his 
account  for  the  quarter  ending  June  30,  1895.  The  Auditor 
first  suspended  and  subsequent)^  disallowed  all  fees  in  certain 
cases  in  which  the  United  States  were  plaintiff  because  of 
the  refusal  of  the  clerk  to  itemize  the  fees  in  these  particular 
cases,  as  is  required  in  all  cases  where  the  fees  are  paid  by 
the  Government.  A  similar  demand  had  been  made  of  the 
clerk  by  the  Department  of  Justice  in  the  administrative 
examination  of  his  account.  The  clerk  refused  to  comply 
with  the  demand  of  the  Department  of  Justice  and  of  the 
Auditor  upon  the  ground  that  the  fees  in  these  particular 
cases  had  been  taxed  by  the  court  against  the  defendants  and 
paid  by  them,  and  had  been  paid  into  the  Treasury  by  the 
clerk,  and  therefore  that  he  was  entitled  to  have  them  repaid 
to  him  whether  rightfully  or  wrongfully  collected  from  the 
defendants,  and  that  not  being  paid  by  the  Government  he 
was  not  required  to  present  an  itemized  account  of  the  fees 
which  had  been  thus  taxed  by  the  court  as  costs.  He  relies 
upon  the  case  of  United  States  v.  Cigars^  etc.  (2  Fed.  Bep., 
494),  as  holding  that  he  is  authorized  to  retain  from  the  costs 
in  each  particular  ca^e  the  fees  to  which  he  is  entitled  for  the 
services  rendered  by  him  in  each  case,  and  that  he  is  not 
required  to  pay  into  the  Treasury  such  costs. 

Section  856,  Eevised  Statutes,  provides: 

<^The  fees  of  district  attorneys,  clerks,  marshals,  and  eom- 
missioners,  in  cases  where  the  IJnited  States  are  liable  to  pay 
the  same,  shall  be  paid  on   settling  their  accounts  at  the 

Treasury.-' 
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It  has  been  uniformly  held  that  the  United  States  are  bound 
to  pay  to  the  various  court  officers  the  fees  prescribed  by  the 
statutes  in  all  cases  in  which  they  are  a  party  to  the  same 
extent  as  individual  parties  are  obliged  to  pay  such  fees. 
{United  States  v.  Ringgold,  8  Pet.,  150;  United  States  v.  Wolr 
ters,  51  Fed.  Kep.,  896 ;  In  re  Meloney,  2  Oomp.  Dec,  276.)  The 
only  difference  is  that  while  the  clerk  is  authorized  to  collect 
from  individuals  his  fees  as  they  accrue  he  is  required  by 
section  856,  Revised  Statutes,  to  present  to  the  Treasury  an 
account  of  the  fees  payable  by  the  Government  for  settlement 
and  payment. 

The  difficulty  under  which  Mr.  Butler  labors  is  that  he  fails 
to  distinguish  between  '*  fees "  and  "  costs."  The  "  fees"  are 
the  emoluments  of  the  clerk,  and  when  collected  from  the  par. 
ties  litigant  belong  to  his  office.  The  fees  thus  paid  or  pay 
able,  as  the  case  may  be,  by  the  successful  party,  are  taxed  aa 
costs  against  the  losing  party  {Caldwell  v.  Jackson^  7  Cranch, 
276),  and  when  taxed  in  favor  of  the  United  States  are  required 
like  all  other  moneys  collected  by  the  officers  or  agents  of  the 
Government  to  be  paid  into  the  Treasury  without  any  deduc- 
tion whatever  (sec.  3617,  Rev.  Stat. ).  It  was  so  specifically  held 
by  Attorney-General  Devens  (15  Opin.  A.  G.,  380).  In  United 
States  V.  Cigars  (2  Fed.  Rep.,  494)  the  distinction  between 
"fees"  and  '* costs"  was  recognized,  but  it  was  apparently 
held  that  the  fees  which  the  court  officers  earn  for  services 
rendered  to  the  Government  in  cases  in  which  the  Government 
is  victorious  and  recovers  costs  against  its  antagonists  are  not 
payable  from  the  Treasury  under  the  provisions  of  section  856, 
but  are  payable  from  the  fund  paid  into  court.  It  is  to  be 
noticed  that  the  motion  upon  which  the  decision  in  that  case 
was  rendered  was  to  require  the  clerk  to  pay  over  to  the  Gov- 
ernment the  entire  sum  paid  into  the  registry  of  the  court, 
"including  fees,  costs,  charges,  and  expenses  of  the  officers  of 
the  court."  This  would  necessarily  have  required  the  clerk  to 
pay  into  the  Treasury  the  fees  collected  from  others  than  the 
Government,  which  is  not  required,  and  therefore  the  motion 
was  properly  denied.  That  case  does  not  accord  with  the  uni- 
form practice,  and  has  been  disapproved  in  United  States  v. 
Walters  (51  Fed.  Rep.,  896),  where  it  is  well  show^n  that  the 
fees  of  court  officers  "  for  services  rendered  at  the  instance  and 
for  the  benefit  of  the  Government,  for  the  payment  of  wliich 
the  latter  is  therefore  necessarily  liable,"  are  payable  from  the 
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Treasury  under  the  provisions  of  section  856,  and  that  the  costs 
which  the  Government  recovers  against  its  antagonists,  includ- 
ing the  fees  thus  payable  to  the  clerk  and  other  officers,  are  to 
be  paid  into  the  Treasury  because  the  property  of  the  Govern- 
ment and  not  of  the  officers. 
The  action  of  the  Auditor  is  therefore  affirmed. 

R.  B.  Bowler, 

Comptroller. 


EEWARD   FOR   SEIZING  VESSEL   ENGAGED   IN 
SMUGGLING. 

The  act  of  Juoe  22,  1874,  authorizing  the  Secretary  of  the  Treaaary  to 
reward  persons  detecting  and  seizing  ''  goods,  wares,  or  merchandise*' 
in  the  act  of  being  sninggled,  or  which  have  been  smuggled,  will  not 
warrant  the  payment  of  a  reward  either  from  the  proceeds  of  the 
vessel  when  forfeited  and  sold,  or  otherwise,  to  the  persons  detecting 
and  seizing  a  vessel  engaged  in  smuggling. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

February  26^  lf^96. 
Sir  :  I  am  in  receipt  of  your  letter  of  the  6tb  instant,  inclos- 
ing a  certificate  of  Judge  Bellinger,  of  tlie  district  court  of  the 
United  States  for  the  district  of  Oregon,  certifying  that  Leslie 
Cullom  and  E.  O.  Wood,  special  agents  of  the  Treasury  De 
partment,  were  the  detectors  and  seizors  of  the  steamer  Hay- 
tien  Republic,  which  was  forfeited,  as  shown  by  said  certifi 
cate — 

*'in  consequence  of  a  violation  of  sections  2867,  2868,  2S71, 
2872,  2873,  and  2874,  R.  S.,  and  an  act  approved  May  oth,  1802, 
entitled  'An  act  to  prohibit  the  coming  of  Chinese  persons 
into  the  United  States: '  also  an  act  of  Congress  approved  May 
()th,  1882,  entitled  'An  act  to  prohibit  the  coming  of  Chinese 
])ersons  into  the  United  States;'  also  an  act  of  Congress  ap- 
l)roved  on  the  6th  day  of  May,  1892,  entitled  ^An  act  to  exe 
cute  certain  treaty  stipulations  relating  to  Chinese,  and  acts 
amendatory  thereof  and  supi)lenientary  thereto.'  Said  viola- 
tions taking  i)lace  at  various  dates  between  Julv,  1892,  and 
July  3rd,  1803." 

Messrs.  Cullom  and  Wood  have  made  a  claim  for  compensa- 
tion as  detectors  and  seizors,  and  yon  ask  whether  you  are 
authorized  to  pay  them  any  amount  under  section  4  of  the  anti 
moiety  act  of  June  22,  1874  (18  Stat,  186),  from  the  appropri- 
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atiou,  "  Oompeiisatiou  in  lieu  of  moieties,"  which  reads,  "  For 
compensation  in  lien  of  moieties  in  certain  cases  under  the 
customs-revenue  laws.'' 

So  much  of  section  4  of  said  act  as  is  applicable  to  the  ques- 
tion now  under  consideration  is  as  follows: 

"  That  whenever  any  officer  of  the  customs  or  other  person 
shall  detect  and  seize  goods,  wares,  or  merchandise,  in  the  act 
of  being  smuggled,  or  which  have  oeeu  smuggled,  he  shall  be 
entitled  to  such  compensation  therefor  as  the  Secretary  of  the 
Treasury  shall  award,  not  exceeding  in  amount  one-half  of  the 
net  proceeds,  if  any,  resulting  from  such  seizure,  after  deducting 
all  duties,  costs,  and  charges  connected  therewith:  Provided, 
That  for  the  purposes  of  this  act  smuggling  shall  be  construed 
to  mean  the  act,  with  intent  to  defi^aud,  of  bringing  into  the 
United  States,  or,  with  like  intent,  attempting  to  bring  into 
the  United  States,  dutiable  articles  without  passing  the  same, 
or  the  package  containing  the  same,  through  the  custom- 
house, or  submitting  them  to  the  officers  of  the  revenue  for 
examination."  »  •  • 

This  section,  according  to  its  terms,  relates  only  to  seizures 
of  "goods,  wares,  or  merchandise,  in  the  act  of  being  smug- 
gled, or  which  have  been  smuggled,''  and  does  not  relate  to 
the  vessel  in  which  such  goods  were  being  carried  at  the  time 
the  act  of  smuggling  was  committed.  It  is  entirely  clear  that 
statutes  authorizing  a  forfeiture  of  goods,  etc.,  in  the  manner 
above  quoted  would  not  have  authorized  the  forfeiture  of  the 
vessel  ill  which  they  were  being  carried,  and  it  was  therefore 
necessary  to  specifically  provide  for  the  forfeiture  of  the  vessel 
in  such  cases,  wliich  was  done  by  section  2874,  Kevised  Stat- 
utes; ill  certain  cases  only,  however.  It  seems,  therefore, 
proper  to  treat  section  4  of  the  act  of  June  2  J,  1874,  as  relating 
only  to  the  goods,  wares,'  and  merchandise  smuggled,  and  not 
to  the  vessel  in  which  they  were  imported.  Xo  doubt  the  same 
reasons  whicth  actuated  Congress  in  authorizing  a  payment  to 
the  seizors  of  a  portion  of  the  proceeds  of  smuggled  merchan- 
dise when  forfeited  would  apply  to  the  case  of  a  vessel ;  but  as 
Congress  has  only  authorized  the  j)ayment  in  the  one  case  and 
not  in  the  other,  and  as  in  order  to  forfeit  the  vessel  it  was 
necessary  to  make  a  specific  provision  of  law  to  that  effect,  I 
know  of  no  authority  which  would  authorize  the  Executive 
I)ei)artment  to  extend  the  provisions  of  the  act  of  June  22, 
1874,  to  the  proceeds  of  a  forfeited  vessel — a  case  not  therein 
provided.  1  am  therefore  of  the  opinion  that  there  is  no 
authority  conferred  upon  the  Secretary  to  grant  to  the  seizor 
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auy  portiou  of  the  i)roceed8  arising  from  a  sale  of  a  forfeited 
vessel,  and  that  no  payment  can  therefore  be  made  to  Messrs. 
CuUom  and  Wood  from  the  appropriation  "  Compensation  in 
lieu  of  moieties."  This  opinion  agrees  with  that  of  the  Solic- 
itor of  the  Treasury  given  in  this  case.  Furthermore,  an 
investigation  fails  to  find  a  single  case  in  which  any  portion  of 
the  proceeds  of  a  forfeited  vessel  has  been  paid  to  a  seizor. 
Respectfully,  yours, 

R.  B.  Bowler, 

Comptroller. 
The  Secretary  of  the  Treasury. 


IN  RE  APPEAL  OF  S.  P.  CONDON,  UNITED  STATES 
MARSHAL  FOR  THE  EASTERN  DISTRICT  OF  TEN- 
NESSBE. 

A  marshal  is  notentitleiltofees  for  serving  a  commissioner's  warrant  when 
the  offense  charged  therein  is  an  alleged  violation  of  statutes  which 
had  been  repealed  by  Congress  prior  to  the  issuing  of  the  warrant. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

February  27^  1896. 
Mr.  S.  P.  Condon,  United  States  marshal  for  the  eastern 
district  of  Tennessee,  api)eals  from  the  settlement  by  the  Au- 
ditor for  the  State  and  other  Departments  of  his  accounts 
for  the  quarter  ending  Decembei*31, 1894.  The  Auditor  dis- 
allowed numerous  items  for  services  rendered  in  cases  before 
different  commissioners  for  alleged  violations  of  the  laws  re- 
lating to  the  elective  franchise,  contained  in  Title  XXVI  of 
the  Revised  Statutes,  and  which  by  chapter  7  of  Title  LXX 
of  the  Revised  Statutes  constitute  crimes.  These  alleged  of- 
fenses were  committed  at  the  Congressional  election  of  Novem- 
ber 6,  1894.  Prior  to  that  time,  however,  by  the  act  "to  repeal 
all  statutes  relating  to  supervisors  of  elections  and  special 
deputy  marshals  and  for  other  puri)08es,"  approved  February 
8,  1894  (28  Stat.,  36),  the  statutes  which  it  was  alleged  had 
been  violated  by  the  defendants  in  these  cases  had  been  re- 
pealed, and  therefore  the  complaints  upon  which  the  warrants 
of  arrest  were  issued  did  not  state  an  offense  against  the 
United  States,  and  the  commissioners  before  whom  the  pro- 
ceedings were  had  were  without  jurisdiction. 
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It  is  well-established  law  that  a  ministerial  officer  who  obeys 
the  warrant,  order,  or  mandate  of  a  court  having  jurisdiction 
of  the  subject-matter  and  of  the  person  is  protected  in  the 
execution  of  these  processes  of  the  court,  although  the  court 
may  in  some  respects  exceed  its  powers;  but  where  the  court 
has  neither  jurisdiction  of  the  subject-matter  nor  of  the  i)er- 
son,  and  such  a  lack  of  jurisdiction  appears  upon  the  warrant, 
order,  or  mandate,  the  officer  executing  the  same  is  not  pro- 
tected from  the  consequences  of  liis  illegal  act  and  therefore 
is  not  obliged  to  obey  the  processes  of  the  court.  This  doc- 
trine was  well  laid  down  by  the  supreme  court  of  the  State  of 
New  York  in  Savacool  v.  Bougkton  (5  Wend.,  170),  where,  on 
page  181,  Marcy,  J.,  who  delivered  the  opinion  of  the  court, 
said: 

"If  a  mere  ministerial  officer  executes  any  i)rocess,  upon 
the  face  of  which  it  appears  that  the  court  which  issued  it  had 
not  jurisdiction  of  the  subject-matter  or  of  the  person  against 
whom  it  is  directed,  such  process  will  afford  him  no  protection 
for  acts  done  under  if 

This  doctrine  has  been  uniformly  followed  by  other  courts. 
In  Fisher  v.  McQirr  (1  Gray,  1,  on  page  46),  Shaw,  O.  J.,  said: 

"The  law  relied  on  for  justification  being  void,  gave  the 
magistrate  no  jurisdiction  and  no  authority  to  issue  the  search 
warrant,  the  officer  can  not  justify  the  seizure  under  it,  and 
therefore  an  action  lies  against  him  for  the  taking." 

See  also  Champaign  County  Bank  v.  Smith  (7  Ohio  St.,  42), 
Frazier  v.  Turner  (76  Wis.,  562),  Driscoll  v.  Place  (44  Vt.,  252), 
Wise  V.  Withers  (3  Cr.,  331),  Dynes  v.  Hoover  (20  How.,  ^6). 
In  this  latter  case  Mr.  Justice  Wayne  used  the  following 
language : 

"In  both  cases,  the  law  is,  that  an  officer  executing  the 
process  of  a  court  which  has  acted  without  jurisdiction  over 
the  subject-matter  becomes  a  trespasser,  it  being  better  for 
the  peace  of  society,  and  its  interests  of  every  kind,  that  the 
resxwnsibility  of  determining  whether  the  court  has  or  has  not 
jurisdiction  should  be  upon  the  officer,  than  that  a  void  writ 
shonhl  be  executed.  This  court,  so  far  back  as  the  year  1806, 
said,  in  the  case  of  Wise  and  Withers,  3  Cr.,  331,  p.  337  of  that 
case,  *It  follows,  from  this  opinion,  that  a  court-martial  has  no 
jurisdiction  over  a  justice  of  the  peace  as  a  militiaman  5  he 
could  never  be  legally  enrolled ;  and  it  is  a  principle  that  a 
decision  of  such  a  tribunal,  in  a  case  clearly  tcithout  its  juris- 
diction^  can  not  protect  the  officer  who  executes  it.  The  court 
and  the  officer  are  all  trespasners,'^'''' 
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As  tne  warrants  of  arrest  iu  the  cases  for  which  the  marshal 
claims  the  fees  disallowed  by  the  Auditor  must  necessarily 
have  shown  upon  their  face  the  offense  with  which  the  defend- 
ants were  charged,  and  as  the  alleged  offense  therein  charged 
was  not  in  tact  an  offense,  because  of  the  repeal  of  the  statutes 
which  had  previously  made  it  so,  the  marshal  was  under  no 
obligation  to  arrest  the  defendants,  and,  in  fact,  under  the 
above-cited  authorities  should  not  have  done  so.  Under  the 
circumstances  it  seems  too  clear  for  argument  that  no  claiui 
arises  iu  his  behalf  against  the  United  States  for  services 
which  he  was  never  legally  called  upon  to  render  and  whieh 
therefore  he  should  not  have  rendered.     The  action  of  the* 

Auditor  is  therefore  affirmed. 

E.  B.  Bowler, 

Comptroller. 


IX  EB   CLAIM    OF   EDWAED    M.    PAINE   FOE   PAY, 
ALLOWANCES,  AND  TEAVEL  PAY. 

When  an  officer  receives  an  honorable  discharge  upon  his  resignation  ten- 
dered at  the  request  of  his  saperior  officer  who  formaUy  recommends 
that  he  be  discharged  for  the  good  of  the  service  as  incompetent,  it  is 
an  involuntary  discharge  and  not  hy  way  of  punishment  for  an  oflfense. 
Under  these  circumstances  the  officer  is  entitled  to  traveling  allow- 
ances as  provided  in  the  act  of  January  29, 1813  (2  Stat,  794 ;  sec.  1289, 
Rev.  Stat.). 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

February  2R^  1896. 

Edward  M.  Paine,  by  bis  attorney  Harry  J.  Chapman,  esq., 
of  Bangor,  Me.,  appeals  from  the  decision  of  the  Auditor  for 
the  War  Department  as  evidenced  by  settlement  No.  212041, 
dated  November  10,  1894,  disallowing  the  daim  for  pay  and 
allowances  upon  the  ground  of  overpayments  in  excess  of 
credits,  and  the  claim  for  travel  pay  upon  the  ground  that  lie 
was  discharged  for  his  own  convenience  and  therefore  not  en- 
titled to  travel  pay. 

The  claimant  insists  that  he  did  not  voluntarily  leave  the 
servicre,  and  therefore  the  Auditor  erred  in  disallowing  his  claim 
for  travel  pay. 

The  records  show  that  Edward  M.  Paine  was  enrolled  Nov- 
ember 2, 1861,  at  Orono,  Me. ;  mustered  into  service  November 
15, 1861,  to  serve  three  years  as  a  private  in  Company  F,  Twelfth 
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Maiue  Infantry ;  promoted  to  first  lieutenant,  Company  G, 
Ninety-sixth  United  States  Colored  Troops,  August  19, 1863; 
and  discharged  at  Fort  Morgan,  Ala.,  October  5,  1864,  the 
date  he  received  the  order  for  his  discharge.  The  reasons  for 
his  discharge  are  set  forth  in  the  record  as  follows. 

Ill  his  resignation,  dated  September  19,  1864,  Lieutenant 
Paine  said: 

"I  have  the  honor  to  tender  my  resignation  as  first  lieuten- 
ant in  the  Ninety-sixth  United  States  Colored  Infantry  on 
account  of  being  twice  overlooked  in  promotion  when  there 
were  vacancies,  and  others  (my  juniors)  promoted,  also,  when 
asking  redress  for  the  same,  was  requested  to  tender  my  resig- 
nation by  the  colonel  commanding." 

Jt  was  indorsed  by  Captain  Young,  commanding  his  com- 
pany— 

^^I  re8x>ectfully  recommend  that  this  officer  be  dismissed  the 
service.  He  is  totally  incompetent  to  perform  the  commonest 
company  duty.  The  service  will  be  benefited  by  his  dis- 
missal;'' 

and  by  Colonel  Cobb,  commanding  the  regiment — 

"Approved  and  respectfully  forwarded,  with  the  recommen- 
dation that  this  officerbe  discharged  for  the  good  of  the  service. 
He  is  incompetent." 

Upon  the  facts  above  stated  he  was  discharged  in  orders  of 
which  the  following  is  a  copy: 

"Speciai.  Orders,  >  "Hdqrs.  Dbpt.  of  the  Gulf, 

"No.  260.  5  ^^Neic  Orleans,  September  26,  1864, 

"  15.  The  following-named  officers,  having  tendered  their  res- 
ignations, are  honorably  discharged  the  military  service  of  the 
United  States,  with  condition  that  they  shall  receive  no  final 
payments  until  they  have  satisfied  the  Pay  Department  that 
they  are  not  indebted  to  the  Government; 

"First  Lieut.  Edward  M.  Paine,  Ninety-sixth  United  States 
Colored  Infantry. 

"By  command  of  Major-General  Hurlbut: 

"C.  S.  Saroent, 
"  First  Lieutenant  and  Acting  Assistant  Adjutant- OeneraL^^ 

He  was  furnished  transportation  to  New  Orleans,  La.,  as 
shown  by  the  quartermaster's  indorsement  on  his  discharge 
order  and  by  his  own  statement,  and  paid  in  New  Orleans,  La., 
October  10,  1864,  to  October  4,  1864,  inclusive. 
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His  discbarge  was  houorable.  The  records  and  evidence 
clearly  show  that  his  resignation  was  tendered  at  the  instance 
of  his  superior  officer  and  accepted  for  the  good  of  the  service, 
and  not  for  the  officer's  convenience.  It  must  therefore  be  re- 
garded as  an  involuntary  discharge,  and  as  it  was  not  by  way 
of  punishment  for  an  offense,  it  entitles  the  officer  to  traveling 
allowances  under  section  15,  act  of  January  29, 1813  (2  Stat., 
794;  sec.  1289,  Rev.  Stat.). 

The  decision  dated  September  13, 1893,  in  the  case  of  Cooper 
(B.  P.  B.  D.,  30, 192),  is  overruled,  and  the  practice  under  the 
decisions  in  Digest  Secx)nd  Comp.  Dec.,  vol.  3,  sees.  1446  and 
1447,  is  restored. 

Upon  reexamination  of  the  above-mentioned  claim,  I  find 
and  certify  that  there  is  due  from  the  United  States  to  the 
claimant,  on  revision  of  his  account,  the  sum  of  three  hundred 
and  sixteen  dollars  and  seventy-seven  cents  ($316.77)  as  i>er 
statement  of  dilierences  herewith. 

Edw.  a.  Bowers, 
Assistant  Comptroller, 


IN  RE  APPEAL  OF  H.  O.  OOWLBS,  UNITED  STATES 
COMMISSIONER  FOR  THE  WESTERN  DISTRICT  OF 
NORTH  CAROLINA. 

1.  A  oommissioner  is  not  entitled  to  a  fee  from  the  United  States  for  admin> 

istering  to  a  marshal  the  oath  required  hy  the  act  of  Febrnary  22, 1875, 
to  be  taken  by  the  marshal  in  proving  his  accounts  before  presenting 
them  for  the  approval  of  the  court. 

2.  In  re  TotUn  r2Comp.  Dec,  213),  as  to  oaths  to  accounts  of  deputy  mar- 

shals explained  and  affirmed  as  to  accounts  subsequent  to  July  1, 1895. 

Tbeasuby  Depabthibnt, 
Office  of  Comptroller  of  tkb  Treasury, 

February  29 ^  1896. 
Mr.  H.  C.  Cowles,  a  United  States  comtnissioner  for  the  west- 
ern district  of  North  Carolina,  appeals  from  the  settlement  by 
the  Auditor  for  the  State  and  other  Departments  of  his  account 
for  the  quarter  ending  September  30,  1895.  Among  the  items 
disallowed  by  the  Auditor  was  the  following: 

<'For  swearing  marshals  and  deputy  marshals  to  various 
charges  in  their  accounts,  disallowed.  The  marshal  must  bear 
the  expense  of  such  charges  for  certifying  to  his  accounts,  and 
deputy  marshals  are  only  required  to  be  sworn  to  their  accounts 
for  a  quarter  as  a  whole." 
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On  the  appeal  of  Commissioner  Totten  (ante,  p.  213),  it  was 
held  that  a  commissioner  was  not  entitled  to  receive  fees  for 
swearing  deputy  marshals  to  the  amount  of  fees  which  they 
were  entitled  to  receive  in  each  case;  that  the  only  require- 
ment by  the  Department  of  Justice  was  that  they  should  swear 
once  to  the  whole  account.  That  decision  was  based  upon  the 
regulations  of  the  Department  of  Justice  issued  July  1,  1895, 
which  contain  the  following: 

"The  deputy  must  swear  to  his  voucher.  The  aflftdavit 
should  be  in  the  following  form: 

" District  of : 


" '■ — ,  deputy  United  States  marshal  for  said  dis- 
trict, being  duly  sworn,  deposes  and  says  that  the  above 
account  for dollars  and cents  for  services  per- 
formed and  expenses  incurred  by  him  from to , 

189 — ,  is  true  and  correct;  that  the  services  therein  charged 
for  were  actually  and  necessarily  rendered;  that  the  expenses 
charged  were  actually  and  necessarily  incurred  and  paid  by 
him  in  lawful  money;  that  in  each  case  where  an  arrest  was 
made  the  defendant  was  taken  before  the  nearest  circuit  court 
commissioner,  or  the  nearest  judicial  ofScer  having  jurisdic- 
tion under  existing  laws,  and  that  all  mileage  charged  is  for 
travel  made  with  cost  to  the  marshal  or  deputy. 


"  Deputy  Marshal, 

"  Sworn  to  and  subscribed  before  me  this  the day  of 

,  189—. 

'^ ,  Clerk. 

"  This  affidavit  must  be  executed  before  an  officer  having 
general  authority  to  administer  oaths,  and  must  be  on  or 
attached  to  the  last  page  of  the  voucher.  It  is  not  necessary 
to  swear  to  each  page  of  the  voucher,  but  one  oath  as  to  all 
the  services  and  charges  of  the  deputy  during  a  quarter  is 
sufficient.  If  any  fees  for  making  arrests  or  for  travel  are 
made  by  the  marshal,  he  also  must  make  affidavit  as  to  the 
defendants  having  been  taken  before  the  nearest  commissioner 
or  Judicial  officer,  and  that  the  travel  was  not  without  cost." 

When  the  decision  in  the  Totten  Case  was  rendered  tlie 
Comptroller  was  under  the  impression  that  similar  regulations 
had  previously  prevailed.  In  this  it  appears  that  he  was  in 
error,  and  therefore  charges  for  swearing  deputy  marshals  in 
each  case  have  since  been  allowed  in  all  cases  prior  to  July  1, 
1895.  Since  that  date  the  regulation  above  (juoted  applies 
and  it  is  manifest  that  a  coinniissioner  is  not  entitled  to  any 
fees  for  swearing  a  (]e])nty  marshal  to  his  account,  for  according 
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to  the  form  prescribed  the  accouut  should  be  sworn  to  before 
a  clerk,  or  '^before  an  oflBcer  having  general  authority  to 
administer  oaths."  A  commissioner  has  not  such  authority. 
{United  States  v.  Hall^  131  IT.  S.,  50;  United  States  v.  Reilly, 
131  U.  S.,  58.) 

As  the  account  now  under  consideration  is  for  a  period  later 
than  July  1, 1895,  the  regulation  above  quoted  prevails  and 
so  much  of  the  action  of  the  Auditor  as  relates  to  deputy 
marshals  must  be  ai!irme<l. 

2.  As  to  so  much  of  the  disallowance  as  relates  to  swearing 
marshals  to  their  acccmnts  is  concerned,  the  charge  stands 
upon  a  somewhat  diil'erent  f(X)ting,  although  the  forms  pre- 
scribed by  the  Department  of  Justice  recjuire  an  oath  to  be 
taken  before  a  clerk  and  not  before  a  commissioner.  In  United 
States  v.  Van  Duzee  (140  IJ.  S.,  109),  :Mr.  Justice  Brown,  after 
referring  to  the  act  of  February  22,  1875  (18  Stat,  333),  re- 
(^uiring  officers  of  the  'tourts  to  present  their  ac«*ount8  <laly 
sworn  to  for  approval,  said: 

**  It  follows  from  this  section  that  the  officer  has  ])er formed 
his  duty  by  'rendering'  his  account  in  proper  form  to  the  court, 
with  the  proper  affidavit  or  oath  in  support  of  the  actual  and 
necessary  performance  of  the  services  therein  charged.  He  is 
not  concerned  with  tlie  method  of  verification  adopted  by  the 
Government  for  its  own  convenience  and  ])rotection,  and  is  no 
more  liable  for  the  expense  of  entering  the  orders  of  ai)proval 
of  such  accounts,  or  for  tlie  certified  copies  of  such  orders, 
than  he  is  for  the  expense  of  auditing  such  iMX50unts  at  the 
Treasury  Department.'' 

In  that  case  it  had  been  previously  said: 

''  But  the  expense  of  taking  the  oaths  and  executing  the 
proper  bonds  is  not  so  chargeable,  since  it  is  the  duty  of  per- 
sons receiving  appointments  from  the  Government  to  ])repare 
and  tender  to  the  proper  officer  the  oaths  and  bonds  required 
by  law;  in  other  words,  to  qualify  themselves  for  the  office." 

And  the  charges  for  approving  the  accounts  of  court  officers 
were  said  to  rest  upon  the  same  principle  as  the  previous  item 
of  filing  these  bonds  and  appointments. 

In  United  States  v.  Allred  (155  U.S.,  591),  Mr.  Justice  Brown, 
after  referring  to  the  case  of  United  States  v.  McBermott  (140 
U.  S.,  151),  said: 

*^So  also  in  United  Statea  v.  Van  Jhizee  (140  U.  «.,  169, 171, 
item  3)  we  held  that  where  there  was  an  express  act  of  Con- 
gress requiring  clerks,  marshals,  and  district  attorneys  to 
render  their  accounts  to  the  court,  and  to  prove  iii  open  court 
by  oath,  to  be  attache<l  to  such  account,  that  the  service  had 
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been  actually  and  necessarily  i)erformed,  such  officer  has  i)er' 
formed  his  duty  by  rendering  his  account  in  proper  form  to 
the  court  with  proper  affidavit  or  oath,  and  wavS  not  further 
i-oncerned  with  the  method  Of  verification  a(loi)ted  by  the  (iov- 
ernment  for  its  own  convenience,  and  wavS  not  liable  for  the 
expense  of  entering  the  orders  of  approval  of  such  accounts/' 

He  then  continued: 

*^A8  the  regulations  of  the  Department  of  Justice  require 
deputy  marshals  to  certify  on  oath  that  the  a<icounts  rendered 
to  the  marshal  are  correct,  we  think  this  case  is  controlled  by 
those  above  cited,  and  that  the  court  committed  no  error  in 
allowing  the  item." 

The  item  allowed  in  Vniicd  States  v.  Allred  was:  "For 
administering  oaths  to  deputy  marshals  to  verify  their  accounts 
of  service,  as  required  by  the  Attorney-General  and  accounting 
officers  of  the  Treasury." 

From  the  decisions  in  the  two  cases  of  United  States  v.  Van 
Buzee  and  Vniied  States  v.  Allred,  supra j  it  seems  entirely  clear 
that  where  an  account  of  an  officer  is  required  by  law  to  be 
proved  in  a  certain  manner,  the  expense  of  proving  the  account 
is  to  be  paid  by  the  officer,  but  where  something  is  required  by 
the  Department  of  Justice  or  the  accounting  officers  in  addition 
to  that  required  by  law,  the  expense  of  comiflying  with  such 
additional  requirement  is  to  be  borne  by  the  Government.  As 
the  act  of  February  22, 1875,  requires  accounts  to  be  verified 
under  oath,  under  these  decisions  it  is  entirely  clear  that  the 
expense  of  administering  the  oath  is  not  a  charge  against  the 
Government,  but  must  be  borne  by  the  officer.  Tlie  action  of 
the  Auditor  is  therefore  affirmed. 

^  K.   B.   BOAVI.KR, 

Comptroller, 

PAYMENTS  TO  A  CONTRACTOR  IX  DEFAULT  UPOX 
ONE  OF  HIS  CONTRACTS  WITH  THE  UNITED 
STATES. 

A  fontractor  who  is  iu  tlefaiilt  uuder  a  contract  with  the  United  States 
should  not  he  paid  hy  a  dishiirsiu^  otticer  the  1»alauce  due  to  him  on 
other  contracts  until  his  liahility  for  the  default  has  heeu  ascertained 
and  adjusted. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

March  ^,  IHOr,, 
Sir:  Iu  your  letter  of  the  irith  ultimo  you  submit  for  my 
decision  a  question  powinp:  out  of  tlie  adjuvstinent  of  claims 
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under  three  separate  coutracts  entered  into  by  T.  J.  Prosaer 
with  the  United  States.     You  say : 

^'The  contra<'.tor  failed  on  all  three  contracts,  and  the  United 
States  assumed  charge  of  same  and  completed  the  two  first- 
mentioned  contracts,  and  is  now  completing  the  third  one.  The 
cost  of  construction  of  this  sewer  contract  from  beginning  of 
work  by  contractor  (including  all  payments  made  to  him  aud 
cost  of  work  done  under  direction  of  the  United  States)  to 
completion  was  less  than  the  contract  price,  as  determined  by 
the  agreed  pric**  for  the  several  items  of  work,  and  there  is 
now  due  contractor  the  sum  of  $127.  The  cost  of  completion 
of  the  second  contrac*>t  was  also  less  than  the  contract  price, 
and  there  is  due  contractor  on  this  contract  $726.51 ;  but  the 
amount  expended  by  the  United  States  on  the  thiM  contract 
is  already  larger  than  the  contract  price  which  will  become  due 
contractor  upon  completion,  and  the  work  under  this  contract 
is  not  yet  completed. 

''As  I  will  soon  have  to  make  final  settlement  with  this  con- 
tractor, I  respectfully  request  your  decision  if  the  amounts 
due  this  contractor  on  the  two  first  mentioned  contracts,  on 
which  S.  W.  Fordyce  and  C.  H.  Granger  are  bondsmen,  should 
be  withheld  and  applied  to  lessen  the  sum  due  the  United 
States  under  third  contract  (for  which  the  National  Surety 
Company  of  Kansas  City,  Mo.,  is  surety),  or  if  these  three 
contracts  shoul4  be  settled  up  separately  and  a  fiujil  payment 
made  to  contractor  on  the  two  on  which  a  balance  to  his'credit 
is  shown,  and  the  whole  amount  due  the  United  States  on  the 
third  contract  in  due  time  recovered  from  T.  J.  Prosser  and 
his  surety  on  this  contract." 

The  matters  relating  to  the  third  contract  are  not  at  pn^sent 
in  a  condition  for  a  final  determination,  and  a  settlement  can 
not  be  made  until  all  the  contracts  are  completed. 

It  is  not  clear  whether  the  sums  stated  to  be  (^ue  the  con- 
tractor on  the  first  two  contracts  represent  only  the  unpaid 
balances  due  for  labor  actually  performed  before  the  default, 
or  whether  they  include  the  difterence  between  the  actual  cost 
of  the  whole  work  on  said  contracts  and  the  contract  price  for 
the  same.  The  diflTerence  between  the  actual  cost  to  the  Gov- 
ernment' and  the  price  originally  agreed  to  be  paid  for  the 
work  on  the  first  two  contracts  represents  a  saving  accruing 
to  the  United  States  from  the  extra  care  and  supervision 
imposed  upon  it  by  the  default  of  the  contractor,  and  I  know 
of  no  rule  of  law  under  which  the  contractor  can  rightfully 
claim  to  be  paid  this  difference. 

If  there  be  unpaid  balances  due  the  contractor  for  work 
actually  performed  before  his  <lefault  on  the  first  two  con- 
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tracts,  it  is  clearly  the  right  aud  duty  of  the  disbursing  officer 
to  retain  them  x>ending  a  final  settlement  of  all  the  contracts. 
You  will,  accordingly^  make  no  payments  of  the  amounts 
referred  to  by  you  until  the  liability  of  the  contractor  and  his 
sureties  upon  the  third  contract  has  been  determined,  and  the 
final  settlement  can  be  made. 

Respectfully,  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller. 
Chas.  B.  Thompson,  U.  S.  Army^ 

Assistant  Quarterma^ster^  Little  Rockj  Ark. 


MILEAGE    OF   NAVAL    OFFICER   ORDERED    TO 
TRAVEL  BY  A  CERTAIN  ROUTE. 

An  officer  of  the  Navy  is  entitled  to  mileage  when  traveling  in  the  United 
States  by  the  route  which  he  is  required  to  travel  in  compliance  with 
his  orders. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

March  ^,  1896. 
Sir  :  I  have  received  your  communication  of  the  28th  ultimo, 
requesting  my  decision  on  the  question  of  mileage  to  be  paid 
Lieut.  A.  E.  Culver,  TJ.  S.  N.,  for  travel  performed  under  the 
following  order: 

<*Navy  Department, 
"  Washington,  February  6, 1896. 
"  Sir  :  The  Department's  order  of  the  30th  ultimo  is  so  far 
modified,  that  upon  being  detached  from  duty  on  board  the 
TJ.  S.  S.  Baltimore,  you  will  report  to  the  commandant  of  the 
navy-yard,  Mare  Island,  Cal.,  for  duty  in  connection  with  the 
transfer  of  a  draft  of  men  from  the  Baltimore  to  the  U.  S.  E.  S. 
Franklin,  navy-yard,  Norfolk,  Va. 

"You  will  then  proceed,  in  charge  of  said  draft,  via  the 
Soatheru  Pacific  Eailroad,  to  New  Orleans,  La.,  and  thence  by 
the  Southern  Railroad  to  the  navy-yard,  Norfolk,  Va.,  and 
upon  your  arrival  report  to  the  commandant  and  deliver  the 
draft  as  he  may  direct. 

"  Upon  the  completion  of  this  duty  proceed  to  your  home,  and 
leave  of  absence  is  granted  you  for  three  months. 

"  This  employment  on  shore  duty  is  required  by  the  public 
interests. 

u  Very  respectfully, 

"  H.  A.  Herbert, 

"  Secretary. 
"  Lieut.  A.  E.  Culver,  U.  S.  Navy, 

"CT.  8.  8.  Baltimore,  Navy  Yard,  Mare  Island,  Cal.^ 
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You  request  my  decision  upon  three  points,  as  follows: 

"  1.  Whether  mileage  shall  be  paid  over  the  roads  desi^ated 
in  the  orders. 

''  2.  Whether  mileage  shall  be  paid  from  Mare  Island  to  New 
Orleans  and  thence  to  Norfolk  by  the '  shortest  usually  traveled 
route'  regardless  of  the  roads  named  In  the  order. 

"3.  Whether  mileage  shall  be  paid  from  Mare  Island  to  Nor- 
folk direct  by  the  '  shortest  usually  traveled  route/  regardless 
of  the  intermediate  ])oint,  and  of  the  roads  named  in  the 
orders." 

In  this  case  the  officer  was  directed  to  proceed  from  Mare 
Island,  Oal.,  to  Norfolk,  Va.,  by  a  route  specifically  designated 
in  the  order. 

No  option  was  left  to  the  officer  in  choice  of  routes;  he  must 
travel  by  the  route  indicated  in  the  order,  and  he  is  undoubt- 
edly entitled  to  the  mileage,  computed  over  the  route  neces- 
sarily traveled,  so  long  as  the  travel  was  Kithin  the  United  States, 
The  principle  governing  mileage  has  been  correctly  stated  by 
the  Court  of  Claims  in  the  case  of  Hutchins  v.  United  States 
(27  C.  Cls.  K.,  137),  as  follows: 

^^And  the  principle  which  governs  the  computation  of  mile- 
age is  that  where  the  officer  is  left  free  to  exercise  his  discre- 
tion he  must  select  an  ordinary  route,  but  where  a  route  is  pre- 
scribed for  him  by  superior  authority,  he  is  entitled  to  mileage 
for  the  distance  actually  traveled." 

The  only  qualification  applying  to  this  principle  is  that  the 
travel  must  be  within  the  United  States,  actual  and  reasonable 
expenses  only  being  allowed  naval  officers  "  traveling  abroad 
under  orders."  You  are  accordingly  authorized  to  pay  Lieu- 
tenant Culver  for  mileage  over  the  roads  designated  in  his 
orders,  which  travel  he  must  have  actually  performed. 
Respectfully,  yours, 

Edw.  a.  Bowers, 

Assistant  Comptroller, 

Pay  Director  F.  C.  Cosby, 

United  States  Navy^  Washington, 
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FORM  OF  OATH  FOR  CONSTABLES  IN  THE  INDIAN 
TERRITORY. 

A  constable  in  the  Indian  Territory  who  took  au  oath  to  support  the  Con- 
stitution of  the  United  States  and  to  faithfully  perform  the  duties  of 
the  office  as  required  by  section  5  of  the  act  of  March  1,  1895,  is  en- 
titled to  compensation,  although  it  may  be  doubted  whether  Congress 
intended  to  require  the  taking  of  a  different  oath  from  that  prescribed 
in  section  1757,  Revised  Statutes,  for  officers  generally. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

March  6,  1896. 
Sir  :  I  am  iu  receipt  of  your  letter  of  the  5th  iustant,  stating^ 
that  certain  constables*  in  the  Indian  Territory  had  taken  an 
oath  of  office  in  the  following  form : 

"I, ,  do  solemnly  swear  that  I  will  support  the  Consti- 
tution of  the  United  States  of  America  and  that  I  will  faith- 
fully discharge  the  duties  of  the  office  of  constable  upon  which 
I  am  about  to  enter.    So  help  me  God." 

You  ask  whether  you  are  authorized  to  pay  them  their  sala- 
ries. 

A  constable  in  the  Indian  Territory  is  appointed  by  the 
jndge  of  the  court  (section  5,  act  March  1,  1895,  28  Stat.,  696) 
and  as  such  is  an  officer  of  the  United  States  and  required  by 
section  1757,  Revised  Statutes,  to  take  the  oath  therein  pre- 
scribed (1  Comp.  Dec,  4),  unless  a  special  or  particular  oath 
has  been  prescribed  by  law  for  such  an  officer  (act  May  13, 
1884,  23  Stat.,  22).  Section  5  of  the  act  of  March  1,  1S95,  pro- 
viding for  the  appointment  of  constables  iu  the  Indian  Terri- 
tory, provides  that  such  constables  '^shall  take  an  oath  to  sup- 
port the  Constitution  of  the  United  States  and  to  faithfully 
I)erform  the  duties  required  of"  them.  The  oath  taken  by  tlie 
constables  as  above  quoted  complies  with  that  provision.  It 
may  be  doubted,  however,  whether  the  provision  in  the  act  of 
March  1,  1895,  was  intended  to  supplant  the  oath  i)rescribed 
in  section  1757,  Revised  Statutes.  However  this  may  be,  un- 
der the  circumstances  the  provisions  of  law  requiring  an  oath 
of  a  constable  before  entering  upon  his  duties  seem  to  have 
been  substantially  complied  wifh,  and  I  am  not  i)repared  to  say 
that  the  constables  who  took  the  oath  above  quoted  are  merely 
de  facto  officers,  and  therefore  not  entitled  to  the  compensation 
provided  for  them  by  law.  You  therefore  are  authorized  to 
11268— VOL  2 28 
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pay  them.  It  is  recommended,  however,  that  the  attention  of 
the  clerks  of  the  district  courts  be  called  to  this  matter,  m 
order  that  in  futare  cases  an  oath  conforming  to  that  pre- 
scribed in  section  1757  be  taken,  in  order  to  set  the  matter 
beyond  all  controversy. 

Respectfally,  yoars,  R.  B.  Bowler, 

Comptroller. 
Mr.  Henry  Rechtin, 

Disbursing  Clerky  Department  of  Justice, 


IN  BE  APPEAL  OF  GEORGE  F.  SHARITT,  CLBBK  OF 
THE  CIRCUIT  COURT  FOR  THE  DISTRICT  OF 
KANSAS. 

A  typewriter  parchased  by  a  clerk  of  a  court  from  the  emolaments  of  his 
office  is  the  property  of  the  United  States,  and  when  sold  the  pro- 
ceeds most  be  coTcred  into  the  Treasury  under  section  3618,  Beviaed 
Statutes. 

Treasuby  Department, 
Office  of  Comptroller  op  the  Treasury, 

March  €j  1896. 

Mr.  George  P.  Sharitt,  the  clerk  of  the  circuit  court  for  the 
district  of  Kansas,  appeals  from  the  settlement  by  the  Auditor 
of  his  emolument  account  for  the  calendar  year  1894. 

It  appears  from  an  examination  of  the  account  that  Mr. 
Sharitt  claimed  credit  for  $95,  the  amount  paid  to  J.  F.  Myers, 
of  Topeka,  for  the  purchase  of  a  typewriter^  that  the  cost  of 
the  typewriter,  with  a  cabinet,  was  $130,  and  that  he  received 
a  credit  of  $35  on  account  of  an  old  typewriter  exchanged 
for  the  new  one,  leaving  the  net  amount  paid  $95. 

In  the  settlement  of  his  account  the  Auditor  did  not  allow 
him  the  full  credit  of  $95,  but  of  860  only,  claiming  that  the 
difference  of  $35,  being  the  amount  derived  from  the  sale  of 
the  old  machine  should  have  been,  under  the  provisions  of  sec- 
tion 3618,  Bevised  Statutes,  covered  into  the  Treasury  as  a 
miscellaneous  receipt  on  account  of  Government  property  sold. 

The  old  machine  was  originally  bought  by  Mr.  Sharitt  from 
the  surplus  emoluments  of  his  office  in  1889,  and  it  is  admitted 
by  him  that  the  old  machine  and  the  new  machine  were  both 
the  property  of  the  United  States.  The  Attorney-General 
authorized  Mr.  Sharitt  to  spend  but  $100  in  the  purchase  of  a 
new  machine. 
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Section  839  of  the  Revised  Statutes  provides: 

''No  clerk  of  a  district  court,  or  clerk  of  a  circuit  court,  shall 
be  allowed  by  the  Attorney-General  ♦  •  •  to  retain  of  the 
fees  and  emoluments  of  his  office  *  *  *  for  his  personal 
compensation,  over  and  above  his  necessary  office  expenses, 
iucluding  necessary  clerk  hire,  •  •  •  a  sum  exceeding 
three  thousand  five  hundred  dollars  a  year  for  any  such  dis- 
trict clerk  or  for  any  such  circuit  clerk,  or  exceeding  that  rate 
for  any  time  less  than  a  year." 

Section  843  provides: 

'^The  allowances  for  personal  compensation  of  district  attor- 
neys, clerks,  and  marshals,  for  each  calendar  year,  shall  be 
made  from  the  fees  and  emoluments  of  that  year,  and  not  other- 
wise." 

It  seems  entirely  clear  that  the  necessary  expenses  of  the 
clerk's  office  are  required,  by  section  839,  to  be  first  paid  from 
the  emoluments  of  the  office,  and  that  after  paying  such  ex- 
penses the  clerk  is  entitled  to  retain  from  the  emoluments  of 
the  office  in  each  calendar  year  a  sum  not  exceeding  $3,500. 

The  typewriter  originally  purchased  in  1889  was  clearly  the 
property  of  the  United  States,  as  in  fact  admitted  by  Mr. 
Sharitt,  because  payment  therefor  was  made  from  the  emolu- 
ments of  the  clerk's  office,  which  are  derived  from  fees  received 
from  individuals  as  well  as  from  the  United  States,  and  not 
from  the  personal  compensation  of  the  clerk,  wtich  is  derived 
from  the  same  fees  and  emoluments,  but  only  after  the  expenses 
of  the  office  have  been  first  paid. 

Section  3618  provides  that — 

''All  proceeds  of  sales  of  old  material,  condemned  stores, 
supplies,  or  other  public  property  of  any  kind,  *  •  •  shall 
be  deposited  and  covered  into  the  Treasury  as  miscellaneous 
receipts,  on  account  of  '  proceeds  of  Government  property.' " 

The  transaction  between  Mr.  Sharitt  and  Mr.  Myers  in 
which  on  the  purchase  of  the  new  machine  Mr.  Sharitt  re- 
ceived a  credit  of  $35  for  the  old  machine  in  fact  amounted  to 
two  distinct  transactions — the  one  a  purchase  of  a  new  ma- 
chine for  $130,  and  the  other  the  sale  of  the  old  machine  at  an 
agreed  price  of  $35.  Under  such  circumstances  it  is  quite 
clear  that  he  should  have  received  a  credit  of  $130  in  the  set- 
tlement of  his  emolument  account  but  for  the  limitation  placed 
upon  the  purchase,  of  $100,  by  the  Attorney-General,  and 
should  have  paid  into  the  Treasury  on  account  of  "proceeds 
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of  GovernmeDt  property  ^  the  $35  obtained  for  the  old  machine* 
(15  0piu.A.G.,  322). 

Sin<;e  the  Auditor's  settlement  of  Mr.  Sharitt's  emolument 
account  the  Attorney-General  has.  approved  his  action  in  pur- 
chasing a  typewriter  and  cabinet  for  $130.  Therefore  Mr. 
Sharitt's  account  will,  on  the  present  revision,  be  adjusteil  so 
as  to  allow  him  a  credit  of  $130  for  the  new  machine,  and  he 
will  be  required  to  cover  into  the  Treasury  as  a  miscellaneous 
i-eceipt,  on  account  of  "  proceeds  of  Government  property,"  the 
$35  credit  obtained  by  him  for  the  old  machine. 

R.  B.  Bowler, 

Comptroller. 

IN  RE  APPEAL  OF  MAJ.  JAMES  C.  POST,  ENGINEER 
THIRTEENTH  LIGHTHOUSE  DISTRICT. 

1.  The  Light-Honse  Board  is  the  head  of  the  Light-Honse  EMtahlishineiit, 

and  the  written  order  of  the  Board  for  the  parehase  of  articles  from 
the  contingent  fand  is  the  order  of  the  head  of  the  Department  within 
the  meaning  of  section  3683,  He  vised  Statutes. 

2.  The  appropriation  for  repairs,  etc.,  of  light-houses,  and  incidental 

expenses  connected  therewith,  is  not  a  contingent  fund  within  the 
meaning  of  section  3683,  Revised  Statutes  (2  Comp.  Dec.,  42). 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

March  6j  1896. 
Maj.  James  C.  Post,  the  eugiueer  of  the  Thirteenth  light- 
house district,  appeals  from  the  settlement  by  the  Auditor  for 
the  Treasury  Department  of  his  account  for  the  quarter  end- 
ing June  30,  189.'),  for  repairs  and  incidental  expenses  of  light- 
houses. In  that  settlement  the  Auditor  made  the  following 
disallowance: 

^*  Voucher  No.  26,  subscription  for  daily  newspaper,  amount 
ing  to  $3.25.  V^)ucher  Xo.  1,  third  quarter,  1895,  amounting  to 
$3.25,  suspended  in  previous  settlement.  This  entire  amount 
is  hereby  disallowed  as* an  improper  expenditure,  and  you  arc 
referred  to  a  decision  of  the  Comptroller  of  the  Treasury  of 
the  date  of  Jun*e  22,  1895,  in  which  he  affirmed  the  action  of 
this  office  in  disallowing  a  similar  claim  in  the  office  of  the 
I'^nited  States  mint  at  Denver.'^ 

It  appears  that  Major  Post  was  authorized  in  writing  by  the 
Light- House  Board,  in  a  letter  dated  July  11,  1894,  to  make 
a  "subscription  to  Daily  Oregonian  for  fiscal  year  endini^ 
June  30,  18i)5,  $13.'' 
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lu  tbe  decisiou  of  the  Comptroller,  upon  which  the  action  of 
the  Auditor  was  based,  it  was  hehl  that  section  3683,  Revised 
Statutes,  prohibiting  the  use  of  the  contingent  fund  appro- 
priated "to  any  Department,  bureau,  or  office,"  except  for 
articles  which  the  head  of  the  Department  should,  by  written 
order,  direct  to  be  procured,  extended  to  all  Departments, 
bureaus,  and  oflSces  wherever  situated,  and  therefore  that  a 
newspaper  not  ordered  by  the  head  of  the  Treasury  Depart- 
ment could  not  be  paid  for  from  the  appropriation  for  the 
contingent  expenses  of  the  mint  at  Denvw  (1  Comp.  Dec, 
566). 

Tbe  Light-House  Board  is  a  somewbat  peculiar  establisb- 
ment.  It  is  composed  of  officers  of  the  Navy  and  tbe  Engineer 
Corps  of  the  Army,  and  of  civilians  of  high  scientific  attain- 
ments (sec.  4653,  Rev.  Stat.),  the  Secretary  of  the  Treasury 
being  ex  officio  president  of  the  Board  (sec.  4654).  It  is 
"  attached  to  the  office  of  tbe  Secretary  of  the  Treasury,  and 
under  his  superintendence"  discharges  all  its  duties  (sec. 
4658).  It  is  authorized,  with  the  approval  of  the  Secretary 
of  tbe  Treasury,  to  prescribe  regulations  ''for  securing  an 
ef&cient,  uniform,  and  economical  administration  of  the  Light- 
House  Establishment"  (sec.  4669). 

Among  the  regulations  prescribed  is  the  following: 

"Cases  involving  tbe  expenditure  of  money,  on  any  account 
not  specified  in  these  regulations  and  instructions,  must  be  sub- 
mitted to  the  Board  for  authority  to  incur  tbe  liability."  (Par- 
agraph 162,  Regulations  of  1880.) 

From  this  review  of  the  statutes  relating  to  the  Light- House 
Board,  it  seems  clear  that  tbe  Board  is  not,  i)roperly  speaking, 
either  a  bureau  or  office  of  the  Treasury  Department,  but  is  in 
the  nature  of  an  independent  establishment  attached  to  that 
Departmient,  and  that  the  Secretary  of  tbe  Treasury,  although 
tbe  ex  oflScio  president  of  tbe  P>oard,  under  whose  superin- 
tendence the  actions  of  the  Board  are  placed,  is  not  the  head 
of  the  Department  within  the  meaning  of  section  3683,  Revised 
Statutes,  whoso  order  is  required  in  making  purchases  payable 
from  the  contingent  fund  of  the  Light-House  Board.  The 
Board  itself,  in  my  opinion,  is  such  bead,  and,  as  tbe  Board 
authorized  this  particular  expenditure  in  writing  before  it  was 
incurred,  section  3683  has  been  complied  with.  Besides,  it 
appears  that  the  authority  to  subscribe  for  the  newspaper  was 
given  because  the  use  of  such  paper  was  necessary  in  connec- 
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tiou  with  the  work  under  Major  Post's  charge,  which  related 
solely  to  matters  payable  from  the  appropriation  ^^  Repairs  and 
incidental  expenses  of  light-houses,"  which  reads  as  follows: 

«  For  repairing,  rebuilding,  and  improving  light-houses  and 
buildings;  for  improvements  to  grounds  connected  therewith; 
for  establishing  and  repairing  pier-head  and  other  beacon 
lights;  for  illuminating  apparatus  and  machinery  to  replace 
that  already  in  use;  and  for  incidental  expenses  relating  to 
these  various  objects,  four  hundred  and  ninety  thousand 
dollars." 

The  expense  of  this  newspaper  was  therefore  a  proper 
Qharge  against  this  appropriation  as  an  incidental  expense 
relating  to  the  objects  for  which  the  appropriation  was  made. 
This  appropriation  seems  to  be  in  no  sense  a  contingent  fund 
within  the  meaning  of  section  3683,  Eevised  Statutes,  as 
explained  in  decision  of  July  20, 1895  {ant€y  p.  42). 

Under  the  circumstances  the  expense  of  the  newspaper 
would  have  been  chargeable  to  this  appropriation,  even  if  it 
had  not  contained  the  words  ^'incidental  expenses  relating  to 
these  various  objects."  The  action  of  the  Auditor  in  disallow- 
ing the  item  is  therefore  overruled,  and  it  will  be  allowed  upon 
the  present  revision. 

R.  B.  BOWLEB, 

Comptroller. 

IN  RE  APPEAL  OF  G.  W.  LEVI,  UNITED  STATES 
MARSHAL  FOR  THE  WESTERN  DISTRICT  OF 
VIRGINIA. 

A  deputy  marshal  who  represents  the  marshal  in  court  and  earns  for  him 
the  per  diem  fee  of  $5  can  not  be  allowed  payment  for  services  as  a 
bailiff  at  the  same  time. 

Tbeasuby  Depabtment, 
Office  of  Comptbolleb  of  the  Tbeasuby, 

March  6, 1896. 
Mr.  G.  W.  Levi,  United  States  marshal  for  the  western 
district  of  Virginia,  appeals  from  the  settlement  by  the  Audi- 
tor for  the  State  and  other  Departments  of  his  account  for 
"Pay  of  bailiffs,  etc,,  United  States  courts,"  for  the  quarter 
ending  June  30,  1895.  The  Auditor  made  the  following 
disallowance : 

"J.  W.  Pepper  claims  payment  as  bailiff  for  April  23,  24, 
25,  26,  and  27.    These  dates  he  represented  the  marshal  in 
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court  and  was  paid  $5  per  day.    Bedact  five  days  as  bailiff  at 
♦2  per  day,  »10." 

It  is  the  daty  of  the  marshal  to  attend  all  sessions  of  the 
court.    He  may  do  this  personally  or  by  deputy.    If  two 
courts  are  sitting  at  the  same  time  iu  two  different  places  he 
is  entitled  to  a  per  diem  fee  of  $5  for  each  court,  if  iu  each 
court  he  is  either  in  attendance  personally  or  represented  by  a 
deputy  (Bowler's  First  Oomp.  Dec.,  187).    When  Mr.  Pepper 
attended  as  the  representative  of  the  marshal  he  did  so  as  the 
niarshal's  deputy,  and  as  such  was  entitled  to  such  proportion 
of  the  $5  per  diem  fee  as  under  his  contract  with  the  marshal 
he  was  entitled  to  receive  for  the  services  rendered  by  him  to 
the  marshal  (section  841,  Bev.  Stat.).    At  the  same  time  he 
acted  in  his  capacity  as  deputy  marshal,  as  the  representative 
of  the  marshal,  for  which  the  marshal  earned  a  fee  of  $5;  he 
claimed  also  to  be  acting  as  bailiff  and  entitled  to  the  com- 
pensation of  $2  per  day  provided  by  law  for  a  bailiff  under 
section  715,  Kevised  Statutes.    A  bailiff  is  merely  a  sheriff's  or 
marshal's  officer  or  deputy.    The  duties  he  performs  are  those 
which  a  marshal  or  a  deputy  marshal  may  and  should  perform 
while  in  attendance  upon  court.    It  is  well  settled  that  one 
person  may  receive  the  compensation  of  two  distinct  and  sep- 
arate places  or  employments  which  are  not  incompatible  and 
both  of  which  places  he  actually  fills  at  the  same  time  ( United 
States  V.  Saundersy  120  TJ.  8.,  126).     Under  the  principle  of 
this  decision  it  has  been  held  that  a  crier  and  a  messenger 
of  the  court  were  two  distinct,  compatible  offices,  and  might 
be  held  by  the  same  person,  who  would  therefore  be  author- 
ized to  receive  the  emoluments  of  both  positions  {Preston  v. 
United  States,  37  Fed.  Bep.,  417).    In  that  case  it  was  shown 
that  the  duties  of  a  criBr  and  a  messenger  were  distinct,  were 
not  performed  at  the  same  time,  and  that  "one  duty  was  in 
no  wise  connected  with  or  in  continuation  of  the  other."    Such 
can  not  be  said  of  the  duties  of  a  deputy  marshal  and  a  bailiff. 
They  are  practically  the  same,  and  the  positions  are  not  dis- 
tinct and  separate  so  as  to  render  one  man  capable  of  holding 
both  at  the  same  time.    A  deputy  marshal  while  not  repre- 
senting the  marshal  in  court  may  no  doubt  be  designated  by 
the  marshal  to  act  as  bailiff  and  receive  the  compensation  pro- 
vided by  section  715  for  that  position,  notwithstanding  the 
fact  that  he  is  also  a  deputy  marshal  and  might  perform  the 
same  duties  in  that  capacity.    The  reason  why  he  is  entitled 
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to  receive  the  compensation  of  a  bailiff  is  because  when  in 
attendance  upon  the  court  in  addition  to  the  marshal  he  does 
not  act  as  a  regular  deputy,  but  as  a  bailiff,  and  the  statute 
specifically  provides  the  comx>ensation. 

In  the  present  case,  attempting  to  act  in  both  capacities  at 
the  same  time  and  the  positions  being  identical^  and  he  in  fact 
acting  as  the  representative  of  the  marshal  in  his  capacity  as 
a  deputy  marshal,  he  is  not  entitled  to  the  compensation  pro- 
vided for  a  bailiff.  The  action  of  the  Auditor  is  therefore 
affirmed. 

R.  B.  BOWLEB, 

Comptroller. 

CLAIM  OF  APOTHECARY  AT  NAVYYARD  FOR 
RATIONS. 

Under  the  provisions  of  section  1579,  Revised  Statutes,  an  apothecary  in 
the  Navy  on  duty  at  a  navy-yard  and  not  attached  to  a  receiving  ship 
nor  to  the  ordinary  of  a  navy-yard  is  not  entitled  to  a  ration. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

March  7, 1896. 

Sir:  I  am  in  receipt  of  your  letter  of  March  4, 1896,  trans- 
mittingtbe  request  of  Francis  Wood,  apothecary,  United  States 
^NTavy,  to  be  allowed  a  ration  while  on  duty  at  the  navy-yard, 
Washington,  D.  C.  You  request  a  decision  upon  the  ground 
that  "the  question  is  one  involving  a  payment  to  be  made 
under  the  direction  of  the  accounting  oflScers."  As  this  would 
be  true  in  case  the  ration  was  commuted,  as  is  the  usual  prac- 
tice, this  office  would  have  jurisdiction,  and  I  have  the  honor 
accordingly  to  advise  you  that  under  section  1579  of  the 
Revised  Statutes  the  said  Wood  is  not  entitled  to  a  ration 
while  performing  his  present  duty. 

Section  1579  provides  that — 

'*  No  person  not  actually  attached  to  and  doing  duty  on  board 
a  seagoing  vessel,  except  the  petty  officers,  seamen,  and  ordi- 
nary seamen  attached  to  receiving  ships  or  to  the  ordinary  of 
a  navy-yard,  and  midshipmsn,  shall  be  allowed  a  ration." 

Prom  Wood's  statement  it  api>ears  that  his  duties  i>ertain  to 
the  navy-yard;  he  is  therefore  not  attached  to  a  receiving 
ship  nor  to  the  ordinary  of  a  navy-yard,  which  is  the  only 
service  where  petty  officers,  seamen,  and  ordinary  seamen  are 
entitled  to  rations  when  not  doing  duty  on  a  seagoing  vessel. 
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In  Butimi  v.  United  States  (20  C.  Ols.  R.,  423)  it  was  decided : 

"The  term  'ordinary  of  a  navy-yard,' as  used  in  Revised 
Statutes,  section  1679,  refers  to  ships  laid  up  in  ordinary  at  a 
navy -yard.  The  meaning  of  the  section  is  that  petty  officers, 
seamen,  etc.,  though  not  upon  a  'seagoing  vessel,'  may  be 
allowed  a  ration  if  'actually  attached  to  aud  doing  duty'  on 
shipboard.  But  it  doe's  not  extend  to  the  apothecary  of  the 
Naval  Academy." 

See  also  Herbert  v.  United  States  (21  C.  Cls.  R.,  53). 

The  Century  Dictionary  defines  the  term  "ordinary,^'  as  used 
in  the  Navy,  as  "the  state  of  a  ship  not  in  actual  service,  but 
laid  up  under  the  charge  of  officers;  as,  a  ship  in  ordinary  (one 
laid  up  under  the  direction  of  the  officers  of  the  navy-yard  or 
dockyard)." 

From  the  above  it  clearly  appears  that  although  the  apothe- 
cary's services  may  be  required  at  "seamen's  quarters,"  he  is 
not  attached  either  to  a  "receiving  ship"  or  to  the  "ordinary 
of  tlie  navy -yard,"  within  the  meaning  of  section  1579,  Revised 
Statutes,  and  is  therefore  not  entitled  to  a  daily  ration. 
Respectfully,  yours, 

Edw.  a.  Rowers, 

Acting  Comptroller. 

The  Sbcrktary  of  the  Navy. 


IN   RE    CLAIM   OF    JACOB    KIEFER    FOR  VETERAN 

BOUNTY. 

The  mere  facts  of  payment  by  a  State  of  officer's  pay  and  allowances  to  a 
man  while  engaged  in  recruiting  or  organizing  troops,  and  the  reim- 
bursement of  the  State  by  the  United  States  under  the  act  of  July  27, 
1^1,  are  not  sufficient  to  show  that  he  had  the  status  of  an  officer,  or. 
to  enable  him  to  count  the  time  he  was  so  paid  in  niakin<j:  up  the  nine 
mouths'  service  required  by  law  to  entitle  hun  to  veteran  bounty  under 
Joint  resolution  of  January  13,  1864,  on  a  Hubsequent  enlistment.  If 
he  was  not  enlisted  or  commissione<l  he  had  no  military  status  while 
so  serving. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

Afarch  11,  1896. 
Jacob  Kiefer  was  enrolled  and  mustered  into  service  Janu- 
ary 5, 1864,  to  serve  three  years  as  a  private  in  Company  T, 
Twentieth  Pennsylvania  Cavalry,  and  was  discharged  May  8, 
1865,  on  surgeon's  certificate  of  disability  for  ventral  hernia. 
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He  was  paid  $300  recruit  bounty  (joint  resolution,  January  13, 
1864)  for  said  service. 

His  claim  for  veteran  bounty  in  said  service,  based  upon 
prior  service  in  the  Twenty-seventh  Pennsylvania  Infantry  and 
Third  Pennsylvania  Heavy  Artillery,  was  disallowed  by  settle- 
ment No.  146258,  dated  May  20, 1891,  upon  the  ground  that  as 
his  prior  service  in  the  Twenty-seventh  Pennsylvania  Infantry 
and  Third  Pennsylvania  Heavy  Artillery,  which  was  stated  as 
from  May  5, 1861,  to  September  3,  1861,  and  from  January  12, 
1863^  to  March  4, 1863,  was  less  than  nine  months,  he  is  not 
entitled  to  veteran  bounty. 

As  a  preliminary  to  the  settlement  of  other  claims,  the 
Auditor  for  the  War  Department  has  transmitted  the  papers 
in  the  case  to  this  office  for  reheariDg,  based  upon  newly  dis- 
covered record  evidence.  The  evidence  which  the  Auditor 
submits  as  new  and  material  is  a  service  in  the  Twelfth  Penn- 
sylvania Cavalry,  and  evidence  of  payments  by  the  State  of 
Pennsylvania  for  service  prior  to  muster,  and  the  question 
is  presented  whether  a  commissioned  officer  should  not  be 
credited  with  service  from  enrollment  in  making  up  the  nine 
months. 

"The  muster-in  roll  of  Company  H,  Twelfth  Pennsylvania 
Cavalry,  dated  March  17, 1862,  reports  him  enrolled  November 
18, 1861,  at  Philadelphia,  to  serve  three  years,  and  mustered 
into  service  as  first  lieutenant  February  24, 1862. 

^<  Opposite  hisname  on  this  roll  the  following  remark  appears : 
^Discharged  while  at  Philadelphia,  Pa.,  April  12, 1862,  by  order 
of  the  Adjutant- General  United  States  Army,  21st  March, 
1862,  for  being  mustered  in  through  false  pretenses — certificate 
of  discharge  given,  signed  by  Colonel  Euff",  United  States 
Army.'"  (Reports  from  Record  and  Pension  Office,  dated 
October  5,  1895,  aud  November  14,1895.) 

He  appears  to  have  been  paid  by  the  State  of  Pennsylvania 
$282.07  pay  and  allowances  from  November  8, 1861,  to  January 
21, 18(52,  as  second  lieutenant.  It  does  not  appear  that  he  was 
otherwise  paid  for  the  said  service. 

To  entitle  the  claimant  to  veteran  bounty  in  the  Twentieth 
Pennsylvania  Cavalry,  he  must  have  previously  been  enlisted 
aud  have  served  not  less  than  nine  months,  and  have  been 
honorably  discharged.  General  Orders  191  and  216,  Adjutant- 
General's  Office,  series  of  1863,  joint  resolution  December  23, 
1863  (13  Stat.,  399),  and  joint  resolution  January  13,  1864  (13 
Stat.,  400).    It  does  not  appear  that  he  was  honorably  dis- 
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charged  from  the  Twelfth  Pennsylvania  Cavalry,  or  that  he 
was  legally  mustered  into  service  in  said  regiment  and  entitled 
to  count  said  service  to  make  up  the  nine  months' prior  service. 
(See  Digest  Second  Oomp.  Dec.,  vol.  3,  sec.  308.) 
On  December  18, 1895,  the  War  Department  reported — 

"That  no  record  has  been  found  of  any  case  in  which  the  War 
Department  has  recognized  and  counted  the  time  for  which  a 
man  was  paid  by  a  State  as  a  commissioned  officer  prior  to  his 
muster  into  service,  or  prior  to  the  date  from  whiclf  he  is  con- 
sidered as  commissioned,  in  making  up  nine  mouths'  service  to 
entitle  him  to  recognition  as  a  veteran  volunteer." 

On  March  9, 1896,  the  War  Department  reported  as  follows: 

"It  appears  from  the  muster-in  roll  of  Company  K,  Third 
Pennsylvania  Heavy  Artillery,  that  Jacob  Kiefer  was  enrolled 
September  4, 1862,  and  mustered  into  service  as  second  lieuten- 
ant January  12, 1863. 

"No  enlistment  paper  of  him  as  of  this  organization  has  been 
found  on  file  in  this  office.  As  he  was  not  mustered  into  service 
as  a  member  of  this  company  in  any  grade  prior  to  January  12, 
1863,  when  mustered  as  second  lieutenant,  he  had  no  military 
status  in  this  organization  prior  to  that  date."  (Statement  of 
services  and  indorsements.) 

It  does  not  appear  that  Jacob  Kiefer  ever  served  as  an  enlisted 
man  prior  to  his  enlistment  in  the  Twentieth  Pennsylvania  Cav- 
alry, and  his  prior  services  as  a  commissioned  officer,  even  if 
his  service  in  the  Twelfth  Pennsylvania  Cavalry  were  counted, 
do  not  amount  to  nine  months.  The  mere  facts  that  he  was 
paid  by  the  State  the  pay  and  allowances  of  an  officer  while 
engaged  in  recruiting  or  organizing  troops,  and  that  the  State 
was  reimbursed  by  the  United  States  under  the  act  of  July  27, 
1861  (12  Stat.,  276),  are  not  sufficient  to  show  that  he  had  the 
status  of  an  officer,  or  to  enable  him  to  count  the  time  he  was 
so  paid  in  making  up  the  nine  months'  service  required  by  law 
to  entitle  him  to  veteran  bounty  on  a  subsequent  enlistment. 
The  evidence  of  such  payment  is  therefore  immaterial. 

It  not  appearing  that  there  was  any  error  in  calculation  in 
settlement  No.  146258,  and  no  newly  discovered  material  evi- 
dence having  been  produced,  a  rehearing  is  denied. 

Edw.  a.  Bowebs, 

Assistant  Comptroller. 

The  AxTDiTOB  FOB  THE  Wab  Depabtment. 
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INVESTIGATION  OF  BONDS  OF  PENSION  AGENTS. 

The  incidental  expenses  incurreil  by  a  special  examiner  of  the  Pension 
Office  in  investigating  the  sufficiency  of  the  sureties  on  a  pension 
agent's  bond,  by  direction  of  the  Interior  Department,  are  a  proper 
charge  against  the  appropriation  for  investigation  of  pension  cases. 

Treasury  Dbpartmekt, 
Office  of  Comptroller  of  the  Treasury, 

March  12,  1896. 
Sir:  I  am  in  receipt,  by  your  reference  of  March  11,  1896, 
of  the  letter  of  the  Commissioner  of  Pensions  of  March  10, 
transmitting  two  vouchers,  one  of  75  cents,  paid  to  Walter  W. 
Gibbs,  for  a  certified  copy  of  a  power  of  attorney  for  use  in 
the  investigation  of  the  official  bond  of  Harrison  II.  Wheeler, 
United  States  pension  agent  at  Detroit,  Mich.,  and  one  of  $20 
paid  to  Charles  T.  Sawyer,  for  abstracts  of  real  estate,  also 
used  in  the  investigation  of  the  said  official  bond.  These 
amounts  have  been  paid  by  John  li.  Grace,  a  special  examiner 
of  the  Pension  Office,  pursuant  to  instructions  issued  to  him  to 
investigate  said  official  bond.  You  request  to  be  adviseil 
"whether  or  not  expenses  incurred  for  examinations  of  the 
qualifications  of  sureties  on  bonds  of  United  States  pension 
agents  are  i)roperly  chargeable  to  the  appropriation  '  Investi- 
gation j)ension  cases,  Pension  Office,  1896,'  act  of  Marcb  2, 

i89r>." 

In  reply  I  have  to  advise  you  that  such  expenses  are  p'roi)erly 
chargeable  to  the  appropriation  suggested,  and  consequently 
need  not  take  up  your  alternative  i)ropositions. 

An  examination  of  the  Revised  Statutes  shows  that  the 
following  sections  might  be  considere<l  as  controlling  in  this 
question : 

*'Se('.  474.  The  Commissioner  of  Pensions  is  authorized  to 
detail,  from  time  to  time,  any  of  the  clerks  in  his  office  to 
investigate  any  suspected  attempts  to  defraud  the  United 
States,  in  or  atfectiiig  the  administration  of  any  law  relative 
to  pensions,  and  to  aid  in  prosecuting  any  person  implicated, 
with  such  additional  compensation  as  is  customary  in  cases  of 
special  service.  Any  person  so  detailed  shall  have  the  power 
to  administ<»r  oaths  in  the  course  of  any  such  investigation. 

*'Sec.  4744.  The  Commissioner  of  Pensions  is  authorized  to 
detail,  from  time  to  time,  clerks  in  his  office  to  investigate 
suspected  attempts  at  fraud  on  the  Government,  through  and 
by  viitue  of  the  provisions  of  the  i)en8ion  laws,  and  to  aid  in 
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IJiosecuting  any  ])ersoii  so  offending,  with  such  additional 
compensation  as  is  customary  in  cases  of  special  service;  and 
any  person  so  detailed  shall  have  the  power  to  administer 
(»ath«  and  take  affidavits  in  the  course  of  any  such  investiga- 
tion." 

The  phraseology  of  these  two  sections  is  so  nearly  identical 
that  at  first  glance  they  seem  to  cover  the  same  ground,  but 
it  appears  that  section  474  is  broader,  for  it  authorizes  the 
investigation  of  attempts  todefraud  "  in  or  aft*e«ting  theadmin- 
istration  of  any  law  relative  to  pensions,"  whereas  4744  only 
authorizes  such  investigations  of  suspected  attempts  to  defraud 
'•  through  and  by  virtue  of  the  provisions  of  the  pension  laws.'^ 
It  would  seem,  therefore,  that  under  the  former  section  the 
I)ossible  frauds  of  officers  administering  the  laws  relative  to 
pensions  could  be  invevstigated,  while  under  the  latter  section 
only  suspected  frauds  in  connection  with  the  obtaining  of  pen- 
sions are  covered.  If  these  were  the  only  statutes  upon  the 
subject  I  should  be  of  the  opinion  that  the  vouchers  submitted 
could  not  be  paid  from  this  appropriation. 

The  phraseology,  however,  of  the  appropriation  of  ^larch  2, 
1895  (28  Stat,  796),  autliorizing  investigations  to  be  made  by 
si)ecial  examiners  of  the  Pension  Office,  is  much  broader  and 
is  as  follows : 

''  For  per  diem,  when  absent  from  hoine  and  traveling  on 
duty  outside  the  District  of  Columbia,  for  special  examiners 
or  other  yerHom  employed  in  the  Bureau  of  Pensions,  detailed 
for  the  purpose  of  making  special  investigations  pertaining  to 
mid  Bureau^  in  lieu  of  expenses  for  subsistence,  not  exceeding 
three  dollars  per  day,  and  for  actual  and  necessary  expenses  for 
transportation  and  ansistance  and  any  other  necesaary  expenses, 
iuclndiug  telegrams,  five  hundred  thousand  dollars." 

It  will  be  observed  that  this  section  authorizes  the  expendi- 
ture of  this  appropriation  in  any  investigations  X)ertaining  to 
the  Pension  Bureau,  and  also  the  assistance  and  necessary 
expenses  arising  from  sudi  investigations. 

The  only  question  then  remaining  is,  Can  investigations  as  to 
the  sufficiency  of  the  bonds  of  United  States  pension  agents 
be  said  to  pertain  to  tlie  Pension  Office? 

It  is  provided  by  section  4779,  Revised  Statutes,  that — 

"  All  pension  agents  shall  give  bond,  with  good  and  sufficient 
sureties,  for  such  amount  and  in  such  form  as  the  Secretary  of 
the  Interior  may  approve." 
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By  section  5  of  the  act  of  March  2, 1895  (28  Stat.,  807),  it  is 
provided: 

"  Hereafter  every  officer  required  by  law  to  take  and  approve 
official  bonds  shall  cause  the  same  to  be  examined  at  least  once 
>every  two  years  for  the  i)urpose  of  ascertaining  the  suflSciency 
of  the  sureties  thereon ;  and  every  officer  having  power  to  fix 
the  amount  of  an  official  bond  shall  examine  it  to  ascertain  the 
sufficiency  of  the  amount  thereof  and  approve  or  fix  said  amount 
at  least  once  in  two  years  and  as  much  oftener  as  he  may  deem 
it  necessary." 

It  being  then  the  duty  of  the  Secretary  of  the  Interior  to 
determine  the  amount  of  the  bond  and  the  sufficiency  of  the 
sureties  thereon  in  the  cases  of  all  x)ension  agents,  it  is  clearly 
proper  that  he  should  use  such  agencies  in  his  Department  as 
he  may  select,  and  I  have  accordingly,  as  above  stated,  advised 
you  that  the  vouchers  submitted  may  be  paid  from  the  appro- 
priation for  expenses  of  special  examiners. 
Respectfully,  yours, 

Edw.  a.  Bowers, 
Assistant  Comptroller. 
The  Secretary  of  the  Interior. 


m  RE  APPEAL  OF  JAMES  SHEAKLEY,  GOVERNOR 
OF  ALASKA. 

The  appropriatiou  for  incidental  and  contingent  expenses  of  the  Terri- 
tory of  Alaska  is  not  available  for  the  payment  of  the  expenses  of 
the  governor  on  a  trip  to  Washington,  sach  expenses  not  being  incur- 
red in  the  performance  of  his  official  duties. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

March  13  j  1896. 

Mr.  James  Sheakley,  governor  of  Alaska,  appeals  from  the 

Auditor's  settlement  of  his  account  for  contingent  expenses  of 

the  Territory  of  Alaska  for  the  quarter  ending  June  30,  1895. 

^n  that  account  the  Auditor  made  the  following  disallowance: 

"The  amount  of  voucher  No.  8  for  traveling  expenses  is  dis- 
allowed, as  not  being  a  proper  charge  against  the  appropria- 
tion, $327.60." 

It  appears  from  the  statement  made  by  Governor  Sheakley 
that  he  came  to  Washington  at  the  request  of  the  citizens  of 
Alaska  to  present  to  Congress  the  draft  of  a  bill  relating  to 
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various  matters  in  the  Territory^  and  also  to  consult  the  Treas- 
ury authorities  ou  certain  matters  connected  with  the  Terri- 
tory.   The  appropriation  is  as  follows: 

'^For  incidental  and  contingent  expenses  of  the  Territory, 
stationery,  lights,  and  fuel,  to  be  expended  under  the  direction 
of  the  governor,  two  thousand  dollars.'' 

However  wise  or  beneficial  to  the  Territory  may  have  been 
the  legislation  which  Governor  Sheakley  was  interested  in 
having  passed,  it  does  not  appear  to  be  the  duty  of  any  of  the 
governors  of  the  Territories  to  present  to  Congress,  or  influ- 
ence it  in  enacting,  legislation  for  the  Territory  other  than 
proper  suggestions  made  in  the  annual  reports  of  such  gov- 
ernors. The  fact  that  Alaska  has  no  Delegate  in  Congress  does 
not  seem  to  affect  the  question. 

The  travel  which  Governor  Sheakley  made  to  Washington 
can  therefore  hardly  have  been  travel  upon  ofi&cial  duties,  and 
the  appropriation  for  incidental  and  contingent  expenses  of 
the  Territory,  while  clearly  authorizing  such  necessary  and 
proper  traveling  expenses  as  he  would  be  compelled  to  incur 
while  traveling  within  the  limits  of  Alaska,  does  not  provide 
for  the  payment  of  such  expenses  on  a  trip  to  Washington, 
which  was  not  made  in  the  performance  of  any  of  his  of&cial 
duties. 

The  action  of  the  Auditor  is  therefore  afl&rmed. 

B.  B.  Bowler, 

Comptroller, 


DEPUTY  MABSHALS  m  THE  INDIAN  TEBBITOBY. 

Deputy  marshals  in  the  Indian  Territory  hold  ofSce  at  the  pleasure  of  the 
marshal,  and  if  appointed  by  him  for  one  year,  and  on  the  last  day 
thereof  the  term  is  extended  for  another  year,  they  are  entitled  to 
compensation  without  again  taking  the  oath  of  office. 

Treasxtby  Department, 
Office  of  Gomptbolleb  of  the  Teeasuey, 

March  14,  1896. 
SiB:  I  am  in  receipt  of  your  letter  of  the  13th  instant  with 
reference  to  the  salaries  of  deputy  marshals  in  the  northern 
district  of  the  Indian  Territory.  Under  the  authority  of  sec- 
tion 2  of  the  act  of  March  1, 1895  (28  Stat.,  694),  the  marshal 
appointed  four  regular  deputies,  to  serve  until  December  31, 
1895,  and  upon  the  latter  date,  by  written  indorsement  thereon, 
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extended  their  apx)ointments  for  one  year.    The  deputies  did 
not  take  a  new  oath  of  office  upon  the  extension  of  their  term, 
and  you  ask  whether  you  may  pay  their  salaries  from  January 
1,  1896. 
In  the  act  above  cited  there  is  the  following  clause: 

^^Each  of  said  marshals  shall  appoint  one  or  more  deputies, 
who  shall  have  the  same  powers,  perform  the  like  duties,  and 
be  removable  in  like  manner  as  other  deputy  United  States 
marshals." 

As  the  deputy  marshals  in  the  Indian  Territory,  like  other 
deputy  marshals,  hold  office  at  the  pleasure  of  the  marshal, 
they  are  entitled  to  payment  of  their  salaries  after  January  1 
without  agaiti  taking  the  oath  of  office  uy>on  the  extension  of 
their  original  appointments  in  the  mannt-r  above  described. 
The  marshal  is  not  required  to  appoint  his  deputies  for  a  fixed 
term.  When  he  did  so,  and  then  extendedthe  term  by  indors- 
ing their  appointments,  they  continued  in  office  under  the  origi- 
nal appointment  and  oath  of  office,  just  as  they  would  had 
he  not  limited  the  term  of  office  in  the  first  instance. 
Respectfully,  yours, 

R.  B.  Bowler, 

Comptroller, 
Mr.  Henry  Rechtin, 

Disbursing  Clerks  Department  of  Justice. 


COMPEXSATIOX   OF   CONSTABLE    IN   THE   INDIAN 
TERRITORY. 

A  constable  in  the  Indian  Territory  appointed  nnder  section  5  of  the  act 
of  March  1^  1895,  and  who  has  taken  the  oath  of  office,  is  entitled  lo 
compensation  only  from  the  date  when  his  bond  is  approved  by  the 
court. 

Treasuey  Department, 
Office  of  Oomptroller  of  the  Treasury, 

March  14, 1896. 
Sir  :  I  have  received  your  letter  of  the  13th  instant  in  which 
you  ask  from  what  date  you  are  authorized  to  pay  the  salary 
of  a  constable  of  a  commissioner's  court  in  the  Indian  Terri 
tory  when  such  constable  was  appointed  April  1, 1895,  took  the 
oath  of  office  April  2,  executed  the  required  bond  April  3,  and 
the  bond  was  approved  by  the  court  April  4. 

By  section  5  of  the  act  of  March  1,  1895  (28  Stat.,  t>90),oou' 
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Stables  were  authorized  for  each  of  the  commissioners'  dis- 
tricts and  were  required  "before  entering  upon  the  discharge 
of  their  duties,"  to  give  a  bond  to  be  approved  by  the  judge 
appointing  them. 

It  is  clear  that  the  constable  whose  bond  was  approved 
April  4  is  entitled  to  salary  only  from  and  including  that  date. 
Respectfully,  yours, 

B.  B.  Bowler, 

Comptroller. 
Mr.  Henry  Eechtin, 

Disbursing  Cleric^  Department  of  Justice, 


FEES  OF  WITNESSES   BEFORE  THE  BOARD  OF 
GENERAL  APPRAISERS. 

A  witness  summoned  to  appear  before  the  Board  of  United  States  Genera^ 
Appraisers  is  entitled  to  the  allowances  for  witnesses  prescribed  in  sec* 
tion  848,  Revised  Statutes,  and  if  an  expert  witness  to  such  further 
allowance  as  the  Secretary  of  the  Treasury  may  direct,  payable  from 
the  appropriation  for  collecting  the  revenue  from  customs. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

March  14^  1896. 

Sir  :  I  am  in  receipt  of  your  letter  of  the  12tli  instant,  inclos- 
ing the  claim  of  James  D.  Parsons,  of  Springfield,  Mass.,  for 
his  time  and  expenses  incurred  in  going  to  New  York  as  a 
witness  before  the  Board  of  United  States  General  Appraiser^*, 
having  been  cited  to  appear  in  pursuance  of  section  16  of  the 
act  of  June  10, 1890  (26  Stat,,  138),  as  a  wituess  in  a  protest 
case  inyolving  the  classification,  for  duty,  of  so-called  cloth- 
lined  or  envelope  paper.  You  ask  whether  the  claim,  amount- 
ing to  $18,  should  be  paid  under  section  848  of  the  Bevised 
Statutes,  or  from  the  appropriation  <' Collecting  the  revenue 
from  customs." 

Section  848  of  the  Eeyised  Statutes  provides  for  fees  of  wit- 
nesses in  the  following  language: 

"For  each  day's  attendance  in  court,  or  before  any  oflicer 
pursuant  to  law,  one  dollar  and  fifty  cents,  and  five  cents  a 
mile  for  going  from  his  place  of  residence  to  the  place  of  trial 
or  hearing,  and  five  cents  a  mile  for  returning."    •    *    * 
11268— vol  2 29 
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It  was  held  by  this  office  that  a  civilian  witness  attending 
upon  a  court-martial  was  entitled  only  to  the  fees  and  mileage 
provided  by  section  848  (1  Com  p.  Dec,  79). 

In  the  present  case,  if  the  witness  attending  before  the 
Board  of  General  Appraisers  was  not  an  expert  witness  he 
is,  in  my  opinion,  entitled  to  the  per  diem  fees  and  mileage 
allowed  by  section  848,  and  the  amount  thereof  is  properly 
payable  from  the  ax)propriation  "Collecting  the  revenue  from 
(*ustoms.''  If  he  is  an  expert  witness  he  may  be  allowed  in 
addition  to  these  fees  such  sum  as  you  may  deem  proper  to 
allow,  payable  also  from  the  same  appropriation. 
•  Respectfully,  yours, 

R.  B.   BOWLEE, 

Compiroller. 

The  8BCSETAEY  OP  THE  TrEASTJBY. 


CONTRACT  OP   THE   UNITED   STATES   WITH   A 
DISSOLVED  PARTNERSHIP. 

A  copartnership  which  is  dissolved  contianes  as  a  partnership  so  far  as  its 
liability  under  contract  with  the  United  States  as  such  partnership 
is  concerned. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

March  16, 1696. 
Sir  :  I  have  the  honor  tx)  acknowledge  the  receipt,  by  yonr 
reference,  of  a  letter  from  Maj.  Wells  Willard,  purchasing 
commissary,  United  States  Army,  stating  that  the  copartner- 
ship of  Sprague,  Warner  &  Co.,  with  whom  the  United  States 
have  a  contract  for  the  furnishing  and  delivery  of  certain 
articles  of  merchandise  between  July  1, 1895,  and  June  30, 
1896,  has  become  a  corporation  under  the  name  of  Sprague, 
Warner  and  Company,  and  asking  "whether,  under  the  cir- 
cumstances, the  contract  should  be  terminated  by  the  Com- 
missary-General of  Subsistence,  or  whether  further  dehveries 
thereunder  can  be  made  and  paid  for  as  heretofore  on  vouchers 
made  out  in  the  firm  name  and  signed  with  the  firm  signature, 
*  by  one  of  the  firm,'  or  whether  they  should  be  made  in  the 
corporate  name  and  payments  made  to  the  corporation  on 
vouchers  duly  receipted  by  the  treasurer  or  other  authorized 
oflBcer  thereof." 
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In  answer,  I  have  to  say  that  the  mere  dissolution  of  the 
partnership  and  its  merger  into  a  corporation  does  not  termi- 
nate its  (the  partnership's)  contract  with  the  United  States. 
Its  dissolution  affects  only  things  future  and  not  those  passed 
or  existing  at  the  time  of  the  dissolution,  and  is  therefore  in 
contemplation  of  law  still  in  existence  for  the  purpose  of 
carrying  out  its  unfulfilled  contract.  There  being  nothing  in 
the  papers  showing  the  inability  or  failure  of  the  copartnership 
to  carry  out  its  contract,  or  any  attempt  to  assign  or  transfer 
the  same  in  contravention  of  section  3737,  Revised  Statutes, 
the  necessity  for  an  opinion  as  to  the  advisability  of  rescinding 
the  contract  does  not  appear.  As  the  matter  now  stands,  the 
corporation  can  not  be  recognized,  but  the  contract  should  be 
carried  out  by  the  copartnership  and  payments  made  to  it 
upon  the  customary  vouchers. 

BespectfuUy,  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller. 

The  Secretary  op  War. 


IN  RE  CLAIM  OP  EXECUTRIX  OF  JAMES  CORNICE, 
LATE  SURGEON  UNITED  STATES  NAVY,  FOR 
MILEAGE. 

The  prohibition  found  in  section  3480,  Revised  Statutes,  against  the  pay- 
ment of  certain  claims,  affects  not  only  the  disloyal  persons  on  whose 
account  the  claims  arise,  but  also  the  heirs  and  all  other  persons  seek- 
ing the  payment  of  such  claims,  since  the  prohibition  i3  directed 
against  the  claims  without  regard  to  the  persons  presenting  the  same. 

Treasury  Department, 
Office  op  Comptrollbr  of  the  Treasury, 

March  16,  1896. 
Lizzie   A.  B.  Comick,  executrix,  through    her    attorney, 
Charles  W.  Claggett,  of  Washington,  D.  C,  appeals  from  the 
action  of  the  Auditor  for  the  Navy  Department  as  evidenced 
by  his  decision  of  October  11, 1894. 

The  claim  under  consideration  is  for  $1,028.90,  for  mileage 
at  the  rate  of  10  cents  a  mile,  under  the  act  of  March  3, 1835 
(4  Stat.,  755),  while  traveling  outside  of  the  United  States 
under  orders  of  the  Navy  Department,  dated  April  20  and  24, 
1860,  September  13, 1858,  and  February  19, 1859. 

In  presenting  this  claim  reliance  is  based  on  the  decision  of 
the  United  States  Supreme  Court  in  the  case  of  Graham  y. 
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United  States  (110  U.  S.,  219).  This  claim  has  been  presented 
for  the  full  amoant  alleged  to  have  become  dae  for  the  mileage 
traveled,  and  no  deduction  has  been  made  for  the  actual  ex- 
penses incurred  on  the  journeys,  which  have  heretofore  been 
paid  by  the  United  States. 
The  claim  was  disallowed  by  the  Auditor  for  the  reasons — 

"  It  appears  from  the  accompanying  letter  from  the  Navy 
Department  that  Surgeon  James  Cornick  entered  the  Con- 
federate service.  He  thereby  forfeited  any  amount  that  may 
have  been  due  him  irom  the  United  States  on  account  of  mile- 
age for  travel  in  obedience  to  orders,  and  consequently  it  can 
not  now  be  paid  to  his  heirs." 

Although  not  so  distinctly  set  forth,  the  action  of  the  Auditor 
in  disallowing  the  claim  was  based  on  the  prohibition  found  in 
joint  resolution  of  March  2, 1867  (14  Stat.,  671),  now  section 
3480,  Eevised  Statutes,  which  reads  as  follows: 

'*  It  shjiU  be  unlawful  for  any  officer  to  pay  any  account, 
elaim,  or  demand  against  the  United  States  which  aecrued  or 
existed  prior  to  the  thirteenth  day  of  April,  eighteen  hundred 
and  sixty  one,  in  favor  of  any  person  who  promoted,  encour- 
aged, or  in  any  manner  sustained  the  late  rebellion,  or  in  favor 
of  any  person  who  during  such  rebellion  was  not  known  to  he 
opposed  thereto  and  distinctly  in  favor  of  its  suppression;  and 
no  pardon  heretofore  granted,  or  hereafter  to  be  granted,  shall 
authorize  the  payment  of  such  account,  claim,  or  demand 
until  this  section  is  modified  or  repealed.  But  this  section  shall 
not  be  construed  to  prohibit  the  payment  of  claims  founded 
upon  contracts  made  by  any  of  the  Departments,  where  such 
claims  were  assigned  or  contracted  to  be  assigned  prior  to  the 
first  day  of  April,  eighteen  hundred  and  sixty-one,  to  the 
creditors  of  such  contractors,  loyal  citizens  of  loyal  States,  in 
payment  of  debts  incurred  prior  to  the  first  day  of  March, 
eighteen  hundred  and  sixty -one." 

The  officer,  James  Cornick,  is  alleged  to  be  dead,  and  the 
claim  has  been  presented  by  the  alleged  executrix  for  the  bene- 
fit of  the  estate,  but  neither  of  these  facts  is  sufficiently  shown. 

The  attorney  for  the  claimant  contends  that  the  prohibitiom 
or  disability  imposed  by  the  statute  above  cited  is  a  personal 
one,  and  therefore  doe^  not  extend  and  apply  to  the  heirs.  He 
says: 

"  No  act  of  Congress  has  ever  authorized  the  forfeiture  of  a 
claim  without  some  judicial  proceedings,  and  in  this  case  the 
claim  has  never  been  declared  forfeited.  The  remedy  has  been 
suspended  in  all  such  cases  as  to  a  particular  class  of  persons, 
composed  of  those  who  were  engaged  in  promoting  the  rebel- 
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lion,  but  the  right  of  property  has  never  been  forfeited.  No 
action  has  ever  been  taken  under  the  act  of  July  17, 1862,  or 
any  other  act,  to  forfeit  the  claim,  and  all  Congress  has  ever 
done  was  to  erect  a  bar  to  the  recovery  of  the  clafm,  by  section 
3480,  as  to  a  certain  class  of  persons;  or,  in  other  words,  it  sus- 
pended the  remedy  as  to  all  persons  engaged  in  promoting  the 
rebellion." 

It  is  no  doubt  true  that  section  3480,  Revised  Statutes,  does 
not  work  a  forfeiture  of  the  claims,  or  the  right  of  property  in 
the  claims  therein  mentioned.  The  statute  merely  takes  away 
the  remedy  as  to  all  accounts,  claims,  or  demands  of  the  class 
described. 

The  contention  of  the  attorney  that  the  disability  or  prohi- 
bition found  in  the  statute  is  a  personal  one  is,  in  my  opinion, 
erroneous.    The  language  of  the  statute  is: 

"It  shall  be  unlawful  for  any  officer  to  pay  any  account, 
daim,  or  demand  against  the  United  States."  •  ♦  *  So  far, 
the  prohibition  is  leveled  at  claims,  etc.,  and  not  at  persons. 
Then  the  law  proceeds  to  particularize — to  prescribe  and  specify 
the  class  of  claims  the  payment  of  which  is  prohibited.  The 
prohibited  claims  are  those  ''which  accrued  or  existed  prior  to 
the  thirteenth  day  of  April,  eighteen  hundred  and  sixty-one, 
in  favor  of  any  person  who  promoted,  encouraged,  or  in  any 
manner  sustained  the  late  rebellion." 

The  error  of  the  attorney  for  the  claimant  lies  in  his  conten- 
tion that  the  prohibition  is  merely  leveled  at  disloyal  persons 
and  not  at  the  claims  specified.  His  contention,  if  correct, 
would  require  an  interpolation  into  the  statute  of  words  not 
found  therein  by  inserting  after  the  word  "pay,"  in  the  first 
line,  the  words  "any  person  who  promoted,  encouraged,  or  in 
any  manner  sustained  the  late  rebellion,  for,"  so  as  to  make 
the  statute  read  as  follows : 

"  It  shall  be  unlawful  for  any  officer  to  pay  any  person  who 
promoted,  encouraged,  or  in  any  manner  sustained  the  late 
rebellion,  for  any  account,  claim,  or  demand  against  the  United 
States."    •    •    • 

It  needs  no  argument  to  show  that  such  an  interpolation  is 
unauthorized.  The  word  "  person,"  found  in  the  fifth  line  of 
section  3480,  is  not  used  to  particularize  the  person  upon  whom 
the  disability  rests,  but  the  account,  claim,  or  demand  the  pay- 
ment of  which  is  prohibited.  So  far  as  the  statute  may  be  con- 
ffldered  as  raising  a  disability,  it  rests  upon  all  persons  seeking 
to  recover  upon  the  class  of  claims  therein  described. 

In  the  case  of  Hart  v.  United  States  (15  G.  Cls.  R.,  414;  16  O. 


Digitized  by  VjOOQ  IC 


454  DECISIONS    OF    THE    COMPTROLLEK. 

Ol8. 11.,  4>9,  and  118  U.  S.,  62),  the  suit  was  brought  by  the 
aduiinistrator  of  the  origiual  claimant,  whose  demand  accrued 
prior  to  April  13, 1861,  in  favor  of  said  Hart,  who  had  been  dis- 
loyal. This  case  was  transmitted  by  the  Secretary  of  War  to 
the  Court  of  Claims  under  section  1063,  Bevised  Statutes,  and 
the  judgment  of  said  court  was  that  it  was  without  jurisdiction 
over  the  case,  for  .the  reason  stated  in  the  syllabus  (16  C.€l8. 
R.,  460) : 

<•  Where  a  claim  is  transmitted,  which  the  officer  trausmittmg 
it  is  by  law  forbidden  to  pay,  the  court  does  not  acquire  juris- 
diction and  can  not  determine  it  upon  its  merits." 

In  reviewing  this  case,  the  Supreme  Court  approved  the 
reasons  and  affirmed  the  judgment  of  the  Court  of  Claims  (118 
U.  S.,  62). 

The  case  now  under  consideration  is  in  all  essential  respects 
similar  to  that  of  Eart  v.  United  States^  and  it  must  be  and  is 
now  held  that  section  3480,  Bevised  Statutes,  forbids  the  pay- 
ment of  the  claim  to  any  person. 

The  action  of  the  Auditor  in  disallowing  the  claim  is  affirmed. 

Edw.  a.  Bowebs, 

Assistant  Comptroller. 


EXPENSE  OF.  BEMOYING  WBECKS. 

Section  4  of  the  act  of  June  14,  1880,  authorizing  the  Secretary  of  War  in 
the  manner  therein  provided  to  remove  wrecks  and  making  a  perma- 
nent appropriation  for  the  expense  thereof,  does  not  anthorise  the 
reimhursement  of  private  parties  who  remove  such  wrecks  on  their 
own  account. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

March  16, 1896. 
Sir:  I  am  in  receipt  of  your  reference  of  March  11,  1896, 
requesting  a  decision  upon  the  question  "whether  reimbwa©- 
ment  may  be  made  by  the  United  States  to  the  Pittsburg  Coal 
Exchanj2:e  for  the  removal  of  the  wreck  herein  referred  to 
from  the  allotment  of  $20()  made  by  the  Secretary  of  War  from 
the  indefinite  appropriation  of  June  14,  1880,  for  removal  of 
wrecks." 

The  wreck  referred  to  is  that  of  a  coal  barge  in  the  channel 
of  the  Monongahela  River  near  the  Smithfield  Street  Bridge  in 
the  Pittsburg  Harbor,  the  matter  having  been  submitted  to 
you  by  Maj.  li.  L.  Hoxie,  the  engineer  in  charge. 
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The  act  of  June  14, 1880  (21  Stat,  197),  relates  to  this  subject, 
and  provides  that  there  shall  be  at  least  thirty  days'  notice  by 
publication  or  personally  to  the  parties  owning  the  sunken 
vessel,  and  '^  the  provisions  of  this  act  shall  apply  to  all  such 
wrecks  whether  removed  under  this  act  or  any  other  act  of 
Congress."  Under  this  I  am  clearly  of  the  opinion  that  the 
persons  advancing  the  funds  for  i}ie  removal  of  this  wreck  can 
not  be  reimbursed  for  the  same.  There  is  no  authority  of  law 
for  the  acceptance  of  such  volunteer  services  and  reimburse- 
ment therefor;  and  in  the  face  of  the  above  statutory  provi- 
sions, I  know  of  no  way  to  authorize  the  reimbursement  of  this 
seemingly  very  proper  expenditure. 
Respectfully,  yours, 

Edw.  a.  Bov^brs,. 

Assistant  Comptroller, 
The  Chief  of  Engineers, 

United  States  Army. 


IN  RE  ACCOUNT  OP  WILLIAM  E.  S.  FALBS,  UNITED 
STATES  MARBH AL  AT  AMOY,  CHINA,  FOR  SALARY 
WHILE  ABSENT  FROM  HIS  POST. 

The  leave  of  absence  of  a  marshal  of  a  consalar  court  is  not  limited  by  the 
law  restrioting  the  leave  of  consular  ofiScers,  and  he  is  entitled  to 
salary  so  long^  as  he  continues  in  office. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

March  18^  1896, 
The  Auditor  for  the  State  and  other  Departments,  in  settling 
the  account  of  W.  E.  S.  Fales,  late  marshal  of  the  consular 
court  at  Amoy,  rendered  the  following  decision: 

^<  Mr.  Fales's  account  is  for  salary  as  consular  marshal  from 
October  19, 1893.  to  January  11, 1894.  The  account  is  indorsed 
by  W.  W.  BocKhill,  Third  Assistant  Secretary  of  State,  as 
follows:  *  Approved  for  the  period  from  1st  to  11th  January, 
1894,  and  disapproved  from  October  19  to  December  31, 1893, 
the  salary  for  the  last-named  period  having  been  paid  out  of 
appropriation  under  the  control  of  this  Department  to  the 
acting  marshal  at  Amoy.'  And  in  a  communication  at  a  sub- 
sequent date,  replying  to  my  request  for  information,  Mr. 
Rockhill  says  the  reason  given  in  the  indorsement  is  regarded 
as  suflBcient  to  warrant  a  disallowance, '  otherwise  the  Govern- 
ment is  paying  two  officers  for  performing  the  same  duty.' 
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^'DuriDg  the  period  iu  qneation  Mr.  Fades  was  at  home  on 
a  leave  of  absence  granted  by  the  Department  of  State,  but 
the  time  disapproved  by  the  Department  of  State  was  in  ex- 
cess of  sixty  days  in  the  year  1893.  Sixty  days  is  the  limit  of 
leave  of  absence  with  pay  allowed  to  consular  officers  by  sec- 
tion 174.2,  Revised  Statutes,  which  provides: 

"  *  No  diplomatic  or  consular  officer  shall  rec^ve  salary  for 
the  time  during  which  he  may  be  absent  from  his  post,  by 
leave  or  otherwise,  beyond  the  term  of  sixty  days  in  one 
year.'    •    •    * 

<<  This  provision,  however,  can  not  apply  to  Mr.  Falea,  a  con- 
sular marshal,  as  marshal  is  not  included  in  the  term  '  consular 
officer 'when  it  occurs  in  the  title  to  which  section  1742  be- 
longs, as  appears  by  section  1674,  Eevised  Statutes.  There  is 
no  law  or  regulation  which  makes  the  approval  of  the  Depart- 
ment of  State  a  prerequisite  to  entitle  a  consular  marshal  to  re- 
ceive his  salary,  but  of  course  the  disapproval  of  that  Depart- 
ment puts  the  Auditor  on  his  guard  and  has  caused  me  to 
carefully  examine  the  question  involved  in  Mr.  Fales's  account 
before  allowing  it.  I  find  no  special  law  or  regulation  which 
can  apply  to  Mr.  Fales's  case,  but  it  is  governed  entirely  by  the 
laws  which  epply  to  officers  of  the  United  States  in  general. 
It  would  seem  to  be  in  accordance  with  public  policy  that  the 
performance  of  duty  by  an  officer  should  be  a  ])rerequisite  to 
his  receiving  compensation  upon  the  theory  that  compensation 
is  for  services  performed,  but  the  courts  do  not  appear  to  have 
taken  this  view  of  it  and,  upon  the  theory  that  the  salary  is 
attached  to  the  office,  have  decided  that  one  holding  office  is 
entitled  to  the  salary  belonging  to  it  without  regard  to  the  per- 
formance of  the  duties  belonging  to  it.  The  rule  is  well  laid 
down  by  Chief  Justice  Drake,  Court  of  Claims,  in  Sleigh  v. 
United  States  (9  C.  Cls.  R.,  375),  as 'follows: 

" '  The  incumbent  of  an  office  is  prima  fade  entitled  to  the 
lawful  compensation  thereof  so  long  as  he  holds  the  office, 
though  he  may  be  disabled  by  disease  or  bodily  injury  from 
performing  its  duties.  If  it  be  an  office  held  at  the  will  of  the 
appointing  power,  and  that  power  does  not  see  fit  to  have 
the  compensation  go  on  while  the  incumbent  is  so  disabled,  the 
only  remedy,  in  the  absence  of  express  law  or  regulation  author- 
izing the  stoppage  of  the  compensation  during  the  disability, 
is  to  remove  the  incumbent  and  so  end  his  right  to  compensa- 
tion. If  the  appointing  power  suffers  him  to  continue  in  office, 
notwithstanding  the  disability,  he  is  entitled  to  the  compensa- 
tion. The  right  may  be  cut  off  by  law  or  regulation  authoriz- 
ing it;  but  not  by  the  act  of  the  appointing  power  without  the 
authority  of  law  or  regulation.' 

"  Such  being  the  law,  Mr.  Fales  is  entitled  to  salary  for  the 
whole  time  while  on  leave  for  which  his  account  is  rendered. 
As  this  decision  involves  a  change  in  the  practice  of  settling 
consular  marshals'  accounts,  this  account  will  be  suspended  to 
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await  the  action  of  the  Comptroller  in  approving  this  decision, 
under  section  8,  act  of  July  31,  1894.'' 

The  foregoing  decision  is  approved, 

R.   B.    BOWLEE, 

Comptroller. 


IN  BE  APPEAL  OF  N.  A.  OOVARRUBIAS,  UNITED 
STATES  MARSHAL  FOR  THE  SOUTHERN  DISTRICT 
OF  CALIFORNIA. 

A  mar8hal  aireHting  a  prisoner  under  the  Chinese  exclusion  act  is  not 
entitled  to  mileage  for  transporting  him  to  the  commissioner  who 
issued  the  warrant  when  there  was  at  the  place  of  arrest  an  officer 
authorized  by  .section  13  of  the  exclusion  act  to  hear  the  cause,  the 
travel  not  being  necessarily  performed  within  the  meaning  of  the  act 
of  February  22, 1875. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

March  19, 1896. 
Mr.  N.  A.  Covarrubias,  United  States  marshal  for  the  south- 
ern district  of  California,  appeals  from  the  settlement  by  the 
Auditor  for  the  State  and  other  Departments  of  his  account 
under  the  appropriation  ^^Fees  and  expenses  of  marshals, 
United  States  courts,"  for  the  quarter  ending  June  30, 1895. 
Among  the  items  disallowed  ^yas  mileage  for  transporting  a 
defendant  and  deputy  127  miles,  from  Los  Angeles  to  San 
Diego,  on  the  ground  that  the  defendant  ought  to  have  been 
taken  before  the  nearest  commissioner,  who  was  at  Los 
Angeles.  In  explanation  the  marshal  states  that  the  case 
was  one  against  a  Chinese  person  under  the  Chinese  exclusion 
act,  and  that  the  i)rovi8ion  in  the  act  of  August  18,  1894  (28 
Stat.,  416),  requiring  a  marshal — 

"  Who  may  arrest  a  person  charged  with  any  crime  or  offense 
to  take  the  defendant  before  the  nearest  circuit  court  commis- 
sioner or  the  nearest  judicial  officer  having  jurisdiction  under 
existing  laws  for  a  hearing,  commitment,  or  taking  bail  for 
trials- 
does  not  apply.  As  the  proceedings  in  Chinese  deportation 
cases  are  not  criminal  and  do  not  constitute  a  trial  and  sen- 
tence for  a  crime  or  offense  (Fong  Yue  Ting  v.  United  States^ 
149  U.  S.,  698-730),  it  may  be  cohceded  that  the  act  of  August 
18, 1894,  does  not  apply. 
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Section  7  of  the  act  regulating  fees  and  costs,  of  Febraaiy 
22, 1875  (18  Stat,  ;^4),  provides  that  no  marshal— 

<<  Shall  become  entitled  to  any  allowance  for  mileage  or 
travel  not  actually  and  necessarily  i)erformed  under  the  provi- 
sion of  existing  law." 

It  follows  that  if  the  marshal  could  have  taken  the  Chinese 
person  before  a  commissioner  at  Los  Angeles  he  is  not  entitled 
to  receive  mileage  for  traveling  from  Los  Angeles  to  San 
Diego. 

Section  13  of  the  act  to  prohibit  the  coming  of  Chinese 
laborers  to  the  United  States,  of  September  13, 1888  (25  Stat, 
479),  provides — 

'*  That  any  Chinese  person,  or  person  of  Chinese  descent, 
found  unlawfully  in  the  United  States,  or  its  Territories,  may 
be  arrested  ui>on  a  warrant  issued  upon  a  complaint,  under 
oath,  filed  by  any  party  on  behalf  of  the  United  States,  by 
any  justice,  judge  or  commissioner  of  any  United  States  court, 
returnable  before  any  justice,  judge  or  commissioner  of  a 
United  States  court,  or  before  any  United  States  court,  and 
when  convicted,  upon  a  hearing,  and  found  and  adjudged  to 
be  one  not  lawfully  entitled  to  be  or  remain  in  the  United 
States,  such  person  shall  be  removed  from  the  United  States 
to  the  country  whence  he  came." 

From  a  reading  of  this  statute  it  is  entirely  clear  that  any 
of  the  officers  therein  named  had  authority  to  hear  the  case, 
notwithstanding  that  the  warrant  may  have  been  issued  by 
some  other  of  the  officers  therein  named.  It  follows,  therefore, 
that  the  hearing  might  have  been  had  before  a  commissioner 
in  Los  Angeles,  and  that  there  was  no  necessity  for  the  travel 
to  San  Diego.  Such  travel  must,  therefore,  be  disallowed,  and 
the  action  of  the  Auditor  is  affirmed. 

K.  B.  BOWLEB, 

Comptroller. 

EEWARD  OF  INFORMERS  IN  CUSTOMS  SERVICE. 

Under  the  act  of  Jane  22,  1874,  an  informer  is  not  entitled  to  compen- 
sation for  furnishing  information  concerning  any  fraud  upon  the 
customs  revenue,  unless  in  addition  to  the  loss  of  revenue  there  was 
a  fraudulent  intent  on  the  part  of  the  importer  and  not  merely  aa 
undervaluation. 

Tbeasuby  Depabtment, 
Office  of  Comptkoller  of  the  Tbeasuky, 

March  19  ^  1896. 
Sir  :  I  am  in  receipt  of  your  commuuication  of  February  8 
in  regard  to  tlie  claim  of  Frank  Thoma  for  compensation  as 
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informer  in  connection  with  certain  merchandise  imported  by 
oue  Henry  Schmidt.  The  facts  in  the  case  appear  to  be  as 
foliows: 

**  Information  given  to  officers  of  this  Department  by  an  in- 
former, resulted  in  the  change  in  classification  of  imported 
goods  from  *  cattle  hair,'  entitled  to  free  entry,  to  'goat  hair,' 
dutiable  as  wool.  The  change  in  classification  resulted  in  the 
payment  to  the  Government  of  about  ^4,000  regular  duties, 
and  ^1,006.04  |)enal  duties  for  undervaluation. 

"  Proceedings  were  brought  to  forfeit  tlie  goods,  but  under 
the  evidence  presented,  forfeiture  was  not  decreed,  the  Govern- 
ment failing  to  prove  fraudulent  intent  on  the  part  of  the  im- 
porter. It  appears  that  the  defendant  consulted  the  appraising 
officers  before  importing  the  goods,  and  was  advised  by  them 
that  said  goods  would  be  admitted  free." 

You  ask  whether  the  Secretary  of  the  Treasury  can  grant 
an  allowance  under  the  act  of  June  22, 1874,  to  Mr.  Thoma  for 
this  information,  or,  as  stated  by  you,  "In  other  words,  does 
the  word  ^  fraud '  in  paragraph  4  of  the  act  mentioned  presup- 
pose moral  fraud,  or  is  it  satisfied  by  an  undervaluation  entail- 
ing a  penalty.^' 

So  much  of  the  act  of  June  22, 1874  (18  Stat.,  186),  as  re- 
lates to  this  question  is  as  follows: 

"And  whenever  any  person  not  an  officer  of  the  United 
States  shall  furnish  to  a  district  attorney,  or  to  any  chief  officer 
of  the  customs,  original  information  concerning  any  fraud  upon 
the  customs-revenue,  perpetrated  or  contemplated,  which  shall 
lead  to  the  recovery  of  any  duties  withheld,  or  of  any  fine, 
penalty,  or  forfeiture  incurred,  whether  by  importers  or  their 
agents,  or  by  any  officer  or  person  employed  in  the  customs- 
service,  such  compensation  may,  on  such  recovery,  be  paid  to 
such  person  so  furnishing  information  as  shall  be  just  and 
reasonable,  not  exceeding  in  any  case  the  sum  of  five  thousand 
dollars;  which  compensation  shall  be  paid,  under  the  direction 
of  the  Secretary  of  the  Treasury,  out  of  any  money  appropri- 
ated for  that  purpose." 

It  has  been  suggested  that  the  words  "fraud  upon  the  cus- 
toms-revenue'' mean  any  act  by  which  a  loss  of  revenue  is 
effected,  and  therefore  that  the  informer  is  entitled  to  compen- 
sation notwithstanding  Mr.  Schmidt  may  not  have  been  in  fact 
guilty  of  actual  fraud,  and  may  only  have  made  an  honest  mis- 
take in  the  classification  of  the  goods  entered  and  the  values 
thereof,  although  such  mistake  resulted  in  the  recovery  of 
additional  legal  duties  and  penal  duties. 

In  my  opinion  this  contention  is  not  sound,  and  the  words, 
"fraud  upon  the  customs-revenue"  imply  not  only  an  actual 
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loss  of  revenue,  but  also  a  wrongftil  intent  of  the  party  gailtjr 
of  the  fraud  leading  to  that  result. 

In  answer  to  your  question,  therefore,  the  word  "fraud"  in 
such  section  is  not  satisfied  by  a  mere  undervaluation  entailing 
a  penalty,  without  moral  fraud.  I  express  no  opinion  upon 
the  facts  in  Mr.  Thoma's  case,  because  the  question  of  actual 
fraud  seems,  under  the  statute,  to  be  one  for  the  determination 
of  the  Secretary  of  the  Treasury,  and  if  such  fraud  is  found 
by  him,  that  fact  is  not  reviewable  by  the  accounting  officers. 
Respectfully,  yours, 

R.  B.  Bowler, 


The  Secretary  of  the  Treasury. 


Comptroller. 


m  RE  CONSTRUCTION  OF  SECTIONS  2362  AND  2363 
OF  THE  REVISED  STATUTES. 

A  claim  for  refundmeDt  of  the  purchase  money  paid  for  land  erroneouslj 
sold  first  arises  when  the  entry  is  canceled  by  the  Commissioner  of 
the  General  Land  Office. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

March  J23j  1896. 

The  Auditor  for  the  Interior  Department,  in  the  claim  of 
Henry  Swearinger  Anderson  for  repayment  of  purchase  money 
under  sections  2362  and  2363,  Eevised  Statutes,  construed  the 
act  of  January  12, 1825  (4  Stat.,  80),  as  amended  by  the  act  of 
February  28,  1859  (11  Stat.,  387),  incorporated  into  said  sec- 
tions, as  creating  claims  for  refundment  as  of  the  date  when 
the  original  payment  is  made,  and  not  as  of  the  date  when 
the  entry  is  canceled  by  the  General  Land  Office;  that  the 
account,  claim,  or  demand  to  refund  the  money  arises  as  soon 
as  payment  is  made;  that  a  claimant's  right  could  not  remain 
in  abeyance  until  it  suited  the  General  Laud  Office  to  cancel 
his  entry ;  and  therefore  that  Mr.  Anderson,  who  is  of  the 
class  of  persons  designated  in  section  3480,  Revised  Statutes, 
is  prohibited  from  being  paid  the  amount  of  the  purchase 
money  paid  by  him  which  has  been  authorized  to  be  refunded. 

Mr.  Anderson's  case  was  a  somewhat  peculiar  one,  he  hay- 
ing entered  the  same  land  twice.    Upon  the  first  entry  being 
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eonfirmed,  the  second  entry  was  canceled  June  14,  1895, 
although  it  appears  that  the  facts  had  been  known  to  the  Gen- 
eral Land  Office  on  May  10,  1859,  when  Mr.  Anderson  was 
informed  that  the  amount  of  money  would  be  refunded  when 
bis  application  for  repayment  should  receive  attention  in  its 
regular  order. 

It  has  been  the  established  practice  of  the  General  Land 
Office  never  to  make  a  repayment  of  parchase  money  for  an 
entry  which  could  not  be  confirmed  until  said  entry  was  actu- 
ally canceled,  for  until  that  time  no  official  decision  could  be 
reached  that  the  entry  could  not  be  confirmed.  This  seems 
now  to  be  specifically  required  by  the  act  of  June  16, 1880  (21 
Stat.,  287),  which  provides  for  such  repayment  *^  whenever 
such  entry  shall  have  been  canceled  by  the  Commissioner  of 
the  General  Land  Office."  This  law  simply  confirmed  the 
previously  established  practice  as  that  required  by  sections 
2362  and  2363,  Eevised  Statutes,  aiid  the  laws  from  which  said 
sections  were  taken. 

For  these  reasons,  I  am  clearly  of  the  opinion  that  a  claim 
for  the  refundment  of  purchase  money  for  lands  erroneously 
sold,  and  which  can  not  be  confirmed,  first  accrues  or  exists 
when  the  entry  has  been  officially  canceled  by  the  Commis- 
sioner of  the  General  Land  Office.  As  this  was  not  done  until 
June  14,  1895,  in  Mr,  Anderson's  case,  it  follows  that  his  claim 
does  not  come  within  the  prohibition  of  section  3480,  Eevised 
Statutes,  which  relates  only  to  claims  which  accrued  or  ex- 
isted prior  to  April  13, 1861. 

The  construction  placed  by  the  Auditor  on  said  sections  is 
therefore  disapproved,  and  will  be  superseded  by  the  con- 
struction above  given. 

E.  B.  Bowler, 

Comptroller. 


IN  EB  APPEAL  OF  HENEY  W.  SWIFT,  TJXITED 
STATES  MAESHAL  FOE  THE  DISTEICT  OF  MAS- 
SACHUSETTS. 

A  marshal  is  not  entitled  to  receive  two  per  diems  npon  the  same  day  for 
his  attendance  npon  the  circuit  and  district  courts,  unless  the  courts 
are  held  nnder  such  circumstances  as  require  the  services  of  two  dif- 
ferent officers  at  the  same  time  within  the  principle  of  the  decision  in 
United  States  v.  King  (147  U.  S.,  676). 


Digitized  by  VjOOQ  IC 


462  DECISIONS   OF   THE   COMPTROLLER. 

A  marshal  is  entitled  to  a  per  diem  for  each  day  he  actually  attends,  in 
person  or  by  deputy,  upon  the  circuit  court  of  appeals,  regardless  of 
the  per  diems  earned  upon  the  same  days  for  attendance  upon  the  cir- 
cuit and  district  courts. 

Treasury  Department, 
Offk^e  op  Comptroller  of  the  Treasury, 

March  23,  1S96. 

Mr.  Henry  W.  Swift,  United  States  marshal  for  the  district 
of  Massachusetts,  appteals  from  the  settlements  by  the  Auditor 
for  the  State  and  other  Departments  of  his  accounts  under 
the  appropriation  "Fees  and  expenses,  United  States  mar- 
shals," for  the  half  year  ending  June  30, 1895.  Among  the 
items  disallowed  by  the  Auditor  were  numerous  i)er  diems  for 
attendance  upon  either  the  circuit  or  district  court  or  the  cir- 
cuit court  of  appeals  when  one  per  diem  had  already  been 
allowed  for  such  attendance  in  either  one  of  the  other  courts 
upon  the  same  day. 

In  regard  to  these  disallowances  the  marshal  makes  the  fol- 
lowing statement : 

'^I  have  attended  as  marshal  during  the  quarter  covered  by 
my  said  account  ou  every  day  for  which  attendance  is  charged, 
both  in  the  circuit  and  district  courts  and  the  circuit  court  of 
appeals.  These  courts  are  held  by  different  judges  in  different 
court  rooms  upon  di  fferent  hours  of  the  same  days.  It  has  been 
my  practice  to  go  in  with  the  judges  in  all  of  these  courts,  some- 
times with  the  circuit  and  district  courts  at  10  o-clock  in  the 
morning,  and  in  the  circuit  court  of  appeals  at  12  o'clock.  Some- 
times, when  the  circuit  court  of  appeals  sits  at  10  o'clock  in  the 
morning,  the  circuit  and  district  courts  are  oi>ened  at  a  quarter 
of  10,  and  sometimes  they  are  opened  at  12  o'clock,  and  some- 
times they  are  opened  separately  at  different  hours.  I  have 
been  informed  that  a  distinction  is  made  by  some  of  the  officers 
whose  duty  it  is  to  examine  marshals'  accounts  between  an 
attendance  by  the  marshal  in  person,  both  in  the  court  of 
appeals  and  the  circuit  and  district  courts  on  the  same  day, 
and  his  attendance  in  the  one  case  in  x>erson  and  the  other  case 
by  a  deputy,  I  respectfully  submit  that  there  is  no  reason  for 
this  distinction.  •  *  •  I  respectfully  submit  that  what  a 
marshal  can  do  by  a  deputy  he  can  do  in  i)erson,  and  that,  if 
he  can  attend  in  x>erson  upon  the  same  day  the  circuit  court  of 
appeals  and  also  the  circuit  and  district  courts,  I  submit  that 
he  is  entitled  to  an  additional  per  diem.  The  decision  of  the 
Comptroller  of  February  17,  1894,  reported  in  Decisions  of 
Comptroller,  1893-94,  page  187,  establishes  the  principle  that 
a  marshal  is  entitled  to  receive  a  per  diem  for  the  services  of 
his  deputy  in  one  district  court  while  he  himself  is  in  attendance 
on  the  same  day  upon  another  branch  of  the  same  district  comt. 
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sitting  iu  the  same  place,  but  not  in  the  same  room,  and  held 
by  another  judge.  A  fortiori  this  must  be  true  in  the  case  of 
attendance  upon  the  district  and  circuit  courts  and  also  ui)on 
the  court  of  appeals,  the  last-named  court  being  a  distinct  and 
sejiarate  court.  I  respectfully  submit  that  the  decision  of  the 
Comptroller  would  have  been  the  same  had  the  marshal  himself 
attended  in  both  courts  in  person.  This  can  easily  be  done 
where  the  courts  sit  at  different  hours  on  the  same  day,  and 
even  where  they  are  sitting  at  the  same  time  the  marshal  can 
first  open  one  court  and,  when  the  business  is  fairly  under  way, 
move  into  another  room  and  open  another  court  with  another 
judge,  thus  attending  personally  in  both  courts.  It  is  not  nec- 
essary that  in  order  to  earn  his  fee  he  should  stay  in  either  of 
these  courts  personally  the  whole  time  that  the  court  is  sitting. 
I  f  he  finds  that  his  presence  is  not  required  he  can  leave  an 
officer  in  his  place." 

He  also  relies  upon  United  States  v.  Erwin  (147  U.  8.,  685) 
and  United  States  v.  King  (147  U.  S.,  676). 
Paragraph  22  of  section  829,  Revised  Statutes,  provides : 

^'For  attending  the  circuit  and  district  courts  when  both 
are  in  session,  or  either  of  them  when  only  one  is  in  session, 
and  for  bringing  in  and  committing  prisoners  and  witnesses 
during^  the  term,  five  dollars  a  day." 

Section  831,  Kevised  Statutes,  provides : 

"No  per  diem  or  other  allowance  shall  be  made  to  any 
•  •  •  marshal  or  deputy  marshal  for  attendance  at  rule- 
days  of  a  circuit  or  district  court,  and  when  the  circuit  and 
district  courts  sit  at  the  same  time  no  greater  per  diem  or 
other  allowance  shall  be  made  to  any  such  ofiScer  than  for  an 
attendance  on  one  court." 

The  $5  per  diem  fee  provided  for  a  marshal  for  his  attend- 
ance upon  the  circuit  or  district  court  may  be  earned  either 
by  himself  personally  or  by  one  of  his  deputies  as  his  repre- 
sentative. The  length  of  time  which  he  is  obliged  to  attend 
on  any  particular  day  is  immaterial,  as  he  is  entitled  to  the 
$5  fee  whether  the  court  sits  for  five  minutes  only  or  for  ten 
or  more  hours  on  any  one  day.  If  the  statute  had  provided 
a  fee  for  attendance  upon  the  circuit  court  and  a  distinct  fee 
for  attendance  ui>on  the  district  court,  or  if  the  statute  had 
provided  the  same  fee  for  attendance  upon  either  the  circuit 
or  the  district  court,  and  had  not  contained  the  words  '^when 
both  are  in  session,  or  either  of  them  when  only  one  is  in  ses- 
sion," or  the  provision  in  section  831  above  quoted  relating 
to  the  receipt  of  only  one  per  diem  for  an  attendance  upon 
both  courts,  the  marshal  would  probably  have  been  entitled 
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to  a  separate  fee  for  attendance  upon  each  court  the  same  day 
under  the  principle  of  the  decision  in  United  States  v.  Ertcin 
(147  U.  S.,  685). 

The  paragraph  of  section  829  above  quoted  clearly  provides 
one  per  diem  fee  only  for  attendance  upon  the  circuit  and  dis- 
trict court  when  both  are  in  session,  and  therefore  the  mar- 
shal is  prohibited  from  recei\ang  more  than  one  such  fee  for 
his  attendance  upon  both  such  courts  upon  the  same  day 
either  in  person  or  by  deputy,  unless  the  circumstances  are 
such  as  to  bring  his  case  within  the  principle  of  the  decision 
in  United  States  v.  King  (147  U.  S..  676).  In  that  case  it  was 
held  that  notwithstanding  the  provisions  of  section  831,  Ke- 
vised  Statutes,  a  clerk  attending  in  person  in  one  court  and 
by  deputy  in  another  division  of  the  same  court,  held  at 
another  place  but  at  the  same  time,  was  entitled  to  receive 
two  per  diem  fees  because^ 

"  In  such  a  case  a  separate  staff  of  oflBcers  is  necessary  for 
each  place  and  equitably  each  is  entitled  to  fees  for  attend- 
ance." 

The  principle  of  that  case  has  been  extended  by  the  Comp- 
troller to  a  marshal  (Bowler's  First  Comp,  Dec,  187),  and 
would  apply  as  well  to  an  attendance  upon  a  circuit  and  a 
district  court  sitting  in  two  different  places  at  the  same  time 
as  to  an  attendance  upon  two  different  divisions  of  the  same 
court.  It  is  entirely  immaterial  whether  the  marshal  attends 
in  person  on  all  the  sessions  of  the  courts  or  whether  be 
attends  personally  in  one  court  and  by  deputy  in  another  court, 
or  by  different  deputies  in  the  different  courts;  or  whether  one 
judge  sits  as  both  circuit  and  district  judge  at  the  same  time 
or  the  same  judge  holds  the  circuit  court  at  one  hour  and  the 
district  court  at  another  hour  in  the  same  room,  or  in  different 
rooms,  or  whether  two  different  judges  hold  the  different 
courts  in  tbe  same  or  different  rooms  at  diff'erent  hours.  He 
is  by  statute  only  entitled  to  one  per  diem  fee  for  attendance 
in  both  courts,  either  in  person  or  by  deputy,  unless,  under  the 
principle  in  the  King  case,  two  officers  are  required  to  be  in 
attendance  at  the  same  time,  and  this  can  only  be  when  two 
judges  are  sitting  at  the  same  time  in  different  places. 

In  regard  to  attendance  upon  the  circuit  court  of  appeals 
upon  the  same  day  when  a  per  diem  fee  is  allowed  for  attend- 
ance upon  either  the  circuit  or  district  court,  or  both,  a  different 
rule  prevails.    Section  2  of  the  act  of  March  3, 1891,  creating 
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the  circuit  courts  of  appeals  (20  Stat.,  &26)  provded  for  the 
appointment  of  a  marshal  by  the  coart  who  shoald  have 

"The  same  daties  and  powers  under  the  regulations  of  the 
court  as  are  now  provided  for  the  marshal  of  the  Supreme 
Court  of  the  United  States,  so  far  as  the  same  may  be  appli- 
cable." 

Said  section  further  provides : 

"The  costs  and  fees  in  the  Supreme  Court  now  provided  for 
by  law  shall  be  costs  and  fees  in  the  circuit  court  of  appeals; 
and  the  same  shall  be  expended,  accounted  for,  and  paid  for, 
and  paid  over  to  the  Treasury  Department  of  the  United  States 
in  the  same  manner  as  is  provided  in  respect  of  the  costs  and 
fees  in  the  Supreme  Court." 

Section  9  of  said  act  provides : 

"That  the  marshals,  criers,  clerks,  bailiffs,  and  messengers 
shall  be  allowed  the  same  compensation  for  their  respective 
services  as  are  allowed  for  similar  services  in  the  existing  cir- 
cuit courts." 

The  appropriation  act  of  July  16,  1892  (27  Stat.,  222),  con- 
tains the  following  provision : 

"  That  so  much  of  section  two  of  the  act  approved  March 
third,  eighteen  hundred  and  ninety-one,  to  establish  circuit 
courts  of  appeals,  as  authorizes  the  appointment  of  a  marshal 
to  each  of  said  courts  at  a  salary  of  two  thousand  five  hundred 
dollars  be,  and  the  same  is  hereby,  repealed,  and  the  duties  and 
powers  imposed  upon  said  marshals  under  the  said  act  shall  be 
I)er  formed  by  the  United  States  marshals  in  and  for  the  dis- 
tricts where  terms  of  said  courts  may  be  held,  and  to  this  end 
said  marshals  shall  be  the  marshals  of  said  circuit  courts  of 
appeals." 

Section  832,  Revised  Statutes,  provides : 

"  The  marshal  of  the  Supreme  Court  of  the  United  States 
shall  be  entitled  to  receive  for  the  service  of  any  warrant, 
attachment,  summons,  capias,  or  other  writ,  except  execution, 
venire,  or  a  summons  or  subpoena  for  a  witness,  one  dollar  for 
each  person  on  whom  such  service  may  be  made.  His  fees  for 
all  other  services  shall  be  the  same  as  are  herein  allowed  to 
other  marshals;  but  he  shall  pay  into  the  Treasury  of  the 
United  States  all  fees  received  by  him,  and  render  a  true  account 
thereof  at  the  close  of  each  term  to  the  Attorney-General." 

Under  section  832,  Eevised  Statutes,  the  marshal  of  the 
Supreme  Court  would  be  entitled  to  a  per  diem  fee  of  $5  for 
his  attendance  upon  the  court.  He  does  not  collect  the  same 
because  he  would  be  obliged  to  cover  it  immediately  into  the 
Treasury.  The  marshal  of  a  circuit  court  of  appeals  is  also 
11268— VOL  2 30 
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entitled  to  this  $5  fee,  because  by  section  2  of  the  act  creating 
the  circuit  courts  of  appeals  he  is  entitled  to  the  same  fees 
as  the  marshal  of  the  Supreme  Court.  He  is  not,  however, 
required  to  pay  over  this  per  diem  fee  to  the  Treasury,  not- 
withstanding the  plain  language  of  section  2  of  said  act  which 
apparently  requires  such  actiou,  because  by  wsection  9  the  mar- 
shal is  entitled  to  the  same  compensation  as  a  marshal  of  a 
circuit  court,  and  is  therefore  authorized  to  retain  the  said  fee, 
subject  to  be  accounted  for  in  his  emolument  returns,  in  order 
to  make  up  the  maximum  amount  which  a  marshal  of  a  circuit 
court  is  entitled  to  retain  of  the  fees  and  emoluments  of  his 
office  for  his  own  personal  compensation,  as  provided  by  section 
841,  Kevised  Statutes  (see  Morton  v.  United  States,  59  Fed. 
Rep.,  3495  65  Fed.  Eep.,  204;  as  explained  in  In  re  Appeal  of 
Meloney,  ante^  p.  276,  where  the  distinction  between  "fees'' 
and  '^  compensation "  has  been  shown).  This  fee,  payable  to  the 
marshal  of  a  circuit  court  of  appeals  before  that  office  was 
abolished,  and  now  payable  to  the  marshal  of  the  circuit  court 
while  acting  as  marshal  of  the  circuit  court  of  api>6als  under 
the  provisions  of  the  act  of  July  16, 1892,  although  in  fact  the 
same  amount  as  allow^ed  to  a  marshal  for  his  attendance  upon 
a  circuit  or  district  court,  is  not  in  fact  the  same  fee  and  there- 
fore he  is  entitled  to  receive  this  per  diem  fee  for  attendance 
upon  the  circuit  court  of  appeals  upon  the  same  day  that  he 
has  received  a  like  per  diem  fee  for  his  attendance  either  upon 
the  circuit  or  district  court  or  both.  This  arises  not  only 
from  the  fact  that  the  fees  are  separate,  as  explained  in  the 
first  part  of  this  opinion,  but  also  from  the  fact  that  the  pro- 
hibition against  the  receipt  of  duplicate  per  diems  tor  attend- 
ance upon  the  circuit  and  district  courts  in  section  831,  Revised 
Statutes,  has  not  been  extended  to  the  attendance  upon  the 
circuit  court  of  appeals,  and  it  is  not  within  the  power  of  the 
accounting  oflBcers  or  the  courts  to  extend  by  implication  that 
which  has  not  been  specifically  provided,  nor  is  it  necessary  in 
order  to  carry  out  a  manifest  intention  of  Congress.  Upon  the 
present  revision  Mr.  Swift  will  therefore  be  allowed  per  diem 
fees  for  attendance  upon  the  circuit  court  of  appeals  for  all 
days  which  he  actually  attended  in  person  or  was  represented 
by  deputy,  whether  he  has  also  received  fees  for  attendance 
ni)ou  the  circuit  or  district  court  or  both  upon  the  same  day 

or  Dot. 

R.  B.  BOWLEB, 

Comptroller. 
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IX  EE  APPEAL  OF  W.  B.  FLEMING. 

A  chief  of  division  in  the  office  of  the  Snperviaing  Architect  of  the  Treas- 
ury at  a  salary  of  uiore  than  $2,500  per  annnm  may  be  paid  compensa- 
tion as  a  member  of  a  commission  np]u)intednnder  the  act  of  February 
20,  1895,  to  select  a  site  for  a  public  building,  service  upon  such  com- 
mission not  involving  the  holding  of  an  office  within  tbe  meaning  of 
section  2  of  the  act  of  July  31.  ISai. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

^farch  J27,  1896. 

Mr.  W.  B.  Fleming  a])peal8  from  the  settlement  by  the  Audi- 
tor for  the  Treasury  Department  of  his  accoant  for  services  in 
selecting  a  site  for  tbe  new  public  building  at  Pottsville,  Pa. 
The  Auditor  disallowed  Mr.  Fleming's  claim,  which  is  for  $200, 
because  of  the  provisions  of  section  1765,  Revised  Statutes. 
At  the  time  Mr.  Fleming  was  appointed  by  the  Secretary  of 
the  Treasury  one  of  the  commissioners  to  select  the  site  for 
the  public  building  at  Pottsville,  Pa.,  under  the  act  of  February 
20,  1895  (28  Stat.,  075),  he  was  the  Chief  of  the  Law  and 
Kecords  Division  in  the  office  of  the  Supervising  Architect  of 
the  Treasury,  which  position  he  has  continued  to  hold. 

The  office  of  the  Supervising  Architect  of  the  Treasury  is 
provided  for  by  section  235,  Revised  Statutes.  In  the  annual 
legislative,  executive,  and  judicial  appropriation  acts  for  a 
number  of  years  there  has  been  made  the  following  provision : 

"Office  of  tlie  Supervising  Architect,  in  the  construction 
branch  of  the  Treasury :  For  Supervising  Architect,  four  thous- 
and live  hundred  dollars,  •  *  •  and  the  services  of  skilled 
draftsmen,  civil  engineers,  computers,  accountants,  assistants 
to  the  photographer,  copyists,  and  such  other  services  as  the 
Secretary  of  the  Treasury  may  deem  necessary  and  specially 
order,  may  be  employed  in  the  office  of  the  Supervising  Archi- 
tect exclusively,  to  carry  into  eflfect  the  various  appropriations 
for  public  buildings,  to  be  paid  for  from  and  equitably  charged 
against  such  appropriations." 

Under  that  clause  and  section  161,  Revised  Statutes,  which 
authorizes  the  heaci  of  each  Department  "to  prescribe  regula- 
tions not  inconsistent  with  law  for  the  government  of  his 
Department,  the  conduct  of  its  officers  and  clerks,"  the  Secre- 
tary of  the  Treasury  reorganized  the  office  of  the  Supervising 
Architect  of  the  Treasury  by  an  order  dated  December  1, 1894, 
to  take  effect  January  1, 1895,  in  which  the  following  provisions 
were  made: 

"The  office  of  the  Supervising  Architect  of  the  Treasury 
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Department  is  reorganized  in  the  following  manner,  and  its 
business  will  be  conducted  in  accordance  with  this  order,  sub- 
ject to  such  changes  and  additional  regulations  as  the  Secretary 
of  the  Treasury  may  hereafter  make/' 

Then  follows  the  detail  organization  of  the  oflSce  of  the  Super- 
vising Architect  proper.    The  order  continues : 

^^  All  business  of  an  executive  or  administrative  nature  not 
within  the  jurisdiction  and  control  of  the  Supervising  Architect 
will  be  conducted  by  a  chief  executive  ofl&cer,  who  will  act  as 
Supervising  Architect  in  the  absence  of  that  official,  and  whose 
duties,  in  general  terms,  shall  be  as  follows : 

•  •••*•• 

^^  Under  his  immediate  supervision  and  control  there  shall  be 
two  divisions,  as  follows: 

"  1.  The  Law  and  Becords  Division,  the  chief  of  which  will 
be  the  law  officer  of  the  entire  office,  and  his  opinion  upon 
matters  of  law  originating  therein  shall  be  binding,  subject  to 
the  right  of  reference,  through  the  Assistant  Secretary  of  the 
Treasury  in  charge,  to  the  Secretary  of  the  Treasury,  or  the 
law  officers  of  the  Department.  This  division  will  commence 
and  carry  forward  the  work  of  putting  into  permanent  record 
form  all  deeds  and  other  papers  relating  to  titles  for  sites  for 
public  buildings,  marine  hospitals,  quarantine  stations,  and  all 
other  real  estate  belonging  to,  or  hereafter  acquired  by,  the 
United  States  and  under  the  control  of  the  Secretary  of  the 
Treasury." 

Under  that  reorganization  Mr.  Fleming  received  the  follow- 
ing appointment: 

**  Sir  :  You  are  hereby  transferred  and  appointed  Chief  of  the 
Law  and  Records  Division,  in  the  office  of  the  Supervising 
Architect  of  the  Treasury,  with  compensation  at  the  rate  <tf 
twenty-seven  hundred  and  fifty  dollars  per  annum,  the  appoint- 
ment to  take  effect  from  date  of  oath. 
"Eesi^ectfully,  yours, 

*' J.  G.  Carlisle, 

"  Secretary. 
"Oath:  December  31,  1894. 
"(Compensation  to  begin  from  January  1,  1895,  inclusive.)'^ 

The  act  "to  erect  a  public  building  at  Pottsville,  Pennsyl- 
vania" (28  Stat.,  675),  provides: 

"The  proi)osals  made  in  response  to  said  public  advertise- 
ment at  the  time  named  in  the  advertisement,  or  within  ten 
days  subsequent  thereto,  shall  be  received,  opened,  and  consid- 
ered by  a  commission  of  three  persons,  who  shall  be  apiK>inted 
by  tlie  Secretary  of  the  Treasury,  and  it  shall  be  the  duty  of 
said  commissioners  to  forward  to  the  Secretary  of  the  Treasury, 
within  forty  days  from  the  date  named  in  the  advertisement  for 
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opening  the  proposals,  a  written  report,  with  the  original  pro- 
posals, maps,  and  so  forth,  and  the  oaths  prescribed  by  act  of 
Congress  approved  June  twenty  third,  eighteen  hundred  and 
seventy  four,  and  to  definitely  state  in  said  report  the  site 
selected  by  them,  and  their  selection  of  the  site  shall  be  final, 
and  each  commissioner  shall  be  allowed  a  compensation  for  his 
services  of  an  amount  within  the  discretion  of  the  Secretary  of 
the  Treasury,  said  compensation  not  to  exceed  two  hundred 
dollars  and  actual  traveling  expenses  to  each  commissioner." 

It  seems  entirely  clear  that  Mr.  Fleming  is  not  precluded 
from  receiving  the  compensation  provided  by  said  act  for  a 
oommissioner  because  of  the  provisions  of  section  1765,  Revised 
Statutes,  for  as  such  commissioner  he  holds  a  separate  and  dis- 
tinct office,  position,  or  employment  from  that  which  he  holds 
as  Chief  of  the  Law  and  Records  Division  in  the  office  of  the 
Supervising  Architect  of  the  Treasury,  each  of  which  places 
has  its  own  duties  and  compensation  ( United  States  v.  Saiindersy 
120  U.  S.,  126). 

A  more  serious  question,  however,  is  presented  by  section  2 
of  the  act  of  July  31, 1894  (28  Stat.,  205),  which  provides: 

"  No  person  who  holds  an  office  the  salary  or  annual  com- 
pensation attached  to  which  amounts  to  the  sum  of  two 
thousand  five  hundred  dollars  shall  be  appointed  to  or  hold 
any  other  office  to  which  compensation  is  attached  unless  spe- 
cisdly  heretofore  or  hereafter  specially  authorized  thereto  by 
law."    •    •    • 

Mr.  Fleming  claims  that  neither  as  chief  of  division  in  the 
Architect's  office  nor  as  a  commissioner  to  select  the  site  of 
the  Government  building  at  Pottsville  did  he  hold  an  office 
within  the  meaning  of  that  act.  What  is  necessary  to  consti- 
tute an  officer  is  not  easily  determined.  It  has  been  under 
discussion  in  many  cases  in  the  Supreme  Court  ( United  States 
V.  Hartxcell^  6  Wall.,  385;  United  States  v.  Germaine^  99  U;  S., 
608  J  Hall  V.  Wisconsin^  103  U.  S.,  6;  United  States  v.  Brindle, 
110  XJ.  S.,  688;  United  States  v.  3fouat,  124  U.  S.,  303;  United 
States  V.  Hendee^  124  U.  S.,  309;  and  other  cases).  If  Mr. 
Fleming's  position  as  chief  of  division  had  been  specifically 
provided  for  by  statute,  it  is  clear  that  he  would  have  been  an 
officer  of  the  United  States  even  within  the  constitutional 
sense  of  that  word,  but  in  order  to  be  an  officer  within  the 
meaning  of  certain  statutes  it  is  not  necessary  that  he  should 
be  a  constitutional  officer,  for  the  word  "  officer  "  may  have  a 
different  meaning  in  difterent  statutes.  This  is  well  brought 
oat  by  the  two  cases  of  United  States  v.  Mouat  and  United 
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States  V.  Hendee  (supra)^  in  the  first  of  which  it  was  held  that  a 
Kavy  paymaster's  clerk  was  not  an  officer  of  the  Navy  within 
the  meaning  of  the  act  of  Jane  30, 1876  (19  Stat.,  65),  so  as  to 
be  entitled  to  the  benefits  of  the  mileage  allowed  by  that  act, 
while  in  the  latter  of  which  it  was  held  that  he  was  an  officer 
of  the  Navy  within  the  meaning  of  the  provision  in  the  act 
of  March  3, 1883  (22  Stat.,  473),  relating  to  longevity  pay  of 
officers  and  enlisted  men  in  the  Army  and  Navy.  The  posi- 
tion which  Mr.  Fleming  holds  in  the  Architect's  office  is  pre- 
scribed by  a  regulation  of  the  Secretary  of  the  Treasury,  made 
in  accordance  with  law,  to  which  specific  duties  of  a  perma- 
nent and  continuous  character  are  attached,  and  will  continue, 
notwithstanding  tliere  may  be  a  change  in  the  persons  occu- 
pying the  offices  of  Supervising  Architect  and  Secretary  of  the 
Treasury.  His  compensation  is  a  fixed  annual  salary,  amount- 
ing to  more  than  $2,500  per  annum.  If  Mr.  Fleming  is  not 
technically  an  '^ officer"  of  the  United  States  within  every 
meaning  of  that  word,  I  am  inclined  to  the  opinion  that  he  is 
an  officer  within  the  meaning  of  the  word  as  used  in  section  2 
of  the  act  of  July  31, 1894.  The  same  policy  which  precludes 
an  officer  who  is  technically  such  from  holding  another  office 
applies  with  equal  force  to  a  person  holding  such  a  position 
or  employment  as  Mr.  Fleming  does.  In  the  case  of  Matthew 
G.  Reynolds  {ante^  p.  271),  in  which  it  was  held  that  a  special 
XJuited  States  attorney  employed  by  the  Attorney-General  to 
assist  a  district  attorney  in  one  paiticular  case  only  was  not 
an  officer  within  the  meaning  of  section  2  of  the  act  of  July  31, 
1894,  it  was  suggested  that  the  decision  might  have  been 
otherwise  as  to  a  regular  assistant  distiict  attorney,  appointed 
by  the  Attorney-General  under  the  same  law,  but  the  charac- 
tei:  of  whose  services  would  be  entirely  different,  being  perma- 
nent and  continuous  and  not  occasional  and  temporary,  as  in 
the  case  of  a  special  assistant  attorney.  Mr.  Fleming's  posi- 
tion is  more  like  that  of  a  regular  assistant  district  attorney 
than  that  of  a  special  assistant  district  attorney.  In  view 
of  what  follows,  it  is  not  necessary,  however,  to  determine 
whether  the  position  which  Mr.  Fleming  holds  in  the  Archi- 
tect's office  is  an  office  within  the  meaning  of  the  act  of  July 
31, 1804. 

The  question  still  left  for  determination  is  whether  the  posi- 
tion of  a  commissioner  to  select  the  site  of  the  Pottsville  pub- 
lic building,  to  which  Mr.  Fleming  was  appointed,  is  an  office 
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within  the  meaning  of  said  a(;t.  Tbe  commissioners  were 
required  to  be  ai)i)ointed  by  the  Secretary  of  the  Treasury,  the 
head  of  one  of  the  Executive  Departments.  The  duties  of 
the  commissioners  and  the  compensation  which  they  were  to 
receive  were  prescribed  by  the  act.  But  this  does  not  neces- 
sarily make  them  officers.  Their  duties  were  not  permanent 
and  continuous,  but  were  temporary  only,  and  ceased  when 
they  had  made  a  written  rejwrt  of  the  performance  of  the  sin- 
gle act  which  they  were  required  to  do.  Such  temporary  serv- 
ice does  not  constitute  the  character  of  duty  usually  stated  as 
pertaining  to  a  public  office,  which  embraces  "the  ideas  of 
tenure,  duration,  emolument,  and  duties"  {Fnited  States  v. 
Hartwellj  6  Wall.,  385-393).  Tenure  and  duration  imply  i)er- 
manency  of  duties,  and  not  such  as  are  limited  to  the  accom- 
plishment of  a  single  specific  act.  Commissioners  to  erecit 
public  buildings  for  States  or  counties  have  in  several  cases 
been  held  not  to  hold  offices  within  the  meajiing  of  certain 
State  constitutional  provisions,  because  the  duties  which  thoy 
were  required  to  perform  were  not,  strictly  speaking,  govern- 
mental, and  were  limited  to  the  accomplishment  of  the  special 
puri)08es  for  which  they  were  appointed  (Bunn  v.  The  People^ 
45  111.,  397;  ^fc Arthur  v.  Nelson,  81  Ky.,  G7;  see  also  Travelers^ 
Insurance  Company  v.  Township  of  Osicego,  59  Fed.  Rep.,  58). 
In  Bunn  v.  The  People,  45  111.,  397-406),  Chief  Justice  Breese 
said: 

"So  far  as  we  have  any  knowledge  on  this  subject,  or  are 
enabled  to  judge  from  the  facts  of  contemporaneous  history, 
no  one  has  ever  supposed  the  legislature  had  not  full  power 
to  appoint  and  employ  all  such  agents  as  might  be  deemed  nec- 
essary by  them  to  perform  duties  not  of  a  permanent,  but  of 
a  transient  and  incidental  character,  such  as  we  see  in  abun- 
dance in  oar  statute  books.  No  one  has  ever  exalted  such  em- 
ployees to  the  position  of  an  officer,  though  their  duties  might 
require  months  or  years  for  their  full  performance.  There  is 
no  enduring  element  in  these  employments,  nor  designed  to  be; 
tbe  duty  being  performed,  the  place  is  vacant  by  the  very  fact 
of  performance." 

As  the  act  of  July  31, 1894,  creates  not  merely  a  i)rohibition 
upon  receiving  the  compensation  of  the  second  office,  but  upon 
holding  the  same,  if  the  word  "office"  in  that  act  was  intended 
to  include  positions  of  such  a  temporary  character  as  a  com- 
missioner for  the  selection  of  the  site  of  a  public  building,  it 
would  seem  that  Mr.  Fleming  by  accepting  the  appointment 
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as  a  commissioner  vacated  the  position  which  he  held  in  the 
Architect's  office  {In  re  Accounts  of  Harshaj  ante^  p.  33).  If 
BO,  no  prohibition  exists  upon  his  receiving  the  compensation 
attached  to  the  position  of  commissioner,  whatever  effect  it 
may  have  upon  his  right  to  receive  compensation  as  chief  of 
division  in  the  Architect's  office.  In  my  opinion  the  statute 
was  not  intended  to  apply  to  such  a  case  as  this,  and  that  such 
a  temporary  position  as  a  commissioner  to  select  the  site  of  a 
public  building  is  not  an  office  within  the  meaning  of  that 
statute.  Such  a  position  is  much  like  that  of  a  sx>ecial  district 
attorney,  which  was  decided  in  the  Reynolds  Case  {ante^  p.  271) 
not  to  be  an  office  within  the  meaning  of  the  statute. 

The  action  of  the  Auditor  in  disallowing  Mr.  Fleming's  claim 
is  therefore  overruled,  and  it  will  be  now  allowed  upon  this 

revision. 

E.  B.  Bowler, 

Comptroller. 

IN  EB  CLAIM  OF  S.  S.  BOYBE,  LATE  ACTING  AS 
SISTANT  SUEGBON,  UNITED  STATES  AEMY,  FOR 
EEIMBUESEMENT  OF  TEAYELING  EXPENSES  AND 
FOE  MILEAGE. 

An  officer  furnished  with  "transportation  orders"  which  assure  him  car- 
riage by  the  ordinary  route  of  travel  is  not  at  liberty  to  select  some 
other  route,  for  his  own  convenience,  and  then  claim  reimbursement 
of  cost  of  travel. 

The  act  of  June  16,  1874,  providing  that  no  credit  shall  be  allowed  for 
payment  or  allowances  for  travel  in  excess  of  the  amount  actually 
paid,  operates  as  a  bar  to  the  payment  of  ''mileage,"  even  though,  as 
a  matter  of  law,  the  claim  may  be  valid. 

Treasury  Depabtment, 
Office  of  Comptkollee  op  the  Tbeasubt, 

March  J27, 1696. 
S.  S.  Boyer,  late  acting  assistant  surgeon,  United  States 
Army,  appeals  from  the  action  of  the  Auditor  for  the  War 
Department  as  evidenced  by  his  decision  No.  225999  of  Janu- 
ary 18, 1896. 

The  claim  is  for  reimbursement  of  the  cost  of  transportation 
while  traveling  under  orders  in  1868  and  1870,  and  for  the 
difference  between  mileage  and  actual  expenses  while  return- 
ing from  San  Francisco,  Cal.,  to  Washington,  D.  C,  in  Novem- 
ber, 1874. 
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It  appears  that  in  1868  and  in  1870  "transportation  orders" 
were  issued  to  the  officer  providing  for  transportation  by  the 
ordinary  routes  of  travel,  but  he  failed  to  use  said  orders,  be- 
cause he  'preferred  some  other  route,  paying  his  expenses  by 
the  route  selected  by  himself.  The  Auditor  disallowed  this 
portion  of  the  claim,  for  the  reason  that  the  officer  had  not  the 
right  to  choose  the  route  he  would  travel  by,  but  must  use  the 
** orders"  furnished  him,  or  bear  the  cost  himself. 

This  conclusion  was  correct.  When  an  officer  is  furnished 
with  "transportation  orders"  providing  him  with  transporta- 
tion by  the  ordinary  route,  he  is  not  at  liberty,  for  his  own 
convenience,  to  select  some  other  route  and  claim  reimburse- 
ment of  cost  of  travel,  although  in  cases  of  necessity  or  emer- 
gency this  may  be  done. 

In  1871  Mr.  Boyer  entered  into  written  contract  to  render 
service  as  surgeon  in  the  Army  at  a  stipulated  rate  of  com- 
pensation per  month.  The  contract  also  provided  that  upon 
the  annulment  of  the  same,  he  should  be  entitled  to  "mileage" 
to  Washington,  D.  C. 

While  stationed  at  San  Francisco,  Ciih,  the  contract  was 
annulled  ^November  30,  1874,  and  the  officer  was  paid  his  ac- 
tual expenses  from  that  place  to  Washington,  D.  C.  The  Au- 
ditor disallowed  the  claim  for  the  difference  between  actual 
expenses  and  mileage,  for  the  reason  that  the  act  of  June  16, 
1874  (18  Stat.,  72)  fixes  actual  expenses  as  the  maximum  travel- 
ing allowance.    The  act  in  question  provides: 

"That  only  actual  traveling  expenses  shall  be  allowed  to  any 
person  holding  employment  or  appointment  under  the  United 
States,  and  all  allowances  for  mileage  and  transportation  in 
excess  of  the  amount  actually  paid  are  hereby  declared  illegal; 
and  no  credit  shall  be  allowed  to  any  of  the  disbursing  officers 
of  the  United  States  for  payment  or  allowances  in  violation  of 
this  provision." 

Without  passing  upon  the  question  as  to  whether  the  act 
operates  to  invalidate  a  claim  arising  under  a  contract  entered 
into  prior  to  the  passage  of  the  law  referred  to,  I  am  of  the 
opinion  that  the  payment  of  such  claim  is  prohibited  by  the 
act  in  question;  and  the  action  of  the  Auditor  is  therefore 
affirmed. 

Edw.  a.  Bowers, 

A%si%iani  Comptroller, 
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PAYMENT   FOIi   SUBSCllIPTIONS  TO  PERIODICALS. 

A  subscription  to  a  perio<lical  is  properly  payable  from  the  appropriation 
current  at  the  time  the  subscription  is  given,  although  the  delivery 
may  extend  into  the  next  tiscal  year. 

Tbeasvry  Department, 
Office  of  Comptroller  op  the  Treasury, 

March  28, 1896. 
Sir:  I  have  received,  with  your  letter  of  the  14th  instant, a 
voucher  in  the  name  of  Oustav  E.  Stecbert,  being  hi«  account 
for  periodicals  furnished  to  the  Department  library  for  the  six 
months  ending  December  31, 1895,  in  pursuance  of  a  subscrip- 
tion for  the  calendar  year  1895,  given  in  December,  1894.  You 
ask  whether  the  voucher  is  payable  from  the  library  appropria- 
tion for  the  fiscal  year  1895  or  1896,  the  expense  for  the  period 
from  January  1  to  June  30,  1895,  having  been  paid  from  tbe 
1895  appropriation. 

In  reply  I  have  to  inform  you  that  the  voucher  is  payable 
from  the  ai)propriation  for  1895.  It  has  been  the  uniform  prac- 
tice of  tiio  accounting  officers  to  hold  that  a  subscription  for 
periodicals  was  payable  from  the  appropriation  available  at 
the  time  the  8ubserij)tion  was  given,  notwithstanding  the  deliv- 
ery of  the  periodicals  would  be  extended  into  the  next  fiscal 
year. 

Respectfully,  yours,  R.  B.  Bowler, 

Comptroller. 
Mr.  F.  L.  Evans, 

Disbursing  Clerkj  Department  of  Agriculture, 


RESTATEMENT  OF  EMOLUMENT  ACCOUNTS  BY 
AUDITOR. 

When  the  Auditor  allows  certain  items  snspeuded.  in  the  fee  account  of  an 
officer  of  a  United  States  court,  snch  action  reqnires  the  statement  bj 
him  of  a  supplemental  emolument  account  to  inclnde  snch  allowances, 
and  not  a  reopening  of  the  former  settlement. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

March  28, 1896. 
Sir:  I  am  iu  receipt  of  your  letter  of  tbe  25th  instant,  in 
which   you  state   that  in  the  settlement  of  tbe  emolument 
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account  for  1894  of  (x.  W.  Sproule,  clerk  United  States  circuit 
court  for  the  district  of  Montana,  it  \vas  found  that  his  net 
receipts.after  proper  credits  for  suspensions  and  disallowances, 
fell  short  of  the  uiaximuiu  of  $3,500  which  he  was  entitled  to 
receive  by  the  sum  of  $28.25,  which  amount  would  be  payable 
to  him  upon  satisfactory  explanations  to  suspended  items; 
that  subsequently,  upon  explanations  made  to  suspended 
items,  he  was  allowed  upon  further  settlement  the  sum  of 
$155.40,  all  of  which  was  duly  certified  for  payment,  it  having 
been  overlooked  that  he  was  only  entitled  to  receive  payment 
of  $28.25,  and  therefore  that  he  was  overpaid  $92.25. 

You  ask  how  the  matter  is  now  to  be  corrected,  and  whether 
this  can  be  done  by  your  office,  or  can  only  be  done  by  settle- 
ment made  by  this  office. 

From  the  above  statements  it  is  clear  that  it  was  within 
your  jurisdiction  to  make  the  additional  allowance  of  $155.40. 
The  only  error  was  in  certifying  the  wrong  amount  for  pay- 
ment. When  an  emolument  account  has  been  settled  and  sub- 
sequently thereto  further  items  are  allowed,  in  explanation  to 
suspended  items  or  on  the  presentation  of  further  accounts,  it 
is  manifest  that  these  new  settlements  require  the  stating  of  a 
new  emolument  account  based  upon  these  later  settlements. 
An  emolument  account  must  therefore  be  restated  upon  each 
new  settlement  made  by  the  Auditor.  The  restatement  of  these 
emolument  accounts  is  in  fact  a  statement  of  new  accounts 
based  upon  the  settlements  by  the  Auditor,  and  therefore  is  in 
no  sense  a  reopening  and  reviewing  of  the  previously  settled 
emolument  accounts. 

For  these  reasons  it  seems  entirely  clear  that  the  restate- 
ment af  an  emolument  account,  in  order  to  furnish  a  basis  for 
a  call  upon  Mr.  Sproule  to  refund  the  amount  paid  to  him  in 
excess  of  his  maximum  compensation,  is  within  the  jurisdiction 
of  your  office. 

Respectftdly,  yours,  E.  B.  Bowler, 

Comptroller, 

The  AUDITOB  FOB  THE  STATE  AND  OTHER  DEPARTMENTS. 
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IN   EE    CLAIM    OF   WILLIAM    LANSING    FOR    PAY, 
ALLOWANCES,  AND  TRAVELING  ALLOWANCES. 

As  a  general  rule,  ^hen  an  ofiScer  is  honorably  discharged  on  his  resigna- 
tion tendered  on  the  ground  of  physical  disability,  he  must  be  regarded 
as  involnutarily  discharged,  and  entitled  to  traveling  allowances,  as 
provided  in  the  act  of  Jannary  29,  1813  (2  Stat.,  7M;  section  1289, 
Rev.  Stat.). 

Where,  however,  it  affirmatively  appears  that  the  disability  existed  when 
the  officer  entered  the  service,  or  was  caused  by  his  own  miscondact 
aft^r  he  entered  the  service,  the  rule  aforesaid  can  not  apply,  and 
traveling  allowances  should  be  denied. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

March  30,  1896. 
William  Lansing,  by  Lis  attorney,  W.  W.  Durbin,  of  Kenton 
Ohio,  appeals  from  the  decision  of  the  Auditor  for  the  War 
Department,  as  evidenced  by  certificate  Xo.  219595,  dated 
June  3, 1895. 

Claimant  was  enrolled  September  21, 18G1,  at  Truxton,  N.  Y., 
mastered  into  service  October  10, 1861,  to  serve  three  years  as 
captain  Company  G,  Seventy-sixth  New  York  Volunteers,  and 
was  discharged  at  Washington,  D.  C,  February  22, 1862,  by 
Special  Order,  No.  52,  Army  of  the  Potomac,  upon  his  resigna- 
tion, for  reasons  stated  therein  as  follows: 

"The  undersigned,  William  Lansing,  captain  of  Company  G, 
Seventy- sixth  Begimeut  New  York  Volunteers,  would  re8i)ect- 
ftiUy  represent  that  since  he  entered  upon  the  duties  of  camp 
life  his  health  has  very  rapidly  failed  until  he  is  unable  to 
do  any  service,  and  he  is  thoroughly  convinced  that  he  Till 
never  be  able  to  endure  the  labor,  exposure,  and  fatigue  of 
camp  life.  He  therefore  respectfully  tenders  his  resignation  as 
such  captain  and  requests  that  he  be  honorably  discharged 
as  a  volunteer  in  the  XJnited  States  service.'' 

It  was  not  accompanied  by  a  surgeon's  certificate. 

J.  L.  Goddard,  of  Truxton,  N.  Y.,  formerly  second  lieutenant 
in  Captain  Lansing's  company,  testifies  that  the  claimant  while 
in  service  contracted  diarrhea  and  affection  of  the  back,  and 
he  is  pensioned  for  said  disability. 

The  Auditor  disallowed  his  claim  for  pay  and  allowances 
upon  the  ground  that  he  had  been  paid  in  full,  and  his  claim 
for  travel  pay  upon  the  ground  that  "as  he  was  discharged  for 
personal  reasons  he  is  not  entitled  to  travel  pay.''  It  is  under- 
stood that  the  indefinite  phrase  "for  personal  reasons"  was 
used  in  the  disallowance  as  meaning  "for  his  own  conven- 
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ience,"  bat  there  is  nothing  in  the  case  to  support  such  a  con- 
clusion. This  case  is  covered  by  the  decision  in  tiie  case  of 
Lieatenant  McCluskey,  as  follows: 

"As  a  general  rule,  but  subject  to  the  exceptions  below 
stated,  where  an  officer  tenders  his  resignation  upon  the  ground 
of  physical  disability,  and  the  resignation  so  teudered  is 
accepted  and  he  is  honorably  discharged,  he  must,  in  my  opinion, 
be  held  to  be  involuntarily  discharged,  and  therefore  entitled 
to  traveling  allowances. 

"Where,  however,  it  affirmatively  appears  that  the  disability 
existed  before  the  officer  entered  the  service,  and  was  of  such 
a  character  as  to  unfit  him  for  service,  or  that  his  disability, 
though  contracted  after  he  entered  the  service,  was  the  result 
of  his  own  misconduct,  the  rule  aforesaid  can  not  apply,  and 
traveling  allowances  should  be  denied."  (Digest  Second  Comp. 
Dec.,,  vol.  3,  sec.  1444;  vol.  64,  p.  382.) 

The  acceptance  and  muster  into  service  of  au  officer  or 
enlisted  man  raises  a  presumption  that  he  was  physically  quali- 
fied for  the  service.  The  record  and  evidence  in  this  case  show 
that  the  claimant  resigned  on  account  of  a  disability  which  did 
not  exist  at  the  time  he  entered  the  service.  It  was  not  caused 
by  his  own  misconduct.  He  is  therefore  entitled  to  traveling 
allowances  as  provided  in  the  act  of  January  29, 1813  (2  Stat., 
796;  section  1289,  Eev.  Stat.). 

Upon  examination  of  the  above-mentioned  claim  I  find  and 
certify  that  there  is  due  from  the  United  States  to  the  claimant 
on  revision  of  his  account  the  sum  of  sixty-five  dollars  and 
ninety-two  cents  ($65.92),  being  traveling  allowances  as  per 
statement  of  difl'erences  herewith. 

Edw.  a.  Bowers, 
Assistant  Comptroller. 


BURIAL  EXPENSES  OF  INDIAN  PUPILS  DYING  AT 
LINCOLN  INSTITUTE. 

The  appropriation  for  support  and  oduoation  of  Indian  pupils  at  Lincoln 
Institute  is  available  for  the  burial  expenses  of  pupils  dying  while 
there. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

March  31,  J 896. 
Sib  :  I  am  in  receipt  of  your  commanieatioii  of  March  20, 
1896,  as  follows: 

"  In  the  matter  of  the  claim  of  Lincoln  Institute  for  reim- 
bursement for  burial  expenses  of  two  Indian  pupils,  during 
October,  1895-June,  1896. 
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'^  The  act  of  March  2,  1895  (28  Stat.,  905),  contains  the  fol- 
lowing proviso: 

^^  'For  support  and  education  of  two  hundred  Indian  pupils 
at  Lincoln  Institution,  Philadelphia,  at  one  hundred  and  sixty- 
seven  dollars  per  annum  each,  thirty-three  thousand  four  hun- 
dred dollars.' 

<<  The  burial  of  these  pupils  by  the  Lincoln  Institute  was 
necessary  for  and  incidental  to  the  object  of  the  appropriation 
above  named.  There  is  no  other  appropriation  out  of  which 
these  expenses  can  be  paid.  The  appropriation  is  available  at 
least  to  the  amount  appropriated  for  each  pupil. 

"  *  Expenditures  which  have  been  necessary  for  or  incidental 
to  effecting  the  object  of  any  appropriation  as  expressed  in  the 
act  making  the  same,  and  which  have  not  been  otherwise 
specifically  provided  for,  and  such  expenditures  only,  must  be 
charged  to  such  appropriation.'  (Digest  Second  Comp.  Dec, 
vol.  3,  sec.  95.) 

'^  This  claim,  together  with  the  amounts  paid  for  these  pupils, 
does  not  exceed  the  amount  of  $167  appropriated  for  support 
and  education  of  each  pupil.  The  claim  should  therefore  be 
allowed." 

While  this  construction  is  not  free  from  doubt,  still  I  am  of 
the  opinion  that  when  the  purpose  of  this  appropriation  is 
considered,  it  is  not  straining  the  phraseology  *^  sup])ort  and 
education  "  unduly  to  hold  that  the  burial  expenses  of  these 
pupils  may  properly  be  regarded  as  falling  under  the  term 
"support,"  and  the  same  may  be  paid  out  of  the  balance 
remaining  from  the  first  three  quarters  of  the  current  fiscal 
year. 

Respectfully,  yours,  Edw.  A.  Bowebs, 

Assistant  Comptroller. 

The  Auditor  for  the  Intebiob  Depabtment. 


EEFUNDMENT  OF  PROCEEDS  OF  GOODS  FOR 
FEITED  FOR  ALLEGED  VIOLATION  OF  CUSTOMS 
LAWS. 

There  is  no  law  authorizing  the  Secretary  of  the  Treasury  to  refund  tht 
proceeds  of  goods  forfeited  for  an  alleged  violation  of  the  castomi 
laws  when  the  forfeiture  is  enforced  hy  a  proceeding  in  court  and  not 
under  sections  3071-3079  of  the  Revised  Statutes. 

Tbeasuby  Department, 
Office  of  Compteollee  of  the  Treasuby, 

April  3, 1896. 
Sib:  I  am  in  receipt  of  your  communication  of  February  7, 
stating  that  Mr.  Jules  Haegheman  has  made  an  application 
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for  the  refhndment  of  the  net  proceeds  of  certain  diamonds 
seized  at  the  port  of  New  York  on  the  charge  of  smuggling. 

It  appears  that  Mr.  Haegheman  imported  certain  diamonds 
at  the  port  of  New  York,  but  made  no  entry  thereof  at  the 
custom-house;  that  they  were  subsequently  seized  by  the  col- 
lector of  customs  and  proceedings  duly  instituted  for  their  for- 
feiture, which  resulted  in  a  decree  forfeiting  the  diamonds. 
They  were  consequently  sold  by  the  United  States  marshal  at 
public  sale,  the  net  proceeds  amounting  to  $523.85,  which  sum 
was  duly  covered  into  the  Treasury.  Subsequently,  criminal 
proceedings  were  instituted  against  Mr.  Haegheman  under 
section  3082,  Eevised  Statutes,  which  resulted  in  his  acquittal. 
You  ask  whether,  under  these  circumstances,  you  are  author- 
ized to  refund  to  Mr.  Haegheman  the  proceeds  of  the  goods 
forfeited,  less  the  proper  duties  thereon,  from  the  appropria- 
tion made  in  section  3689  to  "refund  proceeds  of  goods,  wares, 
and  merchandise  seized  and  sold  for  having  been  illegally 
imported  into  the  United  States." 

The  only  provision  of  law  of  which  I  am  aware,  authorizing 
the  Secretary  of  the  Treasury  to  refund  the  proceeds  of  goods 
seized  and  sold  for  violation  of  the  customs  laws,  is  found  in 
section  3078,  Eevised  Statutes.  That  section  authorizes  such 
.  a  refundment  to  be  made  when  goods  have  been  seized  and  sold 
under  the  provisions  of  sections  3074-3079,  which  provide  for 
such  action  without  the  intervention  of  a  court  decreeing  the 
forfeiture  of  goods  for  violations  of  the  customs  laws  when 
the  value  of  the  property  seized  does  not  exceed  $500.  The 
appropriation  in  section  3689,  Revised  Statutes,  above  quoted, 
is  made  for  the  pur[X)se  of  executing  the  provisions  of  section 
3078,  In  Mr.  Haegheraan's  case  the  value  of  the  goods  seized 
and  forfeited  was  more  than  $600,  and  the  goods  were  duly 
forfeited  by  proceedings  in  court,  and  not  in  accordance  with 
the  provisions  of  sections  3074-3079,  Eevised  Statutes. 

I  am  therefore  clearly  of  the  opinion  that  you  are  without 
authority  to  refund  the  proceeds  of  the  sale  of  the  diamonds 
which  were  forfeited  and  sold  in  the  proceedings  against  Mr. 
Haegheman. 

Respectfully,  yours,  E.  B.  Bowler, 

Comptroller. 
The  Seceetaby  of  the  Treasuey. 
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IN   RE   ACCOUNTS   OF   F.    L.   EVANS,    DISBXJESING 
CLERK,  DEPARTMENT  OF  AGRICULTURE. 

Officers  and  agents  of  the  Government  required  to  travel  over  the  bond* 
aided  railroads  at  the  expense  of  the  United  States  are  not  authorized 
to  pay  cash  for  the  transportation,  hut  should  ohtain  tickets,  receipting 
for  the  same. 

payments  in  cash  for  services  rendered  the  United  States  over  the  aided 
lines  are  prohibited  by  law,  and  disbursing  officers  are  not  authorized 
to  reimburse  any  person  for  such  payments. 

Tbeasuby  Depaetment, 
Office  of  Compteollee  op  the  Tbeasuby, 

April  5, 18%. 

Mr,  F.  L.  Evans,  disbursing  clerk.  Department  of  Agricul- 
ture, appeals  from  the  settlement  by  the  Auditor  for  the  State 
and  other  Departments  of  his  accounts  for  the  quarter  ending 
September  30,  1895. 

The  Auditor  disallowed  an  item  for  $2.16  paid  for  transpor- 
tation of  an  employee  of  the  Weather  Bureau  over  the  Central 
Pacific  Kailroad,  a  bond-aided  road,  because  payment  in  casli 
is  prohibited  by  law.    The  facts  are  as  follows: 

The  employee  was  directed  by  telegraph  to  proceed  from 
Portland,  Oreg.,  to  San  Francisco,  Cal.,  and  having  no  "trans- ' 
portation  request,"  he  paid  full  fare  for  his  ticket  over  the 
aided  as  well  as  the  nonaided  portion  of  the  line  of  travel, 
presenting  his  expense  account  to  the  disbursing  officer,  who 
reimbursed  him  for  the  outlay. 

Section  5260,  Revised  Statutes,  provides: 

"The  Secretary  of  the  Treasury  is  directed  to  withhold  aU 
payments  to  any  railroad  company  and  its  assigns,  on  account 
of  freights  or  transportation  over  their  respective  roads  of  any 
kind,  to  the  amount  of  payments  made  by  the  United  States 
for  interest  upon  bonds  of  the  United  States  issued  to  any  such 
company,  and  which  shall  not  have  been  reimbursed,  together 
with  the  five  per  centum  of  net  earnings  due  and  unapplied, 
as  provided  by  law." 

Under  date  of  l^ovember  29,  1879,  the  Secretary  of  the 
Treasury  issued  a  circular  (No.  168)  referring  to  the  above 
section,  in  which  the  following  appears: 

"  In  accordance  with  the  above  provision  of  law,  no  pay- 
ments will  hereafter  be  made,  directly  or  indirectly,  in  favor  of 
any  of  the  railroads  in  question.    No  person  entitled  to  trans- 
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portation  at  the  pablic  expense  will  incur  expenditure  therefor 
over  any  of  these  roads  with  a  view  of  being  reimbnrs^  for 
the  amount,  but  should  secure  from  the  proper  authority  an 
order  for  such  transportation;  and  the  accounting  officers  of 
this  Department  will  allow  any  road  presenting  such  order, 
duly  receipted,  credit  for  the  amount  found  due,  to  be  applied 
as  required  by  law." 

The  usual  method  of  obtaining  transportation  over  bond- 
aided  roads  is  by  the  issuance  and  use  of  ^^transportation 
requests;"  but  it  often  happens  that  officers  are  required  to 
travel  over  bond-aided  roads  when  they  do  not  have  official 
"requests,"  and  can  not  wait  to  procure  them.  In  such  emer- 
gencies the  officers  can,  and  often  do,  obtain  the  necessary 
tickets  by  satisfying  the  agents  of  the  roads  of  the  official 
character  of  said  officers  and  that  they  are  entitled  to  trans- 
X)ortation  at  the  expense  of  the  United  States.  Eeceipts  are 
given  for  the  tickets,  upon  which  settlements  are  made  with 
the  roads  in  the  same  manner  as  if  regular  "requests"  had 
been  used.  No  reason  is  seen  why  the  employee  of  the  Weather 
Bureau  could  not  have  obtained  a  ticket  over  the  bond-aided 
road,  giving  his  receipt  for  the  same,  had  he  applied  for  it;  nor 
is  any  reason  shown  why  the  disbursing  officer  should  have 
repaid  him  for  the  expense  of  the  travel  over  the  bond-aided 
line. 

In  several  similar  cases  the  bond-aided  companies  have 
refunded  the  money  paid  upon  being  assured  of  receiving  a 
corresponding  credit  on  the  books  of  the  Department.  This  is 
usually  done  by  furnishing  a  "transportation  request"  to  the 
company  upon  repayment  of  the  cash  value  thereof,  a  settle- 
ment being  subsequently  made  directly  with  the  company  on 
the  "transportation  request."  No  doubt  the  Central  Pacific 
Bailroad  Company  will  assent  to  this  arrangement  and  thus 
relieve  the  disbursing  officer. 

The  settlement  by  the  Auditor  is  affirmed. 

E.  B.  BOWLEB, 

Comptroller. 
11268— VOL  2 31 
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IN  EB  ACCOUNT  OF  F  .W.  MARSH,  CLERK  UNITED 
STATES  CIRCUIT  COURT  FOR  THE  NORTHERN 
DISTRICT  OF  FLORIDA. 

A  clerk  is  entitled  to  fees  for  administering  oaths  to  marshals  and  deputy 
marshals  in  support  of  explanations  to  their  accounts  fornished  by 
thera  upon  the  call  of  the  accounting  officers. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

April  4, 1896. 
Mr.  F.  W.  Marsh,  clerk  of  the  United  States  circuit  court 
for  the  northern  district  of  Florida,  appeals  from  the  settle- 
ment by  the  Auditor  for  the  State  and  other  Departments  of 
his  accounts  for  the  fractional  quarter  ending  June  30, 1895. 
Among  the  items  disallowed  by  the  Auditor  is  the  following: 

^<  Charges  for  administering  oaths  to  marshal  and  depaty 
marshals  in  explanation  of  vouchers  in  accounts  are  disallowed. 
These  explanations  are  in  the  interest  of  the  officers,  and  any 
fees  for  swearing  to  them  are  payable  by  them  and  not  by  the 
Government.  Necessity  for  explanations  arises  from  failare 
on  x>art  of  marshal  and  deputies  to  furnish  in  the  account  suf- 
iicient  evidence  to  sustain  their  claims,  $5.60." 

In  United  States  v.  Allred  (L55  U.  S.,  691)  it  was  held  that 
the  fee  for  administering  the  oath  to  a  deputy  marshal  in 
verification  of  the  accounts  rendered  by  him  to  the  marshal  was 
payable  by  the  Government  because  such  oath  was  required 
by  the  Attorney-General  and  the  accounting  officers  of  the 
Treasury.  If  the  fee  for  administering  the  oath  to  a  deputy 
marshal  to  verify  his  original  account  is  payable  by  the  Gov- 
ernment, certainly  the  fee  for  administering  an  oath  for  expla- 
nations to  said  account  must  necessarily  be  also  payable  by 
the  Government, 

.  In  United  States  v.  McDermott  (140  U.  8.,  151)  the  fee  for 
administering  oaths  to  supervisors  of  election  as  to  the  per- 
formance of  the  services  for  which  they  claimed  compensation 
was  held  to  be  payable  by  the  Government,  but  in  United  States 
V.  Van  Duzee  (140  U.  S.,  169),  the  fee  for  administering  oaths  to 
various  court  officers  to  qualify  themselves  for  office,  and  to 
their  original  accounts,  was  held  to  be  payable  by  the  officers 
themselves,  and  not  by  the  Government,  because  these  oaths 
were  specifically  required  by  law  and  not  by  the  regulations 
of  the  Department. 
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In  Oowles's  case  {anUj  p.  426),  referring  to  these  decisions  of 
the  Supreme  Court,  it  was  said : 

<<  It  seems  entirely  clear  that  where  an  account  of  an  officer 
is  required  by  law  to  be  proved  in  a  certain  manner,  the 
expense  of  proving  the  account  is  to  be  paid  by  the  officer,  but 
where  something  is  required  by  the  Department  of  Justice  or 
the  accounting  officers  in  addition  to  that  required  by  law,  the 
expense  of  complying  with  such  additional  requirement  is  to 
be  borne  by  the  Government." 

As  explanations  to  items  suspended  by  the  accounting  offi- 
cers in  the  settlement  of  the  accounts  of  officers  of  the  courts 
are  required  by  regulation  to  be  sworn  to,  the  oath  is  one  not 
required  by  law,  and  therefore  comes  within  the  principle  of 
the  decision  in  United  States  v.  Allred.  The  item  will  therefore 
be  allowed. 

E.  B.  BOWLEB, 

Comptroller. 


CLAIM  OF  JOHF  T.  DICKINSON  FOE  SERVICES  AS 
DISBUESIKG  AGENT  OF  THE  WOELD'S  COLUM- 
BIAN COMMISSION. 

The  Becretary  of  the  World's  Colambian  Commission,  designated  by  the 
Secretary  of  the  Treasury,  under  section  8614,  Reprised  Statutes,  as  a 
special  disbursing  egent  of  the  Treasury,  is  not  entitled  to  compensa- 
tion, in  addition  to  his  salary  as  secretary,  for  his  services  in  disbursing 
the  appropriations  of  the  Commission. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

April  8,  1896. 

Sir  :  I  am  in  receipt  of  your  communicatiou  of  the  2d  instant, 
inclosing  a  voucher  in  favor  of  John  T.  Dickinson  for  $1,500 
for  compensation  for  services  rendered  by  him  as  a  special  dis- 
bursing agent  from  July  13, 1893,  to  March  31, 1894.  You  ask 
whether  you  are  authorized  to  pay  the  same  from  the  appro- 
priation "Expenses,  committee  on  awards.  World's  Columbian 
Commission,  reimbursable." 

Mr.  John  T.  Dickinson  was  duly  elected  by  the  World's 
Columbian  Commission  its  secretary  at  a  salary  fixed  by  its 
by-laws  at  $5,000  per  annum.  On  July  13, 1893,  he  was  duly 
appointed  by  the  Secretary  of  the  Treasury  a  disbursing  agent 
of  the  Treasxiry  Department,  under  section  3614,  Revised 
Statutes,  "to  make  disbursements,  upon  properly  approved 
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accounts  and  vouchers,  from  such  appropriations  of  the  World's 
Columbian  Commission  and  Board  of  Lady  Managers  as  may 
[might]  be  placed  in  your  [his]  hands."  Under  that  appoint- 
ment, he  disbursed  about  $347,000  from  the  appropriation  for 
expenses  of  the  committee  on  awards,  and  $52,000  from  other 
appropriations  for  the  World's  Columbian  Commission.  The 
executive  committee  of  the  World's  Columbian  Commission 
have  authorized  payment  to  Mr.  Dickinson  of  a  salary  of  $250 
per  mouth  for  his  services  as  disbursing  agent,  which  has  met 
the  approval  of  the  Secretary  of  the  Treasury,  not,  however, 
to  exceed  the  total  of  $1,500  claimed  by  Mr.  Dickinson. 

Although  he  was  designated  by  the  Secretary  of  the  Treas- 
ury a  special  disbursing  agent  principally  for  the  purpose  of 
disbursing  the  appropriation  for  the  committee  on  awards,  yet, 
having  been  designated  as  a  disbursing  agent  for  all  s^pro- 
priations  connected  with  the  World's  Columbian  Commission, 
it  may  be  doubted  whether  his  compensation,  if  allowable, 
could  be  paid  from  the  appropriation  for  the  expenses  of  the 
committee  on  awards,  that  appropriation  being  for  a  special 
purpose  only.  However  this  may  be,  I  am  of  the  opinion  that 
Mr.  Dickinson  is  not  entitled  to  receive  the  compensation 
claimed  by  him  from  any  appropriation  for  the  World's  Colum- 
bian Commission. 

Section  19  of  the  act  of  April  25, 1890  (26  Stat.,  62),  creating 
the  World's  Columbian  Commission,  provided  that  the  Com- 
missioners should  '*not  be  entitled  to  any  compensation  for 
their  services  out  of  the  Treasury  of  the  United  States,  except 
their  actual  expenses  for  transportation  and  the  sum  of  six 
dollars  per  day  for  subsistence,"  while  absent  from  their  homesj 
but  further  provided  that  the  officers  of  the  Commission  might 
receive  compensation,  to  be  fixed  by  the  Commission,  with  the 
approval  of  the  Secretary  of  the  Treasury. 

As  a  disbursing  agent,  Mr.  Dickinson  was  not  an  officer  of 
the  Commission,  nor  was  he,  strictly  speaking,  appointed  to 
any  office  by  the  Secretary  of  the  Treasury.  His  designation 
by  the  Secretary  of  the  Treasury  as  a  special  disbursing  agent 
conferred  upon  him  the  power,  after  giving  the  bond  required 
by  section  3614,  Revised  Statutes,  to  receive  advances  of  pub- 
lic moneys  and  pay  therefrom  such  expenses  of  the  World's 
Columbian  Commission  as  might  be  directed.  For  this  service 
no  compensation  is  provided  by  law,  and  special  disbursing 
agents  are  usually,  if  not  solely,  persons  already  in  the  Gov- 


Digitized  by  VjOOQ  IC 


FINES   AND   PORFEITUEE    FUND.  485 

emment  service,  who,  by  section  1765,  Revised  Statutes,  would 
be  prohibited  from  receiving  extra  compensation  for  such 
service. 

The  World's  Columbian  Commission  was  a  body  authorized 
by  law,  appointed  by  the  President,  whose  powers  were  desig- 
nated by  the  statute  creating  the  Commission  and  were  such 
aa  were  deemed  necessary  to  carry  out  the  purposes  to  accom- 
plish which  the  act  of  April  25, 1890,  was  passed.  As  such, 
the  Commissioners,  if  not  officers,  were  in  a  certain  sense  per- 
sons in  a  "  branch  of  the  public  service,"  and  therefore  if  not 
strictly  within  the  letter  of  section  1765,  Eevised  Statutes, 
they  certainly  are  within  its  spirit.  While  the  Commission  has 
authorized,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, the  payment  of  this  compensation  to  Mr.  Dickinson  for 
his  services  as  a  special  disbursing  agent,  as  Mr.  Dickinson  as 
special  disbursing  agent  was  not  an  officer  of  the  Commission 
[and  in  fact  could  not  liave  been  made  such  an  officer  by  the 
executive  committee  (2  Comp.  Dec.,  95),  even  if  the  Commis- 
sion itself  had  the  power  to  make  Mr.  Dickinson  such  an  officer 
by  virtue  of  his  designation  as  special  disbursing  agent  by  the 
Secretary  of  the  Treasury],  I  am  of  the  opinion  that  he  was 
prohibited  from  receiving  this  compensation  by  the  provisions 
of  section  19  of  the  act  of  April  25, 1890,  if  not  also  by  the 
provisions  of  section  1765,  Revised  Statutes. 

You  are  therefore  not  authorized  to  pay  Mr.  Dickinson  the 
(1,500  which  he  claims. 

Respectfully,  yours,  R.  B.  Bowler, 


The  Secbetaby  of  the  Tbeasuby. 


Comptroller. 


FINES  AND  FORFEITURE  FUND,  ALASKA. 

Extra  clerical  assistance  for  the  clerk  of  the  United  States  district  court 
in  Alaska,  when  necessary,  may  be  paid  for  from  the  fines  and  for- 
feiture fund  if  approved  by  the  judge  of  the  court. 

Tbeasuby  Depabtment, 
Office  of  Comftbolleb  of  the  Tbeasuby, 

April  9,  1896. 
SiB :  I  am  in  receipt  of  your  commuDication  of  March  25, 
incIosiDg  a  copy  of  a  letter  from  the  Attorney-General,  request- 
ing copies  of  the  "records  of  the  trials  of  all  cases  in  your 
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court  at  Sitka  which  resulted  in  the  condemnation  of  British 
or  American  vessels  for  violation  of  the  Revised  Statutes 
which  relate  to  fur-seal  fishing  in  Bering  Sea."  You  state 
that  a  jury  term  of  the  court  commences  at  Juueau,  Alaska, 
on  March  30,  and  immediately  following  the  close  of  the  term 
the  work  of  preparing  the  annual  and  semiannual  accouDts 
will  commence,  and  therefore  that  it  will  be  necessary  to 
employ  additional  clerical  help  in  order  to  complete  said 
records  at  as  early  a  day  as  possible,  and  ask  whether  the 
expense  of  such  services  may  be  paid  from  the  fines  and 
forfeiture  fund  u^>on  the  order  of  the  district  judge. 

In  reply  thereto  I  would  state  that  the  fines  and  forfeiture 
fund  is  properly  available  for  the  payment  of  such  expense  if 
the  same  is  deemed  necessary  by  the  judge  and  he  orders 
accordingly. 

Resi>ectfully,  yours,  R.  B.  Bowleb, 

Comptroller. 
Mr.  Charles  D.  Rogers, 

Clerk  United  States  District  Courts  Sitkaj  Alaska. 


EXPENSE  OF  GUARDING  PRISOiN^ER  CONFINED  AT 
A  HOSPITAL. 

Necessary  guards  employed  on  the  order  of  the  court  to  gnard  a  prisoner 
confined  on  account  of  illness  in  a  hospital  may  he  paid  from  the 
appropriation  for  support  of  prisoners. 

Teeasuet  Depastment, 
Office  op  Compteolleb  of  the  Teeasuey, 

April  9j  1896. 
SiE :  I  am  iu  receipt,  by  reference  from  the  Aaditor  for  tbe 
State  and  other  Departments,  of  your  letter  of  the  3d  instant 
in  which  you  state  that  one  James  D.  Allen,  a  prisoner  cbarged 
with  murder  at  Fort  Sheridan,  is,  on  account  of  illness,  con- 
fined to  the  Cook  County  hospital,  and  by  order  of  the  court 
is  guarded  by  two  men.  You  ask  from  what  appropriation  the 
expense  ot  these  guards  should  be  paid. 
The  appropriation  for  support  of  prisoners  provides: 

"  For  support  of  United  States  prisoners,  including  necefl®^ 
clothing  and  medical  aid  and  transportation  to  place  of  convic- 
tion, or  place  of  bona  fide  residence  in  the  United  States?  ^!* 
including  support  of  prisoners  becoming  insane  during  imp^ 


Digitized  by  VjOOQ  IC 


CLAIM   FOE   UNLIQUIDATED   DAMAGES.  487 

onment,  as  well  before  as  after  conviction,  and  continuing  insane 
after  expiration  of  sentence,  who  have  no  friends  to  whom  they 
may  be  sent."    •    •    • 

It  has  been  the  practice  to  pay  the  expense  incurred  for 
guards  in  cases  similar  to  the  one  above  referred  to  from  this 
appropriation,  as  an  incident  to  the  support  of  prisoners. 
Hence  the  exx)en8e  in  this  case  should  be  paid  from  the  appro- 
priation ^*  Support  of  prisoners,  United  States  courts." 

In  this  connection  I  would  call  your  attention  to  the  fact  that 
requests  for  decisions  in  advance  of  the  payment  of  accounts 
should  be  addressed  to  this  office  and  not  to  the  Auditor.  (See 
1  Gomp.  Dec.,  94.) 

Respectfully,  yours,  R.  B.  Bowleb, 

Comptroller. 
Mr.  J.  W.  Arnold, 

United  States  Marshal^  Chicago, 


CLAIM  FOR  UNLIQUIDATED  DAMAGES. 

The  Jurifldiotion  of  the  aocounting  officers  is  limited  to  olaimB  arising  on 
COD  tracts  express  or  implied  and  does  not  extend  to  a  claim  for  iinliqut< 
dated  damages  even  though  such  claim  does  not  arise  from  the  tort  of 
an  officer  of  the  Qoyemment. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

April  9, 1896. 
Sir  :  I  am  in  receipt  of  your  letters  of  January  18  and  Feb- 
ruary 11  with  reference  to  a  voucher  in  the  name  of  Frank 
Walley  Perkins  for  $3  "for  one  pair  blankets  destroyed  in 
extinguishing  fire  caused  by  explosion  of  signal  lamp  on  the 
tower"  of  a  Coast  and  Geodetic  Survey  signal  station. 

It  appears  that  one  P.  M.  Creagh  was  employed  by  Assistant 
Perkins  as  a  light  keeper  on  the  tower  of  one  of  the  Coast 
Survey  signal  stations,  to  exhibit  lights  at  night  for  the  observa- 
tion of  observers  engaged  in  the  work  of  triangulation.  One 
of  the  three  lamps  exhibited  by  Mr.  Creagh  exploded,  and  in 
his  efforts  to  extinguish  the  fire  he  destroyed  or  damaged  a  pair 
of  blankets  which  he  had  with  him  for  protection  from  the 
cold.  The  blankets  were  the  personal  property  of  Mr.  Creagh, 
and  he  presented  a  bill  for  them  which  Mr.  Perkins  paid ;  in 
•  other  words,  his  claim  is  for  a  reimbursement  for  the  destruc- 
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tioD  or  damage  of  two  blankets  in  his  efforts  to  preserve  Gov- 
ernment property. 

From  the  facts  as  above  stated  it  is  manifest  that  the  claim 
of  Mr.  Greagh  for  the  value  of  the  pair  of  blankets  destroyed 
in  extinguishing  the  fire,  although  one  not  arising  becaose  of 
the  tort  of  any  officer  of  the  Qovernment,  is  yet  one  for  anliqai 
dated  damages  and  not  a  claim  under  a  contract  express  or 
implied  to  which  the  jurisdiction  of  the  accounting  officers  is 
limited.     (See  1  Comp.  Dec.,  261  j  id.,  283;  2  Gomp.  Dec.,  174.) 

You  are  therefore  not  authorized  to  pay  the  voucher  above 
referred  to. 

Respectfully,  yours,  R.  B.  Bowler, 

Comptroller. 

Mr.  R.  J.  Griffin, 

Disbursing  Agent,  Coast  and  Geodetic  Survey. 


REFUNDMENT  OF  LICENSE  FEES  IN  THE  DISTRICT 
OF  GOLUMBIA. 

The  act  of  the  legislative  assembly  of  the  District  of  Colombia,  passed 
January  19, 1872,  making  provision  for  the  refundment  of  license  ftts 
improperly  collected,  aathorizes  (by  virtue  of  the  act  of  Congress  of 
June  11, 1878,  continuing  said  acts  of  the  legislative  assembly  in  force) 
the  refundment  of  fees  deposited  for  licenses  under  section  3  of  the 
act  of  April  23,  1892,  when  such  licenses  are  not  granted. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

April  11, 1896. 
Gentlemen:  I  am  in  receipt  of  your  letter  of  February  20, 
inclosing  communications  from  the  auditor  and  the  attorney 
for  the  District  of  Columbia  relating  to  the  refundment  of 
deposits  for  licenses  not  granted.  These  communications  set 
forth  elaborately  the  claim  that  the  Commissioners  have  authui- 
ity  to  refund  the  amount  deposited  for  licenses  which  for  any 
reason  can  not  be  granted,  and  relate  particularly  to  the 
refundment  of  fees  paid  for  permits  under  section  3  of  the 
act  of  April  23,  1892  (27  Stat.,  21),  which  fees  are  required  to 
be  "deposited  in  the  Treasury  of  the  United  States,  oDe-h»|i 
to  the  credit  of  the  United  States  and  one-half  to  the  credit 
of  the  District  of  Columbia/'    They  are  brought  forth  by  *. 
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decision  of  July  13, 1894,  made  by  the  First  Comptroller,  to 
the  effect  that  such  refundment  can  not  be  made.  You  ask, 
in  view  of  the  statements  mada  by  the  auditor  and  the  attor- 
ney, that  said  decision  be  reviewed^  as  there  are  many  similar 
claims  presented  for  refundment,  which  claims  you  ask  author- 
ity to  pay. 

On  January  19, 1872,  the  legislative  assembly  of  the  Dis- 
trict of  Columbia  passed  an  act  (Chap.  XXXI),  sections  1 
and  2  of  which  are  as  follows : 

**  Be  it  enacted  by  the  legislative  asiemhly  of  the  District  of  Co- 
lumbia^ That  the  governor  is  hereby  authorized  and  instructed 
to  cause  all  taxes  erroneously  paid  in  the  District  of  Columbia 
to  be  refunded  by  the  proper  accounting  and  disbursing  officers 
of  said  District,  upon  the  certificate  of  the  collector  of  such 
erroneous  payment,  which  certificate  shall  state  the  nature  of 
the  error,  the  name  of  the  person  or  persons  by  whom  such 
excessive  payment  was  made,  and  such  other  particulars  as 
may  be  necessary  to  satisfy  the  accounting  officers  that  such 
claim  for  reimbursement  is  just  and  equitable;  and  the  said 
accounting  and  disbursing  officers  shall  pay  all  moneys  so 
refunded  out  of,  and  charge  the  same  to,  the  fund  which  was 
credited  with  the  erroneous  payment. 

"Sec.  2.  And  be  it  further  enactedj  That  whenever  any  per- 
son shall  deposit  money  in  the  Treasury  for  the  purpose  of 
procuring  a  license,  and  said  license  shall  have  been  subse- 
quently refased  by  legal  authority,  it  shall  be  the  duty  of  the 
accounting  and  disbursing  officers  of  the  District  to  refund 
the  money  so  deposited,  deducting  therefrom  an  amount  justly 
proportioned  to  the  time  during  which  such  license  shall  have 
been  used  by  the  applicant  therefor,  or  his  representatives, 
and  charge  the  amount  so  refunded  to  the  fund  which  was 
credited  with  the  original  deposit."  (Chap.  LXV,  sections 
60-61,  Oomp.  Stat.  D.  C.) 

The  form  of  government  of  the  District  created  by  the  act 
of  February  21, 1871  (16  Stat.,  419),  under  which  the  act  of  the 
legislative  assembly  above  quoted  was  passed,  was  completely 
changed  by  the  act  of  June  20, 1874  (18  Stat.,  116),  which 
created  a  Board  of  Commissioners,  said  last-named  act  being 
again  superseded  by  "An  act  providing  a  permanent  form  of 
government  for  the  District  of  Columbia,"  of  June  11,  1878 
(20  Stat.,  102).    In  this  act  it  was  specifically  provided  that— 

"All  laws  now  [then]  in  force  relating  to  the  District  of 
Columbia,  not  inconsistent  with  the  provisions  of  this  act,  shall 
remain  in  full  force  and  ettect." 

This  clause  clearly  adopted  and  continued  as  in  full  force  and 
effect  the  sections  of  the  act  of  the  legislative  assembly  above 
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quoted,  to  the  same  extent  and  with  the  same  effect  as  if  said 
sections  had  been  literally  enacted  by  Congress  as  sections  of 
the  statute  of  June  11, 1878,  Above  cited,  generally  known  as 
*^The  organic  act.'^    These  sections  of  the  act  of  the  legislative 
assembly  have  always  been  treated  as  creating  a  permanent 
and  indefinite  appropriation  of  the  amounts  necessary  to  repay 
the  taxes  and  licenses  authorized  by  said  sections  to  be  refunded. 
If  there  were  any  doubt  upon  this  question  the  practical  con- 
struction for  a  long  period  of  time  should  be  allowed  to  deter- 
mine it  in  favor  of  the  practice.    The  doubt  which  the  First 
Comptroller  entertained  as  to  the  applicability  of  these  sections 
to  fees  for  permits  under  the  act  of  April  23, 1892,  arose  from 
the  provision  therein  which  required  one-half  of  said  fees  to  be 
deposited  in  the  Treasury  to  the  credit  of  the  United  States, 
as  it  was  not  seen  how  an  act  of  the  legislative  assembly  of  the 
District  could  create  an  appropriation  of  moneys  once  depos- 
ited to  the  credit  of  the  United  States.    As,  however,  the  acts 
of  the  legislative  assembly  in  force  prior  to  the  passage  of  the 
organic  act  were  by  the  provisions  of  that  act  adopted  and 
ratified  by  Congress  as  if  made  by  Congress  itself,  they  should 
be  given  the  same  force  and  effect  &s  if  they  had  in  fact  been 
passed  by  Congress,  and  therefore  they  constitute  appropria 
tions  for  the  repayment  of  taxes  erroneously  paid  and  of  license 
fees  when  the  licenses  for  which  the  fees  are  paid  are  subse- 
quently refused  by  legal  authority. 

This  is  substantially  the  claim  made  by  the  auditor  and  the 
attorney  for  the  District,  and  upon  careful  reconsideration  ot 
the  matter  I  am,  for  the  reasons  above  given,  of  the  opinion 
that  their  contention  is  correct.  Therefore  you  are  authorized 
to  refund  fees  paid  for  x)ermits  under  section  3  of  the  act  of 
April  23,  1892,  when  said  permits  are  refused,  notwithstanding 
the  amount  of  the  fees  paid  therefor  have  been  deposited  into 
the  Treasury  of  the  United  States  in  accordance  with  the  pro- 
visions of  section  3  of  said  act. 

Respectfully,  yours,  R.  B.  Bowlee, 

Comptroller. 

The  Commissioners  of  the  District  of  Columbia. 
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REWARD  OF  PERSON  FURNISHING  INFORMATION 
OF  FRAUD  UPON  THE  CUSTOMS  REVENUE. 

Under  seotio^  4  of  the  act  of  June  22, 1874,  the  Secretary  of  the  Treaflary 
may  pay  not  exceeding  $6,000  to  a  person  furniAhiug  original  informa- 
tion concerning  a  fraud  upon  the  customs  revenue,  although  the  goods 
seized  are  released  upon  payment  of  a  fine  equal  to  and  in  lieu  of  the 
legal  duties. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

April  liy  1896. 
Sir  :  I  am  in  receipt  of  yoar  letter  of  the  10th  instant,  in 
which  you  say : 

^'The  Department  is  in  receipt  of  a  claim  of  Mr.  A.  R. 
Lafrance  for  compensation  under  section  4  of  the  act  of  June 
22, 1874,  for  information  furnished  the  Government  in  the  mat- 
ter of  the  illegal  introduction  into  the  United  States  by  one 
J.  B.  Lalliberte,  of  Quebec,  Canada,  of  fur  garments,  etc. 

^'It  appears  that  some  of  the  articles  seized  as  the  result  of 
information  obtained  from  Lafrance  were  released  upon  pay- 
ment of  a  fine  equal  to  and  in  lieu  of  legal  duties,  while  others 
were  forfeited." 

You  ask  whether  you  are  authorized  to  compensate  Mr. 
Lafrance  for  the  information  furnished  by  him  under  the  cir- 
comstances  above  recited. 

Section  4  of  the  "antimoiety"  act  of  June  22, 1874  (18  Stat., 
186),  provides — 

^'That  whenever  any  ofQcer  of  the  customs  or  other  person 
shall  detect  and  seize  goods,  wares,  or  merchandise,  in  the  act 
of  being  smuggled,  or  which  have  been  smuggled,  he  shall  be 
entitled  to  such  compensation  therefor  as  the  Secretary  of  the 
Treasury  shall  award,  not  exceeding  in  amount  one  half  of  the 
net  proceeds,  if  any,  resulting  from  such  seizure,  after  deduct- 
ing all  duties,  costs,  and  charges  connected  therewith.  •  •  • 
And  whenever  any  person  not  an  officer  of  the  United  States 
shall  furnish  to  a  district  attorney,  or  to  any  chief  officer  ot  the 
customs,  original  information  concerning  any  fraud  upon  the 
customs  revenue,  perpetrated  or  contemplated,  which  shall  lead 
to  the  recovery  of  any  duties  withheld,  or  of  any  fine,  penalty, 
or  forfeiture  incurred,  whether  by  importers  or  their  agents, or 
by  any  officer  or  person  employed  in  the  customs  service,  such 
compensation  may,  on  such  recovery,  be  paid  to  such  person 
so  furnishing  information  as  shall  be  just  and  reasonable,  not 
exceeding  in  any  case  the  sum  of  five  thousand  dollars;  which 
compensation  shall  be  paid,  under  the  direction  of  the  Secre- 
tary of  the  Treasury,  out  of  any  money  appropriated  for  that 
purpose.^^ 
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This  section  provides  for  compensation  to  two  different 
character  of  persons — first,  seizors,  who  are  limited  to  one-half 
of  the  net  proceeds  resulting  from  the  seizure,  and,  second, 
informers,  who  are  entitled  to  such  comx)en8ation  as  the 
Secretary  of  the  Treasury  may  allow,  not  exceeding  in  any 
case  95,000,  provided  that  as  a  result  of  the  information  for- 
nished,  either  a  duty  intended  to  be  withheld  or  any  fine, 
penalty,  or  forfeiture  incurred  is,  in  fact,  recovered.  (See  18 
Opin.  A.  G.,  69.) 

Mr.  Lafrance  was  an  informer  and  not  a  seizor,  and  as  duties 
were  recovered  as  a  result  of  the  information  Airnished  by 
him,  you  are  authorized  to  pay  him  such  compensatiou,  not 
exceeding  $5,000,  as  you  may  deem  proper. 
Kespectfully,  yours, 

B.  B.  Bowler, 

Comptroller. 

The  Secretary  of  ths  Treasury. 


EXPENSES  IN  ERECTION  OF  MONUMENT  TO  MARK 
THE  BIRTHPLACE  OF  WASHINGTON. 

The  expense  of  placing  an  iron  fence  around  the  monnment  erected  to 
mark  the  birthplace  of  George  Washington  is  payable  from  the  appro- 
priation made  for  the  monument,  when  approved  by  the  Secretary  of 
State,  under  whose  direction  the  appropriation  is  placed. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

April  14, 1696. 
Sir  :  I  have  received  your  letter  of  the  11th  instant,  in  which 
you  state  that  the  Secretary  of  State  has  authorized  the  con- 
struction  of  an  iron  fence  around  the  monhment  to  mark  the 
birthplace  of  George  Washington,  at  a  cost  not  exceeding 
$700,  to  be  paid  from  the  appropriation  made  by  the  joint  res- 
olution of  February  26,  1881  (21  Stat.,  519),  and  you  ask 
whether  such  an  expense  is  a  proper  charge  against  the  appro- 
priation referred  to,  and  whether,  if  paid  by  you,  the  vouchers 
therefor  will  be  allowed  in  the  settlement  of  your  accounts. 
It  is  provided  in  the  joint  resolution  of  February  26, 1881— 

"  That  the  sum  of  thirty  thousand  dollars  be,  and  is  hereby, 
appropriated,  out  of  any  money  in  the  Treasury  not  otherwise 
apj)ropriated,  for  the  purpose  of  erecting  a  monument  at  and 
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to  mark  the  birthpla(!e  of  George  Washington,  ivhich  sum  shall 
be  expended  under  the  direction  of  the  Secretary  of  State,  who 
shall  have  the  management  and  control  of  the  erection  of  said 
monument."    *    •    • 

The  Secretary  of  Stat^  having  decided  that  the  fence  is  nec- 
essary for  the  protection  of  the  monument,  the  expense  of 
erecting  it  is,  in  my  opinion,  such  a  necessary  incident  to  the 
erection  of  the  monument  itself  as  to  bring  it  within  the  ap- 
propriation. 

Payments  made  by  you  from  said  appropriation  in  the  erec- 
tion of  such  a  fence,  under  the  direction  of  the  Secretary  of 
Stat«,  will  therefore  be  credited  in  your  accounts. 
Respectfully,  yours, 

li.  B.  Bowler, 

Comptroller, 
Col.  John  M.  Wilson, 

Corps  of  Engineers^  United  States  Army. 


IRON  GUARDS  CJPON  WINDOWS  OF  OFFICE  OF 
ASSISTANT  TREASURER  IN  RENTED  BUILDING 
AT  CHICAGO. 

The  expense  of  providing  iron  gaards  upon  the  windows  of  the  office  of 
the  assistant  treasurer  in  the  temporary  building  rented  by  the  Gov- 
ernment at  Chicago  is  properly  payable  from  the  appropriation  ''  Con- 
tingent expenses^  Independent  Treasury/'  as  a  necessary  expense  in 
the  safe-keeping  of  the  pnblic  moneys  within  the  meaning  of  section 
3653,  Revised  Statutes. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

April  14^  1896. 
Sir:  I  am  in  receipt  of  your  letter  of  the  11th  instant  in 
which  you  state  that  the  assistant  treasurei:  of  the  United 
States  at  Chicago  deems  it  essential  to  the  safe-keeping  of  the 
public  moneys  in  liis  custody  that  the  windows  in  the  rented 
building  where  his  oflSce  is  temporarily  located  during  the 
reconstraction  of  the  Government  building  be  provided  with 
heavy  iron  guards.  There  being  no  provision  in  the  lease  of 
the  rented  premises  requiring  the  leasor  to  furnish  this  addi- 
tional security,  you  ask  from  what  appropriation  the  expense 
may  be  paid.  Guards  of  a  similar  character,  when  required 
in  buildings  owned  by  the  Government,  under  the  control  of 
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the  Treasury  Department,  are  provided  from  the  appropriation 
"Repairs  and  preservation  of  public  buildings.'' 
Section  3653,  Revised  Statutes,  in  part  provides: 

"The  officers,  respectively,  whose  duty  it  is  made  by  tbis 
Title  to  receive,  keep,  or  disburse  the  public  moneys,  as  the 
fiscal  agents  of  the  Government,  may  be  allowed  any  necessary 
additional  expenses  for  clerks,  fireproof  chests  or  vaults,  or 
other  necessary  expenses  of  safe-keeping,  transferring,  or 
disbursing  the  moneys."    •    •    • 

In  the  appropriation  '^Contingent  expenses,  Independent 
Treasury,"  specific  provision  is  made  for  "contingent  ex- 
penses under  the  requirements  of  section  3653  of  the  Revised 
Statutes  of  the  United  States,  for  the  collection,  safe-keeping, 
transfer,  and  disbursement  of  the  public  money." 

The  expense  of  furnishing  the  iron  guards  requested  by  che 
assistant  treasurer  clearly  comes  within  the  meaning  of  the 
words  "  or  other  necessary  expenses  of  safe-keeping  •  •  • 
the  moneys,"  in  section  3653,  and  such  sum  as  may  be  first 
expressly  authorized  by  you  as  required  by  that  section  may 
be  paid  from  the  appropriation  "Contingent  expenses,  Inde- 
l)endent  Treasury." 

Respectfully,  yours,  R.  B.  Bowler, 

Comptroller. 

The  Secretary  of  the  Treasury. 


USB  OF  COAST  SURVEY  APPROPRIATIONS. 

The  coast  ftnrvey  appropriation  for  fumishiiig  points  to  8t>ate  snnreys  can 
not  be  a»e<l  for  establishing  base  lines  for  the  work  of  transoootiDen- 
tal  triangnlation,  unless  such  lines  are  necessarily  incident  to  the 
furnishing  of  the  points  to  the  State  surveys  and  are  established  for 
that  purpose. 

Treasury  Department, 
Office  c^f  Comptroller  of  the  Treasury, 

April  15  J 1896. 
Sir  :  I  am  in  receipt,  by  your  reference,  of  a  letter  of  the 
7th  instant  from  the  Superintendent  of  the  Coast  and  Geodetic 
Survey,  in  which  he  submits  for  decision  the  question  involved 
in  the  following  statement: 

"An  act  of  Congress,  approved  March  3, 1871  (16  Stat.,  508), 
reads  as  follows: 

"  'For  extending  the  triangulation  of  the  coast  survey  so  as 
to  form  a  geodetic  connection  between  the  Atlantic  and  Paciiic 
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coasts  of  the  United  States,  •  •  •  Provided^  That  the 
triangulation  shall  determine  points  in  each  State  in  the  Union 
which  shall  make  requisite  provisions  for  its  own  topographical 
and  geological  surveys.' 

"Under  the  provisions  of  this  act  the  geodetic  connection 
between  the  Atlantic  and  Pacilic  is  now  almost  complete^  and 
the  work  has  given  points  to  all  the  States  through  which  it 
passes.  There  remain,  however,  in  order  that  the  work  may 
be  properly  verified  and  controlled,  several  base  lines  to  meas- 
ure and  connect  with  the  transcontinental  triangulation. 

"The  sundry  civil  bill  for  tlie  year  1896  contains  this  item: 

"'For  furnishing  points  to  State  surveys,  to  be  applied  as 
far  as  practicable  in  States  where  points  have  not  been  fur- 
nished, and  for  surveying  and  distinctly  marking  with  perma- 
nent monuments  that  portion  of  the  eastern  boundary  of  the 
State  of  California  commencing  at  and  running  southeastward 
from  the  intersection  of  the  thirty-ninth  degree  of  north  lati- 
tude with  the  one  hundred  and  twentieth  degree  of  longitude 
west  from  Greenwich,  twelve  thousand  dollars,  to  be  immedi- 
ately available.' 

"Since  it  appears  evident  that  the  act  of  March  3^  1871, 
contemplated  the  furnishing  of  points  to  State  surveys  m  con- 
nection with  and  through  the  instrumentality  of  the  transcon- 
tinental triangulation,  and  since  the  sundry  civil  bill  of  1896 
apparently  gave  large  discretion  as  to  the  application  of  the 
State  survey  money,  I  beg  to  ask  whether,  in  your  opinion, 
part  of  the  money  appropriated  to  State  surveys  could  be 
legitimately  allotted  to  verifying  and  strengthening  the  points 
established  by  the  transcontinental  triangulation." 

In  the  sundry  civil  appropriation  a(jt  of  March  2, 1895,  there 
is,  in  addition  to  the  appropriation  above  quoted,  the  follow- 
ing: "For  continuing  the  transcontinental  geodetic  work  on 
the  line  between  the  Atlantic  and  Paciiic  oceans,  thirteen 
thousand  dollars." 

It  is  entirely  clear  that  this  latter  appropriation  is  that 
chargeable  with  the  expense  of  verifying  the  transcontinental 
triangulation  by  measuring  and  connecting  the  base  lines  neces- 
sary to  accomplish  that  purpose,  and  therefore  that  the  special 
appropriation  "for  furnishing  points  to  State  surveys,"  etc.,  is 
not  available  for  that  purpose,  for  it  is  well  established  that 
where  one  appropriation  is  made  for  a  particular  purpose  no 
other  appropriation  is  available  for  the  same  purpose  notwith- 
standing the  language  thereof  broadly  construed  might  be 
sufficient  to  authorize  it.  (1  Comp.  Dec,  126;  id.^  236;  id.^ 
417;  tU,  563.) 

It  is  not  meant  to  decide,  however,  that  where,  in  order  tx) 
furnish  a  point  to  a  particular  State  survey  which  the  Coast 
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and  Geodetic  Survey  is  prepared  to  famish  (the  expense 
thereof  to  be  paid  from  the  appropriation  "for  famishing 
points  to  State  surveys,"  etc.),  it  is  necessary  to  measure  a 
particular  base  line  for  the  purpose  of  giving  the  point  to  the 
particular  State  survey,  the  expense  of  measuring  such  base 
line  is  not  payable  from  the  appropriation  "for  furnishing 
points  to  State  surveys,"  etc.,  although  this  base  line  could 
also  be  used  for  the  purpose  of  verifying  the  transcontinental 
triangulation,  for  in  this  case  the  work  of  measuring  the  ba«e 
line  would  be  incidental  to  the  work  of  furnishing  the  point  to 
the  Stater  survey.  The  cost  of  the  survey  of  such  a  base  line 
would  be  a  proper  charge  against  the  appropriation  for  fur- 
nishing points  to  State  surveys. 

Respectfully,  yours,  R.  B.  Bowleb, 

Comptroller, 
The  Secretary  of  the  Treasury. 


APPROPRIATIONS   FOR   RIVER   AND    HARBOR 
IMPROVEMENTS. 

Appropriations  for  continuing  the  impTovemeut  of  rivers  and  harbors,  not 
being  limited  to  a  particular  fiscal  year  and  being  made  (by  section  5 
of  the  act  of  Jane  20,  1874)  available  until  otherwise  ordered  by  Con- 
gress, may  be  used  for  the  payment  of  exx>enses  properly  iucorred  at 
any  time  after  the  work  for  which  they  are  made  was  authorized. 

Treasury  Departheivt, 
Office  of  Comptroller  of  the  Treasury, 

April  16,  1896. 
Sir  :  I  have,  by  your  reference  of  April  14, 1896,  the  letter 
of  Oapt.  H.  E.  Waterman,  secretary  of  the  Mississippi  River 
Commission,  addressed  to  you  March  19, 1896.     He  states: 

"I  find  that  the  water  license  on  the  premises  occupied  by 
the  Commission  in  St.  Louis,  No.  2732  Pine  street,  has  remained 
unpaid  for  the  period  commencing  May  1, 1892,  to  date. 

''There  is  no  question  of  the  justice  of  the  bill  for  this 
period,  but  I  am  in  doubt  as  to  whether  I  am  authorized  to 
pay  for  this  entire  period  out  of  the  funds  now  available. 

''The  funds  now  available  for  any  indebtedness  are  those 
pertaining  to  appropriations  under  acts  of  August  18,  1894, 
and  March  2, 1895,  sundry  civil  acts,  and  the  question  arises 
as  to  whether  these  funds  can  be  diverted  to  the  payment  of 
bills  contracted  prior  to  July  1,  1894.'' 

The  proviso  of  section  o,  act  of  June  20, 1874  (18  Stat.,  110), 
appears  to  answer  fully  the  question  raised  by  Captain  Water- 
man. 
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"Sec.  5.  That  from  and  after  the  flrst  day  of  July,  eighteen 
hundred  and  seventy-four,  and  of  each  year  thereafter,  the 
Secretary  of  the  Treasury  shall  cause  all  unexpended  bal- 
ances of  appropriations  which  shall  have  remained  upon  the 
books  of  the  Treasury  for  two  fiscal  years  to  be  carried  to 
the  surplus  fund  and  covered  into  the  Treasury:  Provided, 
That  this  provision  shall  not  apply  to  permanent  specific 
appropriations,  appropriations  for  rivers  and  harbors,  light- 
houses, fortifications,  public  buildings,  or  the  pay  of  the  Navy 
and  Marine  Corps;  but  the  appropriations  named  in  this  pro- 
viso shall  continue  available  until  otherwise  ordered  by  Con- 
gress." 

From  this  proviso  it  will  be  seen  that  the  appropriations  for 
rivers  and  harbors  are  continuing  permanent  appropriations, 
without  year,  and  that  therefore  the  water  license  charges 
unpaid  since  May  1,  1892,  are  properly  payable  out  of  any 
funds  now  in  the  hands  of  the  Commission  applicable  to  such 
purposes. 

Respectfully,  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller. 
The  Chief  of  Engineers, 

United  States  Army. 


IN  RE  ACCOUNTS  OF  EDWARD   C.  VINCENT, 
SUPERINTENDENT  OF  IRRIGATION. 

A  properly  oomtnissioned  officer  of  the  Indian  service,  having  an  annual 
salary,  not  limited  to  tlie  actual  performance  of  duty,  is  entitled  to 
his  pay  while  absent  f^om  his  employmeut  by  permission  dnly  author- 
ized, such  absence  not  exceeding  sixty  days  in  one  year.  (Section 
2074,  Rev.  Stat.) 

The  words  "exclusive  of  subsistence,"  when  used  in  connection  with 
traveling  expenses,  are  held  to  exclude  all  hotel  expenses,  rooms, 'and 
lodgings,  as  well  as  meals,  unless  the  language  in  the  appointmeut  or 
orders,  or  the  circumstances  in  the  case,  are  such  as  to  indicate  that 
the  word  ''subsistence''  is  used  in  its  more  limited  sense. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

April  16,  1896. 
Edward  C.  Vincent,  superintendent  of  irrigation,  appeals 
from  the  settlement  by  the  Auditor  for  the  Interior  Depart- 
ment of  his  accounts  from  March  13,  1894,  to  December  31, 
1895. 

The  disallowed  items  may  be  classed  and  considered  under 
three  separate  heads  as  follows: 

I.  Salary  of  the  superintendent  while  absent  from  duty. 
11268— VOL  2 32 
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2.  Subsistence  while  traveling  on  duty. 

3.  Error  in  footing  of  abstract. 

Under  date  of  March  10, 1894,  the  Secretary  of  the  Interior 
issned  to  Mr.  Vincent  the  following  appointment  or  commission : 

"  Know  ye,  that,  reposing  npecial  trust  and  confidence  in  the 
integrity,  ability,  and  discretion  of  Edward  C.  Vincent,  of 
Staunton,  Va.,  I  do  appoint  him  to  be  superintendent  of  irri- 
gation of  the  Navajo  Indian  Reservation,  under  the  provisions 
of  the  act  of  Congress  approved  March  3, 1893  (27  Stat.,  612), 
with  compensation  of  $2,500  per  annum  and  actual  and  neces- 
sary traveling  expenses,  exclusive  of  subsistence,  and  do 
authorize  and  empower  him  to  execute  and  fulfill  the  duties  of 
that  office  according  to  law :  And  to  hold  the  said  office,  with 
all  the  rights  and  emoluments  thereunto  legally  appertaining 
unto  him,  the  said  Edward  C.  Vincent,  during  the  pleasure  of 
the  Secretary  for  the  time  being." 

Mr.  Vincent  took  the  oath  of  office  and  entered  upon  duty 
in  Washington,  D.  C,  March  12, 1894.  He  remained  in  Wash- 
ington, for  the  purpose  of  receiving  advice  and  instructions, 
until  March  16, 1894,  at  which  time  he  requested  and  was  in- 
formally given  permission  to  return  to  his  home  at  Staunton, 
Va.,  pending  the  completion  and  approval  of  his  instructions. 
He  returned  to  Washington  March  30, 1894,  received  his  in- 
structions, and  on  April  2  started  for  his  permanent  field  of 
duty.  Ux>on  reaching  Staunton ,  Va.,  he  alleges  he  was  taken 
sick,  confined  to  his  bed,  and  under  care  of  a  physician  for 
three  days. 

On  April  6  he  had  recovered  sufficiently  to  resume  his  jour- 
ney, but  remained  until  the  9th  to  take  advantage  of  an  excur- 
sion rate  of  fare  to  his  destination,  and  for  the  additional  rea- 
son that  he  was  hardly  in  fit  condition  to  travel.  The  desire  to 
take  advantage  of  excursion  rates  was  not  of  itself  sufficient 
excuse  for  his  delay  after  April  6,  but  his  enfeebled  condition 
may  be  held  to  justify  it.  The  Auditor  has  disallowe<l  his 
salary  from  March  18  to  29,  and  from  April  3  to  8,  inclusive, 
because  the  officer  was  not  on  duty  for  that  time. 

By  the  terms  of  his  commission  he  was  to  receive  com|>ensa' 
tion  of  $2,500  per  annum.  There  is  nothing  in  the  commission 
limiting  his  compensation  to  the  time  he  was  actually  perform- 
ing duty,  therefore  he  is  entitled  to  his  pay  so  long  as  he  holds 
his  office,  unless  some  law  limits  his  compensation  to  the  time 
he  was  in  actual  performance  of  duty.  Section  2074,  Bevised 
Statutes,  provides: 

<^No  person  shall  hold  more  than  one  office  under  this  Title 
[Indians],  nor  shall  any  agent    ♦    •    •    or  person  employed 
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under  this  Title  receive  his  salary  while  absent  from  his  agency 
oremployment  without  leave  of  the  •  •  •  Secretary  of  the 
Interior;  but  such  absence  shall  at  no  time  exceed  sixty 
days." 

The  Commissioner  of  Indian  Affairs  reports  that  Superin- 
tendent Vincent  was  given  informal  permission  to  be  absent 
from  March  18  to  29, 1894.  Whether  this  permission  was  granted 
by  the  Secretary  or  the  Commissioner  is  not  stated,  but  as  sec- 
tion 463,  Revised  Statutes,  charges  the  Commissioner,  acting 
under  the  direction  of  the  Secretary,  with  the  management 
of  Indian  affairs,  it  may  fairly  be  presumed  that  the  permis- 
sion to  be  absent  had  the  sanction  of  the  Secretary  of  the 
Interior. 

As  the  superintendent  was  absent  by  permission,  and  such 
absence  did  not  exceed  sixty  days  in  that  year,  he  is  entitled 
to  his  salary  from  March  18  to  29, 1894. 

His  right  to  salary  from  April  3  to  8, 1894,  rests  on  a  differ- 
ent foundation.  On  April  2  he  left  for  his  permanent  field  of 
duty  and  was  taken  sick  en  route.  He  was  in  the  line  of  his 
duty  when  taken  sick.  His  duty  required  him  to  be  where  he 
was  at  that  time,  and  it  can  not  fairly  be  said  that  he  was  ab- 
sent from  his  employment  because  of  his  physical  inability  to 
continue  his  journey,  for  sickness  is  incident  to  any  duty,  and 
I  therefore  hold  him  entitled  to  salary  for  the  time  last  above 
stated. 

The  next  question  to  be  considered  is.  What  is  the  true  con- 
struction of  the  words  "exclusive  of  subsistence,"  as  found  in 
the  commission  of  this  officer  Y 

The  words  "  exclusive  of  subsistence,"  as  here  used,  were 
unquestionably  intended  to  deprive  the  officer  of  something 
to  which  he  would  have  been  entitled  under  the  head  of 
"Actual  and  necessary  traveling  expenses."  The  question  is, 
what  has  been  excluded  f 

The  word  "  subsistence,"  as  defined  by  the  lexicographers, 
has  a  general  as  well  as  a  special  or  limited  meaning.  Its 
general  and  ordinary  definition  is:  "That  which  supplies  the 
means  of  living;  that  which  is  furnished;  means  of  support; 
livelihood." 

In  its  limited  meaning,  it  is  defined  as  "  food,  provisions." 

The  word  "  subsistence"  has  often  been  used  in  statutes  and 
departmental  orders,  and,  unless  used  in  connection  with  other 
words  which  clearly  show  its  limited  meaning,  its  general 
definition  has  invariably  been  held  to  be  the  true  one. 
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The  act  of  February  12,  1895  (28  Stat.,  657),  provides: 

^^  That  when  auy  officer  so  travelmg  shall  travel  iu  whole  or 
ill  part  on  any  raOroad  [roads  specified],  he  shall  be  allowed  for 
himself  only  four  cents  per  mile  as  a  subsistence fiind."    ♦    *    * 

This  language  is  found  in  previous  acts  relating  to  the  same 
snbjei't,  and  it  has  invariably  been  held  to  cover  all  living 
expenses,  hotel  expenses,  meai^  and  lodging. 

The  words  "exclusive  of  subsistence"  will  be  found  in  the 
commissions  of  the  following  special  disbursing  agents  of  the 
Indian  service:  Ambrose  H.  Hill,  John  K.  Eankin,  Henry  J. 
Aten,  Joseph  E.  Gray,  and  Thomas  W.  Turpin.  Xone  of  these 
officers  ever  claimed  they  were  entitled  to  lodging,  or  that /ood 
only  was  excluded.  The  same  words  are  found  iu  the  commis- 
sion of  Special  Agent  Marcus  R.  Sulger.  This  officer  claimed 
both  food  and  lodging,  but  both  were  disapproved  by  the 
Commissioner  of  Indian  Affairs  and  disallowed  by  the  account- 
ing officers.  In  the  accounts  of  Superintendent  Vincent,  now 
under  consideration,  these  are  charges  for  hotel  expenses 
(food  and  lodging),  and  these  charges  have  been  disapproved 
by  the  Commissioner  of  Indian  Affairs,  who  refused  to  waive 
his  disapproval  when  applied  to  by  the  officer  interested.  This 
action  was  in  entire  harmony  with  the  uniform  construction 
given  to  the  words  "  exclusive  of  subsistence"  when  used  as 
they  have  been  iu  the  commission  of  Superintendent  Vincent. 

The  construction  to  be  placed  on  the  words  "  exclusive  of 
subsistence,"  therefore,  is  not  a  new  question,  and  such  long- 
established  and  persistently  adhered  to  construction  should 
not  be  disturbed  without  the  most  cogent  reasons. 

^<  K  there  were  ambiguity  or  doubt,  then  such  a  practice, 
begun  so  early  and  continued  so  long,  would  be  in  the  highest 
degree  persuasive,  if  not  absolutely  controlling  iu  its  etfect." 
{United  States  v.  Graham^  110  U.  S.,  221.) 

In  view  of  the  precedents  and  long  practice,  I  hold  that  the 
words  '*  exclusive  of  subsistence,''  as  used  in  the  commission 
of  Superintendent  Vincent,  are  sufficient  to  exclude  all  hotel 
expenses,  lodging  and  rooms,  as  well  Jia  meals. 

The  third  question  is  a  disallowance  of  50  cents  on  account 
of  an  alleged  error  in  footing  of  tlie  abstract  of  disbursement 
for  the  first  quarter  of  1895.  An  examination  of  the  papers 
shows  no  such  error,  and  the  disallowance  will  be  removed,  and 
the  account  restated  in  accordance  with  the  statement  of  dif- 
ferences of  even  date  herewith. 

Edw.  a.  Bowers, 

Assistant  Comptroller, 
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PAY  OF  KAVT  OFFICER  DETACHED  AND  BECBIV- 
IKG  TREATMENT  AT  A  HOSPITAL. 

An  officer  of  the  Navy  formally  detached  from  daty  in  order  that  lie  may 
receive  medical  treatment  at  a  hospital  is  entitled  only  to  waiting 
orders  pay. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

April  17, 1896. 
Sir  :  I  am  in  receipt  of  your  letter  of  April  16, 1896,  in  which 
joa  request  a  decision  in  the  case  of  Lieut.  H.  M.  Dombaugh, 
United  States  "Navy,  who  is  now  under  treatment  at  the  Army 
and  Navy  General  Hospital,  Hot  Springs,  Ark.,  under  the 
following  order: 

"You  are  hereby  detached  from  duty  in  the  Bureau  of  Ord- 
nance, Navy  Department,  will  proceed  to  Hot  Springs,  Ark., 
and  permission  is  granted  you  to  report  to  the  commanding 
officer  of  the  Army  and  Navy  General  Hospital  at  that  place 
for  treatment. 

"A  permit  for  your  admission  to  the  hospital  from  the  Sur- 
geon-General of  the  Navy  is  herewith  inclosed. 
'^Very  respectfully, 

"W.  McAdoo,  Acting  Secretary?^ 

From  this  order  it  clearly  appears  that  Lieutenant  Dom- 
baugh was  detached  from  duty,  and  therefore  placed  upon 
waiting  orders,  and  is  accordingly  entitled  to  be  paid  as  "on 
leave"  or  "waiting  orders,"  and  not  to  "other  duty"  pay. 

In  this  connection,  your  attention  is  invited  to  my  decision 
of  December  14,  1895,  in  the  case  of  Lieut.  Commander  G.  W. 
Tyler,  (2  Oomp.  Dec,  298),  which  in  effect  holds  that  the  char- 
acter of  the  service  is  not  altered  by  the  mere  fact  that  an 
officer  goes  to  hospital  for  treatment;  but  if  he  is  formally 
detached  from  his  duty  in  order  that  he  may  obtain  treatment 
for  his  ailment,  he  is  thereby  placed  upon  waiting  orders. 
Respectfully,  yours, 

Edw.  a.  Bowers, 

Assistant  Comptroller. 
Paymaster  Lawrence  G.  Boggs, 

United  States  Navy,  Navy- Yard,  New  York. 
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PAYMENT  OF  EENT  TO  A  LESSEE  OF  A  BUILDING. 

When  qaarters  are  rented  by  the  Government  from  the  lessee  of  a  building 
ehch  lessee  and  not  the  owner  of  the  bnilding  is  the  principal  and  pay- 
ment of  the  rent  to  him  is  not  in  contravention  of  section  3477,  Revised 
Statates,  prohibiting  assignments. 

Treasury  Department, 
Office  of  Comptroller  of  tAe  Treasury, 

April  18, 1896. 
Sir  :  I  have  by  your  reference  of  April  14,  the  letter  of  Gapt. 
H.  E.  Waterman,  secretary  of  the  Mississippi  ^  River  Commis- 
sion, of  March  19, 1896,  requesting  a  decision  in  reference  to 
the  payment  of  rent  for  quarters  now  occupied  by  the  Com- 
mission to  a  lessee,  M.  A.  Wolff  &  Co.,  instead  of  to  the  actual 
owner,  Mrs.  Virginia  Kuapp.    He  states : 

"  It  seemed  to  me  that  these  parties  (M.  A.  WolflF&  Co.)  had 
by  this  lease  become  for  the  time  being  the  owners  of  the  build- 
ing and  entitled  to  sublet  the  premises  to  the  Government. 
Accordingly,  for  the  month  of  January,  I  paid  them  the  rent, 
amounting  to  $110,  taking  their  receipt  for  the  same  as 
principals.'^ 

It  appears,  however,  that  Captain  Waterman  had  some 
doubt  as  to  the  propriety  of  this  action  and  therefore  has 
referred  the  matter  to  your  office. 

An  examination  of  a  copy  of  the  lease  made  by  Virginia 
Knapp,  lessor,  to  the  firm  of  M.  A.  Wolff  &  Go.  shows  beyond 
question  that  the  action  of  Captain  Waterman  in  treating  Wolff 
&  Co.  as  the  persons  to  be  dealt  with  was  correct.  The  United 
States  have  rented  these  premises  from  Wolff  &  Co.,  who  alone 
have  any  claim  against  the  United  States  and  payment  to  them 
is  payment  to  the  claimant  directly,  consequently  the  question 
of  an  assignment  or  power  of  attorney  to  collect  does  not  arise, 
and  section  3477,  Kevised  Statutes,  and  the  Comptroller's  con- 
struction thereof,  has  no  application  to  this  case.  I  have 
therefore  to  advise  you  that  payments  may  continue  to  be 
made  to  and  receipts  taken  from  M.  A.  Wolff  &  Co.,  the  lessees 
of  the  property  in  question. 

liespectfully,  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller, 

The  Chief  of  Engineers, 

United  States  Army. 
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PAYMENT    TO   A   DEFAULTING    CONTRACTOR    OF 
THE  10  PER  CENT  RETAINED. 

Under  a  oontract  which  provides  for  the  retention  of  10  per  cent  until  the 
completion  of  the  work  therennder,  no  payment  pending  the  comple- 
tion of  the  work  of  any  part  of  the  amount  retained  can  be  made 
after  the  contract  has  been  annulled  on  account  of  the  default  of  the 
contractor,  but  the  amount  should  be  held  to  cover  any  additional 
cost  incurred  by  the  Qovemment  in  completing  the  work. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

April  18  J 1896. 
Sib:  I  am  in  receipt  of  a  letter  of  Acting  Secretary  Doe,  of 
April  15, 1896,  in  reference  to  the  constrnction  of  a  levee  from 
Flint  Creek  to  the  Iowa  Hiver,  forwarding  papers  relating  to 
the  subject,  with  the  statement: 

"  From  which  it  will  be  seen  that  the  contract  with  Mr.  King 
has  been  annulled  and  a  new  contract  been  made  with  other 
parties  for  the  unfinished  portion  of  the  work,  and  beg  that 
you  will  favor  this  Department  with  a  decision  whether  the 
amount  retained  under  paragraph  34  of  the  contract,  oh 
account  of  work  performed  by  Mr.  King,  can  now  be  paid  to 
him." 

Paragraph  34  is  as  follows: 

^<  Payments,  contingent  upon  remittances  from  United  States 
Treasury  Department,  will  be  made  monthly.  A  percentage 
of  ten  (10)  per  centum  will  be  retained  from  each  payment 
until  the  completion  of  the  contract." 

From  the  statements  of  Lieut.  Col.  W.  R.  King,  in  charge 
of  this  work,  it  appears  that  the  work  to  be  performed  under 
the  contract  with  M.  H.  King  has  not  been  completed,  and 
therefore  the  answer  to  your  inquiry,  in  view  of  paragraph  34, 
seems  self-evident,  to  wit :  That  the  moneys  retained  can  not 
now  be  paid,  nor  at  any  time  until  it  is  determined  what  loss, 
if  any,  has  resulted  to  the  Government  from  the  failure  of 
King  to  complete  the  contract,  this  10  per  cent  being  retained 
for  the  purpose  of  insuring  the  Government  against  any  loss 
through  the  failure  of  the  contractor  to  complete  Ihe  work  in 
accordance  with  the  terms  of  the  contract,  as  in  cases  where 
the  work  can  only  be  performed  at  a  rate  in  excess  of  the 
contract  price. 

BespectfuUy,  yours, 

Edw.  a.  Bowers, 

Assistant  Comptroller, 

The  Secretary  of  War. 
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IN    RE    CLAIM    OF    ANDREW    SABINE    FOR    PAT, 
ALLOWANCES,  AND  TRAVEL  PAY. 

The  discharge  of  an  officer  to  enable  him  to  accept  an  appointment  in  a 
higher  grade  in  another  regiment,  the  services  being  snbstantiallj 
continnouB,  is  not  a  final  discharge,  and  does  not  entitle  him  to  travel 
pay.  On  his  final  discharge  only  is  ho  entitled  to  traveling  allow- 
ances to  the  place  where  he  was  originally  enrolled  or  appointed  in 
his  first  service. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

April  J20,  1896, 

Andrew  Sabine  by  bis  attorney,  R.  K.  Sbaw,  of  Marietta, ' 
Ohio,  in  letter  dated  October  14, 1895,  appeals  from  so  much 
of  the  decision  of  the  Auditor  for  the  War  Department,  evi- 
denced by  settlement  No.  223234,  dated  October  1,  1895,  as 
disallows  his  claim  for  travel  pay  on  discharge  as  assistant 
surgeon  Twenty-sixth  Regiment  Ohio  Volunteers,  to  enable 
him  to  accept  an  appointment  as  surgeon  in  the  Seventy-sixth 
Regiment  Ohio  Volunteers. 

Claimant  was  enrolled  at  Maysville,  Ohio,  July  2,  1861,  and 
mustered  into  service  July  25,  1861,  at  Camp  Chase,  Colum- 
bus, Ohio,  to  serve  three  years  as  assistant  surgeon  Twenty- 
sixth  Regiment  Ohio  Volunteers,  and  was  discharged  on 
resignation  February  19,  1863,  by  reason  of  an  appointment 
as  surgeon  in  the  Seventy-sixth  Regiment  Ohio  Volunteers; 
mustered  into  service  as  surgeon  February  19,  1863,  and  was 
dis(;harged  with  his  regiment  at  Columbus,  Ohio,  July  19, 
1865.  On  said  discharge  he  was  paid  travel  pay  and  subsist- 
ence from  Columbus,  Ohio,  to  Maysville,  Ohio. 

The  Auditor  disallowed  his  claim  for  pay  and  allowances 
upon  the  ground  that  he  had  been  paid  in  full,  including 
travel  pay  and  subsistence  on  discharge  as  surgeon,  and  a 
review  of  his  account  shows  that  the  amounts  overpaid  him 
exceed  all  possible  credits.  The  claimant  takes  no  exceptibn 
to  the  Auditor's  action  on  this  part  of  his  claim. 

The  Auditor  disallowed  his  claim  for  travel  pay  on  his  dis- 
charge as  assistant  surgeon  to  accept  the  appointment  as  sur- 
geon, upon  the  ground  that,  "As  he  resigned  from  first  service 
for  personal  reasons  no  travel  pay  is  due."  From  this  decision 
the  claimant  appeals  upon  the  ground  that  the  discharge 
was  not  for  i)er8onal  reasons,  but  in  the  interest  of  the 
Government. 
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The  reason  stated  by  the  Auditor  is  iudefiuite,  and  has  no 
application  to  the  facts  in  the  case.  The  claimant,  however, 
is  not  entitled  to  travel  pay  on  his  discharge  as  assistant  sor- 
geou,  for  the  reason  that  said  discharge  was  not  final,  but 
simply  a  transfer  and  promotion  to  a  higher  grade.  There 
was  no  break  in  his  service,  and  on  his  final  discharge  as  sur- 
geon in  the  Seventy -sixth  Regiment  Ohio  Volunteers,  he  was 
entitled  to  receive  and  did  receive  travel  pay  to  the  place 
where  he  entered  the  service  as  assistant  surgeon  in  the 
Twenty-sixth  Ohio  Volunteers.  (Digest  Second  Comp.  Dec., 
vol:  1,  sec.  2146.) 

In  order  to  entitle  an  officer  or  soldier  to  travel  pay  on  his 
discharge  under  section  15,  act  of  January  29,  1813  (2  Stat., 
796;  Rev.  Stat.,  section  1289),  "he  must  be  out  of  the  service 
80  that  the  United  States  have  no  further  claim  on  him,  p.nd 
he  has  a  right  to  go  where  he  pleases."  Case  of  Reichman  v. 
UniUd  States  (24  0.  Cls.  R.,  485;  Digest  Second  Comp.  Dec, 
vol.  1,  sec.  2190  et  seq.). 

The  claim  is  disallowed. 

Edw.  a.  Bowers, 

Assistant  Comptroller, 


IK  RE  CLAIM  OF  W.  G.  YOUKG  FOR  SERVICES  AS 
REPORTER  OF  AN  ILLEGALLY  CONVENED  GEN- 
ERAL  COURT-MARTIAL. 

A  reporter  employed  by  a  court-martial  is  en  tilled  to  compensation  not- 
withstanding the  coart-martial  was  illegally  convened  of  which  fact 
he  had  no  actual  knowledge. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

April  J24j  1896. 
The  Secretary  of  War  appeals  from  the  decision  of  theAudi- 
tor  for  the  War  Department  of  April  18,  1896,  which  is  as  fol- 
lows: 

^'  I  certify,  that  I  have  examined  the  claim  of  W.  G.  Young 
on  account  of  services,  at  $10  per  diem,  from  May  14  to  19, 
1895,  inclusive,  as  reporter  for  a  general  court-martial  convened 
under  Special  Orders  No.  28,  Headquarters  Department  of  the 
Colorado,  May  10,  1895  (which  orders  and  court  martial  are 
held  by  the  Judge- Advocate-Ceneral,  United  States  Army,  to 
have  been  illegal,  but  the  payment  of  which  claim  has  been 
authorized  by  the  Assistant  Secretary  of  War  to  be  made  from 
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the  appropriatiou  for  <  Contingencies  of  the  Army,  1895  O?  and 
find  that  there  is  nothing  dae  claimant  from  the  United  States, 
for  reasons  as  follows: 

^*  A  specific  appropriation  is  provided  for  the  payment  of  serv- 
ices of  the  character  rendered  by  this  claimant  under  the  head 
of  *  Pay,  etc.,  of  the  Army,'  but  payment  can  not  be  made  out 
of  said  appropriation  as  the  orders  for  the  court-martial  were 
not  issued  by  proper  authority  and  the  proceedings  thereunder 
were  illegal. 

^^  It  is  therefore  held  that  no  legal  obligation  was  incurred 
by  the  United  States  in  the  case,  and  that  payment  of  the 
claim  can  not  lawfully  be  made  from  the  regular  appropriation 
made  for  such  services,  nor  from  any  other  appropriation. 

<^  Said  claim  is  therefore  disallowed." 

In  this  conclusion  I  can  not  concur.  While  it  is  true  that 
the  court-martial  was  improperly  called,  yet  the  reporter  and 
witnesses  are  not  in  my  opinion  bound  to  investigate  the  qaes- 
tion  as  to  the  legality  of  a  court-martial  apparently  regularly 
and  properly  called  to  determine  whether  or  not  it  is  a  legal 
court-martial.  They  have  a  right,  it  seems  to  me,  to  rely  upon 
the  fact  that  the  officer  acted  under  color  of  authority,  and 
that  they  actually  performed  services  in  connection  with  a  de 
facto  court-martial. 

As  to  the  appropriation  from  which  the  services  of  the  re- 
porter are  to  be  paid,  it  is  certain  that  the  item  in  the  Army 
appropriation  act  "  For  compensation  of  reporters  and  wit 
nesses  attending  upon  courts-martial  and  courts  of  inquiry  "  is 
the  proper  appropriation  to  be  charged  with  these  exi)ense8. 

The  decision  of  the  Auditor  is  accordingly  reversed  and  the 
claim  will  be  allowed. 

Edw.  a.  Bowbrs, 

Assistant  Comptroller. 

CLERKS  AT  PENSION  AGENCIES. 

The  clause  in  the  pension  appropriation  acts  for  the  fiscal  yean  1896  and 
1896,  fixing  the  pay  of  the  clerk  designated  at  each  agency  to  sign 
official  checks  at  the  compensation  allowed  dnring  the  fiscal  year  1894 
is  not  permanent  legislation,  hut  is  limited  to  the  appropriations  to 
which  it  is  attached;  and  under  the  authority  contained  in  the  act 
of  March  6,  1896,  the  Secretary  of  the  Interior  may  fix  the  salaries  of 
these  clerks  dnring  the  fiscal  year  1897. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

jVay  i,  1896. 
Sir:  I  am  in  receipt  of  your  commuDication  of  the  28th 
ultimo,  inclosing  a  letter  from  the  Commissioner  of  Pensions, 
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<»]ling  attention  to  the  question  of  the  compensation  to  be 
aUowed  clerks  at  pension  agencies  designated  to  sign  official 
checks.  You  ask  whether  it  is  within  your  discretion  to  fix 
the  compensation  payable  to  these  clerks  for  the  fiscal  year 
1897,  or  whether  the  limitations  placed  upon  your  power  in  the 
acts  for  the  fiscal  years  1895  and  1896  apply  to  the  fiscal  year 
1897. 

In  the  act  of  March  6,  1896,  making  appropriation  for  the 
payment  of  i>ensions  for  the  fiscal  year  1897,  there  is  contained 
the  following  clause : 

^^For  clerk  hire,  four  hundred  and  fifty  thousand  dollars, 
Provided,  That  the  amount  of  clerk  hire  for  ea(*.h  agency  shall 
be  apportioned  as  nearly  as  practicable  in  proportion  to  the 
number  of  pensioners  paid  at  each  agency,  and  the  salaries 
paid  shall  be  subject  to  the  approval  of  the  Secretary  of  the 
Interior." 

In  the  act  for  the  fiscal  year  1895,  of  July  18,  1894  (28  Stat., 
113],  there  was  a  similar  clause,  to  which,  however,  was  added 
the  following: 

"But  the  appointment  of  the  clerk  to  sign  official  checks, 
who  shall  receive  the  same  compensation  at  each  agency  as  teas 
paid  during  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  ninety-four,  shall  be  made  by  the  pension  agent  without 
other  or  fiirther  approval.'^ 

A  similar  qualification  is  found  in  the  act  for  the  fiscal  year 
1896,  of  March  2,  1895  (28  Stat.,  704). 

This  limitation  has  not  been  in  terms  imposed  upon  the 
appropriation  in  the  act  for  the  fiscal  year  1897  and  therefore 
your  discretion  in  the  amount  of  compensation  to  be  allowed 
clerks  designated  by  pension  agents  to  sign  official  checks*  is 
unlimited,  unless  the  qualifications  in  the  acts  for  the  fiscal 
years  1895  and  1896  are  to  be  treated  as  general  legislation 
qualifying  all  subsequent  appropriations  for  clerk  hire  and  not 
as  special  legislation  qualifying  only  the  appropriations  to 
which  they  were  appended.  It  is  the  usual  rule  that  a  qualifi- 
cation appended  to  an  appropriation  preceded  by  the  word 
"Provided'^  is,  in  the  absence  of  other  language  expressing  a 
contrary  intent,  simply  a  limitation  upon  the  particular  appro- 
priation to  which  the  qualification  is  attached  as  a  proviso.  I 
find  nothing  in  the  language  of  the  acts  for  the  fiscal  years 
1805  and  1896  which  indicates  that  the  provisos  therein  con- 
tained were  other  than  qualifications  upon  the  particular 
appropriations  to  which  they  were  attached.  This  view  is 
strengthened  by  the  fact  that  the  qualification  originally  found 
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in  the  act  for  the  year  1895  is  repeated  iu  the  act  for  thn  year 
1896.  If  the  provision  in  the  act  for  1895  had  been  intended 
as  general  legislation,  qualifying  the  provisions  in  subsequent 
acts,  it  would  have  been  unnecessary  to  repeat  it  in  the  act  for 
the  year  1896.  I  am  therefore  clearly  of  the  opinion  that  it  is 
within  your  power  to  allow  for  the  fiscal  year  1897  to  clerks 
designated  by  pension  agents  to  sign  official  checks,  such 
compensation  as  you  may  deem  proi)er. 
Respectfully,  yours, 

R.  B.  BOWLEB, 

Comptroller. 
The  Seobetaby  of  the  Intebiob. 


IK  RE  APPEAL  OF  HENRY  0.  CARPENTER,  UNITED 
STATES  COMMERCIAL  AGENT  AT  PURTH,  GBR- 
MANY. 

C.  was  appointed  by  the  President  as  commercial  agent  at  Furth,  and 
there  being  no  appropriation  for  thesahury  of  a  consalar  officer  at  that 
place  he  was  allowed,  un  der  sections  1729  and  1732,  Be  vised  Statutes, 
to  retain  as  compensation  $2,500  per  annum  from  the  fees  collected. 
Subsequently  Congress  appropriated  $2,000  in  full  compensation  for 
the  fiscal  year  1895  for  a  consul  at  Furth.  If  eld :  That  C.  can  not  be 
allowed  more  than  $2,000  for  the  fiscal  year  1895. 

Tbeasuby  Depabtment, 
Office  of  Comptbolleb  of  the  Tbeasuby, 

May  4, 1896. 
Mr.  Henry  C.  Carpenter,  United  States  commercial  agent  at 
Furth,  Germany,  appeals  from  the  settlement  by  cbe  Auditor 
for  the  State  and  other  Departments  of  his  accounts  from  July 
1, 1894,  to  March  31, 1895.  It  appears  that  on  June  24,  1893, 
Mr.  Carpenter  was  appointed  by  the  President  a  commercial 
agent  at  Furth.  No  specific  provision  having  been  made  by 
Congress  for  the  compensation  of  a  consular  officer  at  Furth 
he  was  authorized  by  the  Department  of  State,  in  accordance 
with  the  provisions  of  sections  1729  and  1732,  Eevised  Stat- 
utes, to  retain  of  the  fees  collected  by  him  $2,500  per  annum 
and  a  further  sum,  not  exceeding  $500  per  annum,  from  surplus 
fees  for  office  rent.  Mr.  Carpenter  entered  upon  the  duties  ot 
his  office  at  Furth  on  August  28, 1893,  and  has  continued  to  be, 
and  still  is,  the  commercial  agent  of  the  United  States  at  that 
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point.    The  diplomatic  and  consular  appropriation  act  of  July 
26, 1894  (28  Stat.,  141),  contained  the  following  provisions: 

"  That  the  following  sums  be,  and  they  are  hereby,  severally 
appropriated,  in  fall  compensation  for  the  diplomatic  and  con- 
sular service  of  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  ninety-five,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  for  the  objects  hereinafter  expressed, 
namely:     *    *    * 

'' Schedule  B. — Salaries^  consular  service. 

"Class  V. — At  two  thousand  dollars  per  annum  *  *  • 
Ctermany:  Consuls  at  Cologne,  Crefeld,  Dusseldorf,  Leipsic, 
Brunswick,  Sonneberg,  Magdeburg,  and  FurthP 

In  accordance  with  the  provisions  of  this  appropriation  act 
the  Auditor  in  settling  Mr.  Carpenter's  accounts  has  allowed 
him  since  July  1, 1894,  compensation  at  the  rate  of  $2,000  per 
annum.  Mr.  Carpenter  objects  to  this  settlement  and  claims 
that  he  is  entitled  to  compensation  at  the  rate  of  $2,500,  in 
accordance  with  the  authority  conferred  upon  him  when  ap- 
pointed a  commercial  agent  as  heretofore  stated.  He  makes 
this  claim  because  he  has  never  been  appointed  a  "  consul," 
for  which  office  the  appropriation  in  the  act  of  July  26,  1894, 
was  made,  and  also  because  he  was  not  notified  by  the  Depart- 
ment of  State  of  the  provision  made  in  said  act  for  his  com- 
X>eusation  until  some  time  in  March,  1895,  when  he  received  a 
letter  from  that  Department,  dated  March  4,  1895,  as  follows : 

"Congress  appropriated  a  salary  of  two  thousand  dollars 
($2,(K)0)  for  the  office  of  consul  at  Furth  for  the  present  fiscal 
year.  The  salary  will  be  paid  to  you  as  commercial  agent.  The 
title  of  consul  can  not  be  used  by  you  until  you  have  been  com- 
missioned as  such  by  the  President. 

"You  should  execute  a  new  bond,  form  of  which  is  inclosed." 

Section  1690,  Revised  Statutes,  provides : 

"Consuls-general,  consuls,  and  commercial  agents  appointed 
to  the  ports  and  places  specified  in  Schedules  B  and  C  are 
entitled  to  annual  salaries,  respectively,  at  the  rates  specified 
therein.  And  whenever  the  President  thinks  proper  to  appoint 
a  consul  to  any  port  or  place  named  in  the  Schedules  B  and  C 
for  a  commercial  agency  instead  of  such  commercial  agent,  or 
vice  versa,  and  an  appointment  is  made  accordingly,  the  com- 
pensation for  such  consular  officer  shall  be  the  same  in  any 
such  case  as  that  fixed  for  such  port  or  place  in  the  schedule 
embracing  the  same."    #    #     # 

It  is  clear  from  the  provisions  of  this  section  that  whether 
Mr.  Carpenter  was  commissioned  as  a  "commercial  agent"  or 
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*^  consul "  is  immaterial,  for  under  either  designation  he  is  only 
entitled  to  the  compensation  provided  by  the  appropriation 
act;  nor  is  it  material  that  he  was  not  notified  by  the  Depart- 
ment of  State  of  the  change  made  in  his  compensation,  for  he 
was  bound  to  know  when  he  accepted  the  office  that  the  com- 
pensation was  liable  to  be  changed  at  any  time  by  GongresSy 
and  the  failure  upon  the  part  of  the  Department  of  State  to 
notify  him  that  Congress  had  in  fact  made  a  change  in  his 
compensation  would  not  authorize  that  Department  or  the 
accounting  officers  of  the  Treasury  to  allow  him  a  larger  sum 
than  that  appropriated  by  Congress  for  the  office.  The  settle- 
ment by  the  Auditor  is  therefore  affirmed. 

B.  B.  Bowler, 

Comptroller, 


IN  RE  DISALLOWANCE  FOR  TELEPHONES  IN  OFFI- 
CERS^ HOUSES  AT  MARE  ISLAND  NAVY- YARD. 

Under  section  8  of  the  act  of  July  31^  1894,  appeals  from  disallowances  by 
the  Auditors  most  be  taken  within  a  year  from  the  date  of  the  settle- 
ment. If  taken  after  the  expiration  of  a  year,  the  Comptroller  is 
without  jurisdiction  to  entertain  the  appeal. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

jVay  5, 1896, 

The  Secretary  of  the  Navy,  by  letter  of  April  23,  1896, 
appeals  from  a  decision  of  the  Auditor  for  the  Navy  Depart- 
ment disallowing  vouchers  in  favor  of  the  Sunset  Telephone 
Company,  aggregating  $318,  for  the  rent  of  telephone  instra- 
meuts  used  in  the  houses  of  certain  officers  at  Mare  Island 
Navy- Yard,  in  the  settlement  of  the  accounts  of  Pay  Inspector 
Edward  Bellows,  United  States  Navy,  purchasing  pay  officer 
at  San  Francisco. 

From  an  examination  of  the  reconciling  statement  of  the 
account  of  Pay  Insjyector  Bellows  for  the  second  quarter  of 
1895,  it  appears  that  the  items  in  question  were  originally 
suspended  March  20,  1894,  and  finally  and  formally  disallowed 
by  the  Auditor  for  the  Navy  Department  March  29,  189ow 
This  appeal  of  the  Secretary  of  the  Navy,  having  been  taken 
April  23, 1896,  is  therefore  too  late  to  entitle  it  to  consider- 
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ation,  for  under  section  8  of  the  act  of  July  31, 1894  (28  Stat., 
207),  it  is  provided  that — 

"  The  balances  which  may  from  time  to  time  be  certified  by 
the  Auditors  to  the  division  of  bookkeeping  and  warrants  or 
to  the  Postmaster-General,  upon  the  settlements  of  public 
accounts,  shall  be  final  and  conclusive  upon  the  Executive 
Branch  of  the  Government,  except  that  any  person  whose 
accounts  may  have  beeu  settled,  the  head  of  the  Executive 
Department,  *  #  •  may,  icithin  a  year,  obtain  a  revision 
of  the  said  account  by  the  Comptroller  of  the  Treasury." 

This  office  is  therefore  without  jurisdiction  to  entertain 
this  appeal,  and  these  disallowances  in  the  accounts  of  Pay 
Inspector  Edward  Bellows  must  stand. 
The  appeal  is  accordingly  dismissed. 

Edw.  A.  BOWSRS, 

AsHstant  Oomptroller, 

IN  RE  APPEAL  FROM  DISALLOWANCE  FOR  HIRE 
OF  HORSES  IN  CONNECTION  WITH  FUNERAL  OF 
DECEASED  NAVAL  OFFICER. 

Uoder  section  1587,  Revised  Statutes,  no  expenses  can  be  allowed  to  offi- 
cers of  the  Navy  which  are  incurred  in  connection  with  the  funeral  of 
a  naval  officer  who  dies  in  the  United  States. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

May  5,  1896. 
The  Secretary  of  the  Navy,  in  behalf  of  Capt.  Silas  Casey 
and  Lieut.  Albert  C.  Dillingham,  United  States  Navy,  appeals 
from  the  decision  of  the  Auditor  for  the  Navy  Department, 
checking  $1  in  each  of  their  accounts,  said  sums  being  for  hire 
of  horses  in  connection  with  the  funeral  of  the  late  Pay  Direc- 
tor Cunningham,  United  States  Navy. 

It  appears  that  these  oflScers  were  ordered  for  duty  in  con- 
nection with  the  funeral  escort  of  the  late  Pay  Director  John 
S.  Cunningham,  United  States  Navy,  and  that,  as  stated  by 
Captain  Casey  in  his  letter  of  April  7, 1896 — 

"I  did  not  think  it  proper  that  an  officer  of  my  rank,  occu- 
pying the  position  I  held,  that  of  a  field  officer  who  by  Army 
regulations  and  customs  should  be  mounted,  should  in  this 
case  be  afoot. 

"Lieut.  A.  C.  Dillingham,  United  States  Navy,  assigned  as 
the  adjutant  of  the  escort,  and  myself  procured  horses  for  the 
occasion  at  our  own  personal  expense  and  paid  for  them  $7 
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each.  Subseqaently  we  learned  that  the  expense  for  hire  of 
moants  on  similar  occasions  was  allowed  at  the  Navy  Depart- 
ment. A  public  bill  was  therefore  made,  which  was  approved 
by  the  commandant  of  this  station,  and  ordered  by.  the  Pay- 
master-General to  be  paid,  the  money  being  reimbnrsed  by  the 
Navy  pay  agent  at  New  York." 

Section  1587  provides: 

*'No  funeral  expense  of  a  naval  officer  who  die«  in  the  United 
States,  nor  expenses  for  travel  to  attend  the  funeral  of  an  offi- 
cer who  dies  there,  shall  be  allowed." 

Under  this  section  the  Auditor  for  the  Navy  Department, 
on  January  22, 1896,  disallowed  this  item  and  stated  further — 

"On  January  19,  1892,  Second  Comptroller  GiIkeson,in  the 
matter  of  the  bill  for  a  team  and  saddle  horse  for  use  at  the 
funeral  of  the  late  Admiral  Porter,  advised  the  Assistant 
Secretary  of  the  Navy  that  he  was  inclined  to  think  the  law 
did  not  authorize  such  payment,  and  that  in  future  no  pay- 
ments of  the  kind  should  be  made  until  further  legislation 
should  be  had  upon  the  matter.  On  January  22,  1892,  the 
Assistant  Secretary  informed  the  Comptroller  that  his  sugges- 
tion would  be  adopted  and  no  such  payment  made  witiiout 
further  legislation." 

From  this  it  would  appear  that  Captain  Casey  is  in  error  in 
stating  that  the  expenses  for  hire  of  mounts  on  similar  occa- 
sions were  allowed  by  the  Navy  Department.  While  it  is  i)08- 
sible  that  in  a  single  instance  this  may  have  been  done,  it  is 
not  the  practice  of  the  Department,  and  it  would  be  contrary 
to  law  to  allow  such  expenses. 

In  view  of  section  1587,  Revised  Statutes,  it  is  apparent  that 
the  disallowance  of  the  Auditor  was  correctly  made,  and  his 
decision  is  hereby  affirmed. 

Edw.  a.  Bowers, 

Assistant  Comptroller, 

CONSTABLES  IN  THE  INDIAN  TEERITOEY. 

A  constable  in  the  Indian  Territory  who  was  duly  appointed  and  qualified 
under  section  39  of  the  act  of  May  2,  1890,  and  who  continued  to  act 
as  a  constable  under  section  5  of  the  act  of  March  1,  1895,  with  the 
approval  of  the  court  having  the  power  of  appointment,  is  eutitled  to 
compensation  without  giving  a  new  bond  or  taking  another  oath  of 
office. 

Treasxjby  Department, 
Office  of  Comptroller  of  the  Treasury, 

ilfay  6,  1896. 
Sir  :  I  iiin  in  receipt  of  your  letter  of  the  5th  instant,  stating 
that  Judfce  Stuart,  of  the  Indian  Territory,  appointed,  on  April 
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19^  1893,  under  section  39  of  the  act  of  May  2, 1890  (26  Stat.,  99), 
one  B,  L.  Garner  as  a  "  constable  of  the  second  judicial  division 
of  the  Indian  Territory,  to  hare  and  to  hold  his  office  in  the  town 
of  South  McAlester  in  the  second  judicial  division,''  and  that 
after  filing  a  bond  in  the  sum  of  $5,000,  which  was  approved 
by  Judge  Stuart,  Mr.  Gamer  qualified  as  such  constable  by 
taking  the  oath  of  office  April  22, 1893;  that  when  the  act 
of  March  1,  1896  (28  Stat.,  693),  went  into  effect,  Mr.  Garner 
still  continued  to  act  as  constable  of  the  South  McAlester  dis- 
trict without  a  new  appointment,  the  filing  of  a  new  bond,  or 
the  taking  of  a  new  oath  of  office. 

You  ask  whether,  under  the  circumstances,  you  are  author- 
ized to  pay  Mr.  Garner  the  salary  provided  by  section  5  of  the 
act  of  March  1, 1895. 

While  it  is  not  specifically  provided  in  the  act  of  March  1, 
1895,  that  a  constable  theretofore  appointed  under  the  act  of 
May  2, 1890,  should  continue  in  office  as  in  the  case  of  commis- 
sioners, I  see  nothing  in  the  later  act  which  precludes  a  con- 
stable appointed  under  the  prior  act  from  continuing  in  office 
with  the  sanction  of  the  judge,  and  as  Mr.  Garner  had  taken 
an  oath  of  office  and  given  the  bond  required  by  the  act  of  May 
2, 1890,  the  provisions  in  these  particulars  required  by  the  act 
of  March  1, 1895,  seem  to  have  been  substantially  complied 
with,  and  therefore  payment  of  the  salary  therein  provided  is 
authorized.    (See  anUj  pp.  44  and  433.) 

It  is  suggested,  however,  that  it  might  be  advisable  to  call 
the  attention  of  the  judge  to  the  matter,  in  order  that  he  may 
require  Mr.  Garner  to  give  a  new  bond  in  exact  accordance 
with  the  provisions  of  section  5  of  the  act  of  March  1, 1895,  in 
order  that  any  question  in  regard  to  the  old  bond  covering  the 
services  performed  by  Mr.  Garner  under  the  act  of  March  1, 1895, 
may  be  set  at  rest. 

Respectfully,  yours,  R.  B.  Bowlbe, 

Oomptroller, 

Mr.  Henry  Reghtik, 

Disbursing  Clerky  Department  of  Justice, 
11268— VOL  2 33 
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CLAIM  FOR  RBWAED  MADE  BY  REPRESENTATIVES 
OF  DECEASED  INFORMER. 

The  legal  representatiTes  of  a  person  entitled  to  a  reward  as  an  infonner 
under  section  4  of  the  act  of  Jane  22,  1874,  and  who  died  hefore  sign- 
ing the  claim,  may  present  the  application  therefor  and  be  ]>aid  the 
amount  allowed  by  the  Secretary  of  the  Treasnry. 

TREASURY  Department, 
Office  of  Comptroller  of  the  Treasury, 

May  6 J 1896. 
Sir  :  I  am  in  receipt  of  your  letter  of  the  2d  instant,  stating 
that  original  information  was  given  the  collector  of  castoms 
at  Portland,  Oreg.,  by  one  P.  Maloney,  resalting  in  the  seizore, 
January  11,  1896,  of  120  five-tael  cans  of  opium;  that  after 
said  information  was  received  and  before  Mr.  Maloney  could 
sign  a  claim  as  informer  under  section  4  of  the  act  of  June  22, 
1874,  he  died,  as  the  result  of  a  stroke  of  apoplexy. 

You  ask  whether,  in  view  of  section  3477,  Revised  Statutes, 
a  claim  presented  by  the  heirs,  executors,  or  administrators  of 
Mr.  Maloney  could  be  entertained  by  the  Department. 

Section  3477,  Bevised  Statutes,  relates  only  to  assignments  of 
claims.  From  your  statement  Mr.  Maloney  has  never  assigned 
his  claim.  Had  he  continued  to  live,  the  facts  in  his  case  would 
have  justified  an  allowance  by  the  Secretary  of  the  Treasury. 
I  know  of  no  law  which  prohibits  the  allowance  to  be  made  to 
his  legal  representatives,  upon  whom  his  claim  for  compensa- 
tion has  devolved,  as  part  of  his  estate. 
Respectfully,  yours, 

R.  B.  Bowler, 
The  Secretary  of  the  Treasury.  Comptroller. 


TRAVELING  EXPENSES  OF  EMPLOYEES  SUPBRIN- 
TENDING  THE  MANUFACTURE  OF  PAPER  FOB 
INTERNAL  REVENUE  STAMPS. 

The  appropriation  for  paper  for  intemal-Tevenae  stamps,  ineladiDg  the 
salaries  of  the  saperintendent  and  watchmen,  is  available  for  their 
traveling  expenses  when  the  contractor,  with  the  consent  of  the 
Department,  transfers  the  mannfactare  of  paper  from  one  mill  to 
another. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

May  6 J 1896. 
Sir  :  I  am  in  receipt  of  your  commanication  of  April  25, 
reporting  for  my  approval,  disapproval,  or  modification  yonr 
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decision  that  the  appropriation  "Paper  for  internal-revenue 
stamps,  1896,"  is  not  applicable  for  the  payment  of  traveling 
expenses  of  the  sax>erintendent  and  watchmen  employed  iu 
connection  with  the  manufacture  of  paper  for  internal- revenue 
stamps. 

It  appears  that  the  New  York  and  Pennsylvania  Company 
are  the  contractors  for  furnishing  the  Treasury  Department 
with  paper  for  internal-revenue  stamps;  that  they  have  been 
manufiefccturing  said  paper  at  Saugerties,  !N.  Y.,  but  that,  with 
the  permission  of  the  Treasury  Department,  they  have  trans- 
ferred the  manufacture  of  said  paper  to  Lockhaven,  Pa.  The 
traveling  expenses  in  question  were  those  of  the  superintend- 
ent and  watchmen  from  Saugerties,  N.  Y.,  to  Lockhaven,  Pa., 
caused  by  this  change  in  the  place  of  manufacture  of  the  pax)er 
for  internal-revenue' stamps. 

The  appropriation  in  question  reads  as  follows: 

"For  paper  for  internal-revenue  stamps,  freight,  and  salary 
of  superintendent,  messengers,  and  watchmen,  sixty  thousand 
dollars.'^    (28  Stat.,  929.) 

While  the  langtiage  of  the  appropriation  above  quoted  does 
not  include  the  traveling  expenses  of  the  superintendent  and 
watchmen,  I  am  clearly  of  the  opinion  that,  under  the  circum- 
stances above  enumerated,  their  traveling  expenses  are  prop- 
erly chargeable  against  the  Government  as  expenses  incurred 
by  them  in  the  discharge  of  their  official  duties  caused  by  the 
change,  with  the  consent  of  the  Government,  in  the  place  for 
manufacturing  the  paper  for  internal-revenue  stamps,  and  are 
properly  payable  from  the  appropriation  above  quoted  as  inci- 
dental to  the  services  for  which  that  appropriation  was  made. 

For  these  reasons  your  decision  is  disapproved,  and  this 
decision  will  govern  in  the  settlement  of  the  accounts  involved. 
Bespectfnlly,  yours, 

B.   B.  BOWLBR, 

Comptroller^ 
The  Auditor  fob  the  Tbeasuby  Depabtment 
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PEE  DIEM  OF  GAUGEJR  WHILE  DETAILED  FOB 
DUTY  Ol^  A  LOCAL  BOARD  OF  CIVILSEBVIOB 
EXAMINERS. 

An  internal-revenue  ganger  is  entitled  to  his  per  diem  compensation  for 
days  upon  ivhich  he  is  detailed  for  service  upon  a  local  board  of  civil- 
service  examiners. 

Tbeasuey  Depaetment, 
Office  of  Comptboller  of  the  Tbeasuby, 

May  7,  1896. 
•  Sir  :  I  am  in  receipt,  by  your  reference,  of  a  letter  from  the 
Commissioner  of  Internal  Revenue,  asking  whether  a  ganger 
who  is  not  paid  a  fixed  salary  but  is  paid  a  per  diem,  which  is 
to  be  determined  by  the  quantity  gauged,  in  accordance  with 
section  3157,  Revised  Statutes,  can,  for  a  day  when  he  does 
no  gauging  but  is  detailed  for  duty  on  a  local  board  of  civil- 
service  examiners,  be  allowed  per  diem  compensation. 
Section  3157  provides : 

"  Gangers  shall  be  entitled  to  receive  such  fees,  to  be  deter- 
mined by  the  quantity  gauged,  as  may  be  prescribed  by  the 
Commissioner  of  Internal  Revenue;  and  said  fees,  together 
with  their  actual  and  necessary  traveling  expenses,  shall  be 
verified  by  their  oaths,  and  shall  be  paid  by  the  United  States 
monthly." 

P  aragraph  3  of  the  regulations  of  the  Internal  Revenue  Bu- 
reau governing  gangers'  monthly  accounts  for  fees  and  expenses 
provides : 

<^  The  compensation  of  a  ganger  is  by  law  limited  to  ^five 
dollars  per  day  while  actually  employed.'  The  number  of  gal- 
lons gauged  by  him  during  the  month  will  be  divided  by  the 
number  of  days  e^nployed^  and  the  prescribed  per  diem  fees  will 
be  allowed  for  the  daily  average  amount  so  found  to  have  been 
gauged,  subject  to  the  limitation  of  five  dollars  per  day.'' 

Paragraph  4  provides: 

'» A  ganger  will  be  considered  as  being  on  duty  and  employed 
when  he  is  necessarily  traveling  on  official  duty,  when  on  special 
duty  by  order  of  this  office,  and  when  under  regular  assign- 
ment and  present  for  duty  at  one  or  more  rectifying  establish- 
ments and  grain  or  molasses  distilleries  while  in  operation. 
*  *  *  A  ganger  will  not  be  allowed  pay  for  any  day  during 
which  he  was  not  present  at  his  place  of  assignment,  ^lien 
no  gauging  is  done  on  any  day  for  which  pay  is  claimed,  the 
ganger  must  state  in  his  itemized  statement,  inside  of  the 
account,  how   he  was  employed  on   such   day,  and    before 
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ftpproving  such  account  the  collector  must  satisfy  himself 
that  the  ganger  is,  by  reason  of  assignment  and  presence  for 
duty,  entitled  to  pay  for  each  day  so  charged.'^ 

As  the  act  to  regulate  and  improve  the  civil  service  of  the 
United  States,  of  January  16, 1883  (22  Stat,  403),  requires  the 
boards  of  examiners  to  be  composed  of  persons  in  the  official 
service  of  the  United  States,  it  would  seem  that  a  gauger 
while  designated  to  act  on  such  board  was  actually  employed 
on  official  duty,  and  was  therefore  on  special  duty  by  order  of 
the  Internal  Revenue  Bureau  within  the  meaning  of  those 
words  as  used  in  paragraph  4  above  quoted. 

As  the  per  diem  compensation  of  a  gauger  is  not  payable 
from  the  fees  for  the  gauging  done  on  each  particular  day,  but 
from  the  fees  for  the  amount  gauged  during  an  entire  month, 
no  difficulty  arises  in  ascertaining  the  per  diem  compensation 
to  which  the  gauger  would  be  entitled  for  the  day  upon  which 
be  was  detailed  for  duty  upon  an  examining  board. 

For  the  reasons  above  stated,  I  am  of  the  opinion  that  a 
gauger  so  employed  may  be  paid  a  per  diem  compensation 
for  a  day  upon  which  he  is  detailed  for  duty  on  a  local  board 
of  civil-service  examiners. 

Respectfully,  yours,  R.  B.  Bowleb, 

Gomptroller. 

The  Sbcrbtaey  of  the  Treasuby. 


IK  RE   APPEAL  OF  THE  COMMISSIONERS   OF  THE 
DISTRICT  OF  COLUMBIA. 

For  attendance  npon  the  police  court  of  the  District  of  Columbia  the 
United  States  marshal  is  not  entitled  to  the  per  diem  fee  allowed  un- 
der section  829,  Revised  Statutes,  for  attendance  upon  a  circuit  or 
district  court  of  the  United  States. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

May  9, 1896. 
The  Commissioners  of  the  District  of  Columbia  appeal  from 
the  settlement  by  the  Auditor  for  the  State  and  other  Depart- 
ments of  their  account  under  the  appropriation  "Courts,  Dis- 
trict of  Columbia,"  for  the  quarter  ending  December  31, 1895. 
The  Auditor  made  two  disallowances,  aggregating  $260,  for 
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payineiits  made  to  A.  A.  Wilson,  the  marshal  of  the  District, 
as  follows : 

<<  Payment  of  per  diem  attendance  at  police  court  disallowed, 
as  not  aathorized  by  law," 

The  police  court  of  the  District  of  Columbia  was  established 
by  the  act  of  June  17,  1870  (16  Stat.,  163),  the  provisions  of 
which  have  been  substantially  incorporated  into  chapter  33, 
Bevised  Statutes  of  the  District  of  Columbia.  Section  1046 
provides  that — 

^<The  fees  of  the  marshal  shall  be  paid  by  the  District 
quarterly." 

Bailiffs  were  provided  for  said  court  as  follows: 

^<  Seo.  1062.  The  court  may  appoint  not  exceeding  two  bail- 
iffs, who  shall  receive  for  their  services  three  dollars  each  for 
every  day's  attendance  on  court,  to  be  paid  upon  certificate  of 
service  by  the  judge. 

<'Seo.  1063.  The  bailiffs  may  act  as  deputies  to  the  marshal 
for  the  service  of  process  issued  by  the  court." 

It  was  also  provided: 

^<  Sec.  1066.  Incases  cognizable  in  the  supreme  court  the 
process  shall  be  directed  to  the  marshal,  except  in  cases  of 
emergency,  when  it  may  be  directed  to  the  m^jor  of  police. 

^^Sec.  1067.  Such  process  shall  be  under  the  seal  of  the 
police  court,  and  shall  bear  teste  in  the  name  of  the  judge,  and 
be  signed  by  thff  clerk. 

<<Seo.  1068.  Por  such  services  the  marshal  shall  receive  the 
same  fees  as  prescribed  for  like  service  in  the  supreme  court. 

^'Seg.  1079.  All  fines,  penalties,  costs,  and  forfeitures  im- 
posed or  taxed  by  the  police  court  shall  be  collected  by  the 
marshal,  or  by  the  msyor  of  police,  as  the  case  may  be,  on 
process  ordered  by  the  court,  and  by  them  paid  over  to  the 
District.'' 

Mr.  Wilson,  the  marshal,  claims  that  he  is  entitled  to  receive 
I)er  diem  fees  for  his  attendance  before  the  police  court,  either 
in  person  or  when  represented  by  one  of  his  deputies,  other 
than  the  bailifts  who  by  section  1063  above  quoted  are  author- 
ized to  act  as  his  deputies,  by  virtue  of  the  provisions  of  sec- 
tion 1068  above  quoted  and  the  following  clause  in  section  829, 
Revised  Statutes,  which  by  section  897,  Revised  Statutes  of 
the  District  of  Columbia,  is  made  applicable  to  the  marshal 
for  the  District  of  Columbia : 

**For  lit  tending  the  circuit  and  district  courts  when  both 
are  in  session,  or  either  of  them  when  only  one  is  in  session, 
uud  for  bL-in;;ing  in  and  committing  prisoners  and  witnesses 
during  the  term,  five  dollars  a  day." 
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It  is  to  be  noticed  that  nowhere  is  it  specifically  provided 
that  the  marshal  shall  be  the  executive  ofiicer  of  the  police 
court,  nor  is  it  in  my  opinion  fairly  to  be  implied  from  any  of 
the  provisions  of  law  relating  to  that  court.  Bailiffs  are  pro- 
vided for,  who  are  to  be  appointed  not  by  the  marshal,  as  is 
the  case  with  the  bailiffs  in  the  circuit  and  district  courts  of 
the  United  States  and  in  the  supreme  court  of  the  District  of 
Columbia,  but  by  the  judge,  and  it  is  provided  that  these  bail- 
iffs maybe  the  deputies  of  the  marshal  for  the  service  of  proc- 
ess issued  by  the*  court.  What  character  of  process  shall  be 
directed  to  the  marshal  which  these  deputies  are  authorized 
to  serve  is  stated  in  section  1066,  the  manner  in  which  such 
process  is  to*  be  drawn  in  section  1067,  and  then  section  1068 
provides — 

'<  For  such  services  the  marshal  shall  receive  the  same  fees 
as  prescribed  for  like  services  in  the  supreme  court.'' 

This  latter  section  seems  clearly  to  provide  fees  only  for  the 
service  thereinbefore  specifically  required,  to  wit,  the  execu- 
tion of  the  process  which  is  to  be  directed  to  the  marshal. 
That  the  marshal  was  not  required  by  law  to  attend  the  ses- 
sions of  the  police  court  as  the  executive  officer  thereof  seems 
to  be  further  implied  from  section  1066,  which  provides  that 
the  process  required  to  be  directed  to  the  marshal  may  in 
cases  of  emergency  be  directed  to  the  major  of  police.  If  it 
had  been  the  intention  of  Congress  that  the  marshal  should 
attend  the  police  court  as  its  executive  officer  he  would  prob- 
ably have  been  specifically  required  by  law  to  do  so,  as  by 
section  3  of  the  act  of  July  7,  1838  (section  900,  Eevised 
Statutes  of  the  District  of  Columbia),  he  was  required  to 
attend  the  criminal  court  provided  by  said  act.  The  view 
that  the  marshal  was  not  required  to  attend  the  police  court 
is  strengthened  by  the  act  of  March  3,  1891  (26  Stat.,  848), 
which  defined  the  jurisdiction  of  the  police  court,  authorized 
the  appointment  of  an  additional  judge  thereof  (who,  although 
authorized  to  sit  at  the  same  time  as  the  other  judge,  sits  in  a 
separate  division  of  the  court),  and  provided  for  jury  trials 
therein ;  for  by  section  3  thereof  it  was  provided  that — 

"  The  marshal  of  said  District,  by  himself  or  deputy,  shall 
have  charge  of  such  jury,  and  for  that  purpose  he  may  appoint 
an  additional  deputy,  who  shall  be  paid  three  dollars  a  day 
while  Ro  employed" — 

notwithstanding  that  by  section  7  an  additional  bailiff  was  also 
authorized  to.be  appointed  and  paid  ^<as  the  other  bailiffs  of 
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said  court  are  now  paid.''  If  the  marshal  was  entitled  to 
receive  a  per  diem  fee  for  attendance  by  himself  or  deputy 
before  the  police  court,  this  provision  woidd  hardly  have  been 
adopted,  for  it  provides  a  different  character  of  payment  to  the 
deputy  of  the  marshal  from  that  of  other  deputies,  and  not  from 
the  fees  of  the  marshal's  office  as  in  the  case  of  other  deputies. 

Although  the  i)olice  court  was  established  as  early  as  1870, 
it  does  not  appear  that  the  claim  now  made  by  Marshal  Wilson 
has  ever  heretofore  been  made  by  any  of  the  ^marshals  of  the 
District.  It  is  suggested  that  such  claims  were  not  made,  be- 
cause until  recently  it  was  not  supposed  that  a  marshal  could 
receive  more  than  one  per  diem  for  attendance  upon  any  court, 
and  that  the  present  claim  of  Mr.  Wilson  is  founded  upon  the 
decision  of  the  Comptroller  in  Bowler's  First  Comp.  Dec.,  187, 
wherein  it  was  held,  under  the  principle  of  the  case  of  United 
States  V.  King  (147  U.  S.,  676),  that  a  marshal  might  receive 
two  per  diems  for  attendance  upon  two  different  courts  at  the 
same  time,  provided  it  was  necessary  to  have  either  himself 
and  a  deputy  or  two  deputies  in  attendance  upon  the  courts  at 
the  same  time.  However  this  may  be,  it  seems  clear  that  there 
must  have  been  many  days  when  the  x)olice  court  was  the  only 
court  in  session  in  the  District,  and  therefore  there  must  have 
been  days  when  the  marshal  would  have  deemed  himself 
authorized  1^  claim  this  per  diem  fee  for  attendance  ux>on  the 
police  court  if  he  had  deemed  the  provisions  of  law  authorized 
the  payment  of  per  diem  fees  for  such  attendance. 

The  action  of  the  Auditor  is  therefore  affirmed. 

K.  B.  BOWLEB, 

Comptroller, 

COMPENSATION  OP  ORIBB  OF  THE  OIBCUIT  AND 
DISTRICT  COURTS  AND  THE  CIRCUIT  COURT  OF 
APPEALS. 

A  person  who  holds  the  office  of  crier  of  the  circuit  coart  of  appeals  is 
entitled  to  the  per  diem  fee  for  each  day's  service,  notwithstanding  ha 
may  have  received  for  the  same  day  a  fee  as  crier  of  the  circuit  and 
district  courts,  which  office  he  also  holds. 

Tbeasuby  Defabtubnt, 
Office  of  Comptbolleb  of  the  Tbbasttby, 

May  11, 1896. 
Sib:  I  am  in  receipt  of  your  letter  of  April  1,  in  which  you 
state  that  Mr.  William  M.  H.  Copeland  has  been  acting  as  the 
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crier  of  aD  the  courts  in  your  district  for  many  years  5  that  Mr. 
Gopeland  claims  per  diem  compensation  for  acting  as  crier  of 
the  circuit  court  of  appeals  for  the  same  day  in  which  he  acts 
as  crier  for  the  circuit  or  district  courts,  or  both,  and  for  which 
he  receives  the  per  diem  compensation  prescribed  by  section 
715,  Bevised  Statutes.  You  ask  whether  you  are  authorized 
to  pay  Mr.  Copeland  these  duplicate  per  diems.  Section  715 
provides: 

"The  circuit  and  district  courts  may  appoint  criers  for  their 
courts,  to  be  allowed  the  sum  of  two  dollars  per  day.  *  •  ♦ 
Such  compensation  shall  be  paid  only  for  actual  attendance, 
and  when  both  courts  are  in  session  at  the  same  time  only  for 
attendance  on  one  court." 

The  act  of  March  3, 189L  (26  Stat.,  826),  creating  the  circuit 
court  of  appeals,  did  not  specifically  provide  for  the  appoint- 
ment of  a  crier,  but  inferentially  authorized  such  appointment, 
by  providing,  in  section  9,  that "  the  marshals,  criers,  •  •  ♦ 
shall  be  allowed  the  same  compensation  for  their  respective 
services  as  are  allowed  for  similar  services  in  the  existing  cir- 
cuit courts." 

If  Mr.  Copeland  has  been  appointed  by  the  circuit  court  of 
appeals  the  crier  of  that  court,  as  well  as  crier  of  the  circuit 
and  district  courts  by  those  courts,  he  would,  by  the  provi- 
sions of  said  section  9  above  quoted,  be  entitled  to  receive 
$2  per  diem  fee  for  his  services  in  the  circuit  court  of  appeals 
for  every  day  he  so  serves  unless  he  is  by  some  law  precluded 
from  receiving  such  per  diem  compensation  for  days  upon 
which  he  is  paid  for  similar  services  in  the  other  courts. 

The  prohibition  in  section  715,  Revised  Statutes,  against  the 
payment  of  more  than  one  per  diem  when  the  circuit  and  dis- 
trict coorts  are  both  in  session  at  the  same  time  has  no  rela- 
tion to  the  circuit  court  of  appeals,  being  limited  by  its  terms 
to  circuit  and  district  courts 5  and  I  know  of  no  law  which 
would  preclude  the  payment  to  Mr.  Copeland  of  one  per  diem 
as  crier  of  the  circuit  court  of  appeals  and  another  per  diem  as 
crier  of  the  circuit  and  district  courts  for  the  same  day,  pro- 
vided he  actually  rendered  the  services  as  crier  of  those  courts 
respectively,  for  as  crier  of  the  circuit  court  of  appeals  he 
would  be  occupying  a  diflPerent  position  or  place  from  that  of 
crier  of  the  circuit  and  district  courts,  under  separate  and  dis- 
tinct appointments,  both  of  which  positions  are  provided  by 
law,  and  no  incompatibility  existing  which  would  prevent  both 


Digitized  by  VjOOQ  IC 


522  DECISIONS   OF  THE   COMPTBOLLER. 

places  being  filled  by  the  same  person.  His  case  woald  there- 
fore come  within  the  principle  decided  in  United  States  y. 
8aund^8  (120  U.  S.,  126), 

The  case  of  a  crier  is  different  from  that  of  a  bailiff,  whose 
position  has  been  considered  in  connection  with  a  revision  of 
your  account  for  pay  of  bailiffs  for  the  quarter  ending  Septem- 
ber 30, 18D5  {post,  p.  530),  in  this:  A  bailiff  is  not  the  officer  of 
a  particular  court,  but  the  agent  or  deputy  of  the  marshal,  who 
is  marshal  of  the  district  and,  as  such,  executive  officer  of  all 
the  courts,  while  a  crier  is  by  virtue  of  the  laws  above  cited  a 
separate  officer  of  each  court,  receiving  a  separate  appoint- 
ment from  each  of  said  courts. 

I  am,  therefore,  clearly  of  the  opiniod  that  Mr.  Gopeland 
may  be  paid  a  per  diem  of  $2  for  each  and  every  day  he  actually 
attends  the  circuit  court  of  appeals  as  crier,  although  upon  the 
same  day  he  also  attends  the  circuit  or  district  court,  or  both, 
as  crier  of  those  courts  and  receives  a  like  per  diem  compenaa- 
tion  for  his  services  in  the  latter  capacity. 
Respectfully,  yours, 

B.  £.  Bowler, 

Comptroller. 

Mr.  Henby  W.  Swift, 

United  States  Marshal^  Boston. 


m  BE  ACCOUNTS  OP  THE  NATIONAL  HOME  FOB 
DISABLED  VOLXTNTBEB  SOLDIEBS. 

1.  Under  the  proviso  in  the  act  of  Angast  18, 1894,  relating  to  the  disbnrse- 

went  of  the  appropriations  for  the  National  Home  for  Disabled  Yolon- 
teer  Soldiers,  the  expenses  of  inspecting  goods  purchased  for  the  Home 
are  properly  chargeable  as  an  incident  to  the  cost  of  such  goods,  and 
payable  oat  of  the  appropriation  for  their  pnrohase,  in  the  absence  of 
a  specific  appropriation  for  inspection. 

2.  Such  inspection  expenses  should  be  apportioned  and  paid  oat  of  the 

appropriations  for  the  various  Branch  Homes  in  accordance  with  the 
amonnt  of  property  of  each  kind  inspected  for  and  shipped  to  each 
Branch  Home  at  the  time  of  shipment. 

3.  The  above  proviso  does  not  prohibit  the  shipment  of  materials  to  the 

Central  Branch  for  manufacture  and  distribution  therefrom  to  the 
various  branches,  such  materials  being  in  an  incomplete  condition  for 
use;  but  in  the  case  of  completed  articles  ready  for  use,  they  must  be 
shipped  directly  from  the  place  of  purchase  or  manafacture  to  the 
Branch  Home  -where  they  are  to  be  used. 


Digitized  by  VjOOQ  IC 


Accoumrs  of  soldiebs'  home.  523 

4.  Where  payments  have  been  made  by  the  general  treasnrer  for  goods 

properly  contracted  for,  delivered  to,  and  consumed  by  the  various 
Branches,  credit  must  be  given  to  the  general  treasurer  for  such  pay- 
ments, whether  these  goods  have  been  shipped  directly  from  the  place 
of  purchase  to  the  place  of  consumption  as  required  by  law  or  not. 

5.  In  these  accounts,  items  which  have  been  improperly  paid  by  the  gen- 

eral treasurer  from  an  appropriation  for  a  certain  fiscal  year  will  be 
credited  under  the  appropriation  for  the  proper  fiscal  year,  provided 
there  is  an  available  balance  thereof. 

Tbeabuby  Department, 
Office  of  Gomptbollbb  of  the  Treasury, 

May  11^  1896. 
The  Secretary  of  War  forwards  the  appeal  of  J.  M.  Birming- 
ham, general  treasurer  of  the  National  Home  for  Disabled 
Yolanteer  Soldiers,  of  February  27, 1896,  from  a  disallowance 
by  the  Auditor  for  the  War  Department  of  a  payment  made 
by  him  on  voucher  87,  embraced  in  settlement  No.  3454,  for  the 
quarter  ending  December  31, 1894.  The  voucher  in  question 
involves  an  expenditure  for  services  rendered  and  expenses 
incurred  in  the  employment  of  one  Charles  J.  Fuller  in  inspect- 
ing tableware  purchased  under  contract  for  the  National  Home. 
The  ground  of  the  Auditor's  disallowance  is  as  follows : 

<'  Under  act  of  August  18, 1894,  there  does  not  appear  to  be 
any  provision  for  these  disbursements.  There  is  no  authority 
for  treating  this  as  an  item  in  the  cost  of  tableware  and  dis- 
tributing it  pro  rata  among  all  the  branches  under  the  head 
of  *  Subsistence.'  There  is  no  provision  for  employees  of  the 
Board  of  Managers  other  than  the  officers  specificaJly  men- 
tioned, clerical  services  in  the  offices  of  the  president  and  gen- 
eral treasurer,  messengers,  and  agents.  There  is  no  provision 
in  the  appropriations  under  the  head  *  Salaries  for  officers  and 
employees  of  the  Board  of  Managers  and  for  outdoor  relief 
and  incidental  expenses/  from  which  travel  expenses  can  be 
allowed  to  others  than  the  Board  of  Managers,  their  officers 
and  employees.  Section  3682,  Re\ised  Statutes,  provides  that 
no  moneys  appropriated  for  incidental  purposes  shall  be 
expended  or  paid  for  official  or  clerical  compensation.  The 
expenditure  is  therefore  disallowed  as  without  warrant  of 
law." 

While  this  is  the  sole  question  upon  which  a  formal  appeal 
has  been  taken,  the  settlement,  together  with  the  subsequent 
statement  of  differences  of  April  18, 1896,  brought  before  me 
by  this  appeal,  involves  several  other  questions  which  will  be 
passed  ux>on,  as  an  appeal  to  the  Comptroller  necessitates  a 
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review  of  the  whole  settlement  by  him.    These  questions  may 
be  divided  into  the  three  following  classes: 

First.  As  to  whether  the  proviso  in  the  act  of  August  18, 
1894  (28  Stat.,  411),  making  appropriations  for  sundry  civil 
expenses  for  the  year  ending  June  30, 1895,  requires  the  disal- 
lowance of  the  payments  made  by  the  general  treasurer  of  the 
!National  Home  for  the  inspection  of  goods  purchased  for  the 
Honie  before  delivery.    This  proviso  is  as  follows: 

<'  That  all  amounts  disbursed  from  the  appropriation  of  a 
Branch  Home  shall  be  disbursed  and  accounted  for  monthly 
to  the  general  treasurer  by  the  treasurer  of  that  Branch, 
except  such  expenditures  for  services,  stationery,  tableware, 
clothing,  and  bedding,  as  may  be  required  by  the  Board  of 
Managers  to  be  legally  made  by  the  general  treasurer,  and  all 
such  stationery,  tableware,  clothing,  and  bedding  as  may  be 
required  for  each  Branch  Home  shall  be  shipped  directly  from 
the  place  of  purchase  or  manufacture  to  such  Branch  Home; 
and  all  disbursements  shall  be  made  in  conformity  with  sec- 
tions thirty-six  hundred  and  seventy-eight  and  thirty-six 
hundred  and  seventy-nine,  Revised  Statutes.'^ 

Under  this  proviso  it  appears  that  the  practice  of  the  Board 
of  Managers  of  the  National  Home  has  been  to  make  contracts 
with  the  manufacturers  of  such  completed  goods  as  tableware 
to  be  delivered  to  the  Home  f.  o.  b.  on  the  cars  at  the  factory, 
and  before  accepting  the  goods  it  is  necessary,  as  they  aUege, 
to  determine  whether  or  not  the  goods  supplied  are  of  the 
grade  contracted  for  and  equal  to  the  samples  dex>osited  at 
the  central  office,  of  the  National  Home.  To  enable  the  Board 
to  determine  this  question,  experts  have  been  employed  to 
make  this  inspection,  accepting  or  rejecting  such  of  the  goods 
as  were  offered  as  seemed  in  their  judgment  to  be  proper. 
This  special  service  has  been  performed  by  persons  not  other- 
wise in  the  employ  of  the  Home,  and  has  been  paid  for  out  of 
the  moneys  appropriated  for  the  purchase  of  the  kind  of  goods 
inspected,  as  an  incident  to  their  purchase. 

The  Auditor's  objection  is  based  upon  the  supposition  that 
this  is  an  employment  payable  out  of  the  incidental  appropri- 
ations for  the  Home,  or  is  to  be  paid  under  the  head  of  ^^  Sala- 
ries for  officers,  etc.''  His  objection  is  clearly  correct,  if  these 
payments  were  so  made;  but  if,  as  appears  to  be  the  fact, 
these  expenditures  were  regarded  as  an  item  in  the  cost  of  the 
purchase  of  the  goods  in  question,  it  seems  to  me  that  it  is  a 
proper  charge  against  the  appropriation  for  the  purchase  of  the 
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goods  iBspectedy  in  the  absence  of  a  specific  appropriation  for 
sach  inspections.  As  well  might  it  be  said  that  the  freight 
charges  for  transporting  the  goods  from  the  factory  where 
they  were  delivered  and  accepted,  were  not  properly  charge- 
able to  the  appropriation  for  the  purchase  of  these  goods, 
in  the  absence  of  a  specific  appropriation  for  sach  freight 
charges.  It  would  be  manifestly  improper  for  the  managers  of 
the  Home  to  accept  any  goods  that  might  be  furnished  by  the 
contractor  without  a  critical  inspection  to  determine  whether 
they  came  up  to  the  contract  requirements  or  not.  That  such 
expenditures  as  these  have  been  treated  as  incidental  to  appro- 
priations, many  settlements  made  by  the  accounting  officers  in 
the  past  bear  witness,  and  the  proposition  is  so  self-evident 
that  it  seems  to  require  no  citation  of  authorities. 

Second.  As  an  incident  to  this  inspection  of  goods  purchased 
under  contract,  the  question  of  apportionment  of  the  expendi- 
tures involved  in  such  inspections  arises.  It  appears  that  the 
practice  of  the  Home  has  not  been  to  apportion  these  expenses 
in  strict  accordance  with  the  amount  of  each  kind  of  property 
forwarded  to  each  of  the  Branch  Homes  from  the  factory.  The 
general  treasurer  states: 

^^The  ratio  of  distribution  among  all  the  Branches  as  shown 
by  this  voucher  is  arrived  at  on  the  basis  of  the  contract;  each 
Branch  was  to  obtain  tableware  in  proportion  as  its  appropria- 
tion bore  to  the  aggregate  appropriations  for  all  of  the  Branches 
under  the  head  of  'Subsistence.'" 

The  Auditor  for  the  War  Department  objects  to  such  appor- 
tionment on  the  ground — 

"It  is  required  that  such  disbursements  conform  to  section 
3678,  Bevised  Statutes,  and  that  the  articles  purchased  be 
shipped  directly  from  the  place  of  purchase  or  manufacture  to 
the  Branch.  Kow,  an  arbitrary  apportionment  of  the  total 
cost  can  not  be  made  under  this  act.  Each  Branch  must  be 
charged  with  the  articles  shipped  to  and  used  by  it;  and 
such  shipment  must  be  direct  from  the  place  of  manufacture 
or  purchase.'' 

Section  3678,  Eevised  Statutes,  provides: 

"All  sums  appropriated  for  the  various  branches  of  expendi- 
ture in  the  public  service  shall  be  applied  solely  to  the  objects 
for  which  they  are  respectively  made,  and  for  no  others." 

While  it  can  not  be  claimed  that  under  the  system  pursued 
in  apportioning  these  expenses  there  is  an  absolute  mathemat- 
ical compliance  with  the  provisions  of  section  3678,  Bevised 
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Statutes,  yet  the  difference  mast  be  so  slight  as  to  be  anworthy 
of  attention.  De  minimis  non  curat  lex.  The  amount  of  the 
appropriation  for  one  Branch  Home  applied,  under  this  system 
of  apportionment,  for  the  benefit  of  another  Branch  Home, 
upon  all  shipments  made  of  all  classes  of  goods,  would  ulti- 
mately amount  to  a  trivial  sum,  and  may  well  be  ignored  in  the 
practical  administration  of  the  affairs  of  so  great  an  institution 
as  the  National  Home.  The  practice  hereafter,  however,  should 
be  to  apportion  these  inspection  expenses  in  accordance  with 
the  amount  of  property  of  each  kind  inspected  for  and  shipped 
to  each  Branch  Home  at  the  time  of  shipment,  as  an  incident 
to  the  cost  of  the  goods. 

Third.  Still  another  question  arises  under  the  provisions  of 
the  act  of  August  18, 1894.  This  is  as  to  the  propriety  and 
authority  of  the  managers  to  purchase  so-called  raw  materials 
for  manu&cture  into  completed  products  at  the  Central  Branch, 
at  Dayton,  Ohio. 

The  practice  has  been  to  buy  large  quantities  of  cloth  for  man- 
ufacture into  clothing  for  the  inmates  of  the  Home,  of  sheeting 
for  the  making  of  sheets,  etc.,  and  of  various  other  materials  for 
the  production  of  articles  necessary  to  be  supplied  to  the  Branch 
Homes.  Objection  has  been  made  that  this  could  not  properly 
be  done,  as  the  above  proviso  requires  that  all  stationery, 
tableware,  clothing,  and  bedding  required  for  each  Branch 
Home  be  shipped  directly  from  the  place  of  purchase  or  menu- 
facture  to  such  Branch  Home.  This  provision  is  clearly  man- 
datory in  the  case  of  completed  articles,  which  must  be  shipped 
from  the  place  of  purchase  or  manufacture  directly  to  the 
Branch  Home,  but  in  my  opinion  it  is  not  applicable  to  pur- 
chases of  materials  which  are  shipped  to  the  Central  Branch 
for  manufacture.  The  phraseology  of  this  proviso  indicates 
an  intention  on  the  part  of  Congress  to  recognize  the  propriety 
and  economy  of  a  long-existing  practice  at  the  Central  Branch; 
and  I  therefore  hold  that  in  shipping  to  any  point,  for  manu- 
facture, materials  purchased  and  in  an  incomplete  condition 
for  use,  the  Board  of  Managers  have  complied  with  the  pro- 
visions of  the  act  of  August  18, 1894,  in  directing  such  ship- 
ments to  be  made  to  other  i^oints  than  the  Branch  Home  where 
the  product  is  to  be  consumed,  but  that  in  the  case  of  a  com- 
pleted product,  such  as  caps  or  tableware,  the  shipment  must 
be  directly  to  the  Branch  where  the  articles  are  to  be  used. 

It  appears,  however,  from  an  examination  of  the  settlements 
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snbmitted  to  me  that  in  some  cases  a  completed  product  has 
been  shipped  directly  to  the  Central  Branch,  and  from  there 
diBtributed  to  the  Branch  or  Branches  where  it  was  to  be  used. 
This  is  clearly  a  violation  of  the  law;  but  the  general  treasurer 
has  paid  for  the  goods  so  purchased,  and  the  question  now 
arises  as  to  the  authority  of  the  Auditor  to  disallow  such  pay- 
ments. This  question  is  not  free  from  difficulty.  In  the  vo- 
luminous and  varied  accounts  submitted  to  the  Oomptroller 
from  time  to  time,  it  is  necessary  to  carefully  draw  the  distinc- 
tion in  reference  to  such  payments. 

See  case  of  M%jor  Beid  (ante,  p.  264)  and  case  of  Tanner 
(Bowler's  First  Oomp.  Dec,  176),  with  cases  there  cited. 

In  the  matter  of  the  goods  and  supplies  purchased  for  the 
National  Home  it  is  manifest  that  the  parties  supplying  these 
goods  under  contract  would  have  a  valid  claim  against  the 
Government,  enforcible  in  the  Court  of  Claims  in  case  the  dis- 
bursing officer  declined  to  pay  the  same^  The  fact  that  these 
goods  are  not  shipped  in  accordance  with  the  provisions  of  law 
can  not  afiect  the  rights  of  the  parties  contracting  to  supply 
the  same.  They  have  no  means  of  knowing,  nor  is  it  their  duty 
to  inquire,  whether  the  goods  shipped  by  them  to  the  Central 
Branch  are  intended  for  use  at  that  point  or  not.  It  has  been 
decided  that  parties  contracting  with  the  Government  need  not 
ascertain  whether  the  amount  still  available  of  the  appropria- 
tion under  which  their  contract  is  made  is  sufficient  to  meet  the 
obligations  of  the  contract.  That  knowledge  rests  peculiarly 
with  the  officers  of  the  Government.  The  contractor  having 
determined  that  there  is  an  appropriation  from  which  the  pur- 
chase of  goods  supplied  by  him  is  authorized,  need  look  no 
further.  It  certainly  could  not  be  contended  that  the  railroad 
company  transporting  the  goods  from  the  place  of  purchase  to 
the  Central  Branch  is  not  entitled  to  the  payment  of  its  freight 
charges  because  the  goods  under  the  law  should  have  been 
shipped  to  some  Branch  Home  where  they  were  to  be  used. 

I  am  therefore  of  the  opinion  that  under  the  circumstances 
of  this  case  the  general  treasurer  must  be  allowed  credit  for 
disbursements  made  for  goods  properly  contracted  for  by  the 
officers  of  the  Home  and  delivered  for  its  use,  whether  those 
officers  have  complied  with  the  requirements  of  the  law  as  to 
direct  shipment  or  not.  Their  dereliction  of  duty  can  not  affect 
the  justness  of  the  claims  of  the  parties  supplying  the  goods 
Bor  the  obligation  of  the  general  treasurer  to  pay  for  the  same. 
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The  three  questions  above  considered  cover  a  large  propor- 
tion of  the  items  questioned  by  the  Auditor,  and  settlements 
will  be  made  in  accordance  herewith. 

The  Auditor  has  made  a  number  of  disallowances,  of  which 
item  No.  1 ,  December,  1894,  headed  "Pay  roll,"  is  an  example, 
for  the  following  reason : 

"These  vouchers  are'  disallowed  for  the  reason  that  the 
expenditures  properly  pertain  to  the  fiscal  year  1895,  and  as 
such  are  in  conflict  with  the  provision  inserted  in  the  appro- 
priation act  of  that  year  appropriating  the  use  of  money 
appropriated  for  construction  and  repairs  in  the  erection  of 
new  buildings.  The  expenditures  for  new  buildings  being 
illegal,  all  advertisements  for  proposals  to  erect  the  same  are 
unauthorized,  and  payments  on  account  of  such  advertise- 
ments from  flrst  head  are  also  disallowed." 

The  explanation,  as  furnished  by  the  treasurer  of  the  Central 
Branch,  of  this  voucher  is  as  follows: 

"The  construction, of  this  building  from  the  appropriation 
of  1894:  was  authorized  by  the  president  of  the  Board  of  Mana- 
gers in  letter  to  governor  of  Central  Branch  dated  *  Hartford, 
Conn.,  June  20, 1894:.'  The  ground  was  accordingly  staked  off 
and  excavation  commenced  in  June,  and  the  building  was 
advertised  for  on  June  28, 1894.  When  bids  were  opened  under 
tbis  advertisement,  all  were  rejected  as  being  too  high,  and  a 
new  advertisement  was  published  on  24th  of  July,  1894  (copy 
inclosed  herewith),  and  contract  was  awarded  7th  of  August, 
1894.  ( See  printed  minutes  proceedings  of  Board  of  Managers, 
vol.  2,  p.  536.)" 

From  the  above  explanation  it  appears  that  this  work  was 
not  actually  entered  into  until  the  fiscal  year  1895,  and  the 
objection  upon  which  the  Auditor  has  disallowed  the  vouchers 
is  well  taken;  but  the  proper  course  to  be  pursued  is  to  allow 
these  items  out  of  the  appropriation  for  the  fiscal  year  1895,  if 
there  is  a  balance  of  this  appropriation  available  for  this  pur- 
pose.    {Ante,  p.  61.) 

Edw.  a.  Bowebs, 

Assistant  Comptroller. 

[Sapplexnental  decision,  May  28,  1896.] 
Sir  :  Replying  to  your  letter  of  May  25,  1896,  in  which  you  say : 

"Referring  to  your  decision  rendered  May  11, 1896,  in  re  accounts  of  the 
National  Home  for  Disabled  Volunteer  Soldiers,  I  have  the  honor  to  inquire 
if  the  last  paragraph  thereof  is  intended  to  apply  to  all  of  the  following 
vouchers,  viz.  •     •     * 

<'It  has  been  contended  by  the  Managers  of  the  National  Home  that  the 
appropriation  for  *  construction  and  repairs'  was  available  until  exhausted* 
as  are  other  appropriations  for  the  construction  of  public  buildings. 
These  vouchers  were  paid  in  part  from  that  appropriation  and  in  part 
from  the  appropriation  for  'Current  expenses.'*' 
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I  have  to  advise  yon  that  the  proviso  in  the  act  of  August  18;  1894  (28 
Btat.y  411);  ''that  no  part  of  the  appropriations  for  construction  and 
repairs  for  any  of  the  Branch  Homes  shall  be  used  for  the  construction  of 
any  new  building/'  has  no  application  to  the  vouchers  in  question;  for 
the  reason  that  these  vouchers  relate  to  two  buildings  which  were  author- 
ized in  JunC;  1894,  and  which  were  actually  in  process  of  construction  at 
the  date  of  the  passage  of  the  act  of  August  18;  1894.  This  proviso  was 
aimed  to  prevent  the  construction  of  any  new  building  out  of  the  appro- 
priation for  ''Construction  and  repairs,"  but  did  not  apply  to  buildings 
already  in  process  of  erection  when  it  was  enacted  into  law ;  consequently; 
as  directed  in  my  decision  of  May  11;  for  the  work  performed  or  expenses 
incurred  in  connection  with  these  buildings  during  the  fiscal  year  ending 
June  30;  1894;  the  appropriation  for  1894  is  chargeable;  but  for  all  work 
performed  after  July  1;  1894;  the  appropriation  for  1895  is  chargeable;  for 
the  reason  above  stated;  notwithstanding  the  proviso  in  the  act  of  August 
18, 1894. 

In  my  opinion  the  contention  of  the  Managers  of  the  National  Home 
that  the  appropriation  for  *'  Construction  and  repairs ''  was  a  continuing 
one  and  available  as  are  other  appropriations  for  public  buildingS;  is  not  • 
correct.  The  appropriation  for  "  Construction  and  repairs ''  appears  from 
year  to  year  as  a  part  of  a  series  of  items  for  annual  expenditures,  and 
applicable;  therefore;  only  to  construction  and  repairs  within  the  year  for 
which  it  was  appropriated. 

It  is  to  be  observed  that;  in  the  case  of  public  buildingS;  there  is  a 
specific  appropriation  of  a  fixed  amount  for  some  particular  building; 
whereas  this  appropriation  has  none  of  those  characteristics;  but  is  a 
lump  sum  for  expenditures  in  connection  with  each  of  the  Branches;  an 
indefinite  part  of  which  being  for  repairs  must  be  annual  in  character. 
In  addition  to  this  objection  to  treating  these  appropriations  for  coustruo- 
tion  and  repairs  as  continuing  appropriations;  subject  to  the  same  rules 
as  apply  to  appropriations  for  public  buildings  generally,  it  may  well  be 
questioned  whether  the  buildings  of  the  National  Home  are  public  build* 
ingS;  the  title  of  them  being  vested,  not  in  the  United  States,  but  in  the 
corporation  known  as  the  National  Home  for  Disabled  Volunteer  Soldiers. 

Accordingly  I  hold;  as  previously  more  briefly  indicated  in  my  opinion 
of  May  11,  that  where  these  expenditures  are  for  the  completion  of  build- 
ings in  course  of  construction  at  the  date  of  the  passage  of  the  act  of 
August  18;  1894;  ''  the  proper  course  to  be  pursued  is  to  allow  these  items 
out  of  the  appropriation  for  the  fiscal  year  1895;  if  there  is  a  balance  of 
this  appropriation  available  for  this  purpose.''  This  conforms  to  previous 
practice. 

Respectfully,  yours,  Edw.  A.  Bowers, 

A8$istant  Comptroller. 

The  Auditor  for  the  War  Department. 

11268— VOL  2 34 
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IN  EE  APPEAL  OF  HENRY  W.  SWIFT,  UNITED 
STATES  MAE8HAL  FOR  THE  DISTRICT  OF  MAS- 
SACHUSETTS. 

For  his  attendance  upon  the  circuit  court  of  appeals,  the  circuit  court,  or 
the  district  court,  a  bailiff  is  not  entitled  to  the  per  diem  provided  in 
section  715,  Revised  Statutes,  if  upon  the  same  day  he  attends  upon 
one  or  more  of  said  courts  as  the  representative  of  the  marshal  and 
earns  for  the  latter  the  per  diem  of  $5  allowed  by  section  829,  Revised 
Statutes. 

Comptroller's  decision  of  December  29,  1894  (1  Comp.  Dec.,  135),  t«  re 
number  of  bailiffs  authorized  for  each  court  under  section  715,  Revised 
Statutes,  reviewed  and  affirmed. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

May  11, 1896. 

Mr.  H.  W.  Swift,  United  States  marshal  for  the  district  of 
Massachusetts,  appeals  from  the  settlement  by  the  Auditor 
for  the  State  and  other  Departments  of  his  account  under  the 
appropriation  '^  Pay  of  bailiii's,  etc.,  United  States  courts,^  for 
the  quarter  ending  September  30, 1895. 

Two  questions  are  presented  by  this  appeal.  It  appears 
that  certain  deputies  of  Marshal  Swift  were  employed  by  him 
as  bailiffs  upon  the  same  days  on  which  said  deputies  repre- 
sented Marshal  Swift  in  either  the  district  or  circuit  court  or 
the  circuit  court  of  appeals,  and  that  for  said  days  Mr.  Swift 
has  been  allowed  in  the  settlement  of  his  fee  and  expense 
accounts  the  f  5  per  diem  fee  authorized  by  section  829  to  a 
marshal  for  his  attendance  ux)on  court  thus  earned  for  him  by 
said  deputies. 

In  the  account  for  pay  of  bailiffs  now  under  revision  on  this 
appeal,  Mr.  Swift  claims  credit  for  payments  made  to  the  same 
deputies  who  represented  him  in  court  for  their  services  as 
bailiffs  upoQ  the  days  upon  which  they  so  represented  him. 

In  Levi's  Case  {ante,  p.  438)  it  was  held  that  a  deputy  mar- 
shal who  represented  a  marshal  in  court  and  earned  for  him  a 
per  diem  fee  of  $5  could  not  be  allowed  payment  for  services 
as  a  bailiff  at  the  name  time.  In  that  case,  the  deputy  marshal 
represented  the  marshal  in  the  same  court  in  which  he  was 
acting  as  bailiff,  and  Mr.  Swift  contends  that  the  principle  of 
that  case  does  not  apply  to  those  items  in  his  account  where 
the  deputy  marshiil  was  not  acting  as  bailiff  in  the  same  court 
in  which  he  represented  the  marshal. 
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Mr.  Swift's  argument  proceeds  upon  the  idea  that  a  bailifF 
is  an  officer  of  the  separate  courts,  as  a  district  court  bailiff,  a 
circuit  court  bailiff,  or  a  bailiff  of  the  circuit  court  of  appeals. 
Such  is  not  my  understanding  of  the  matter.  There  is  no 
statute  creating  the  office  of  bailiff  for  the  several  courts. 
Section  715,  Ee vised  Statutes,  provides: 

^^The  circuit  and  district  courts  may  appoint  criers  for  their 
courts,  to  be  allowed  the  sum  of  two  dollars  per  day;  and  the 
marshals  may  appoint  such  a  number  of  persous,  not  exceed- 
ing five,  as  the  judges  of  their  respective  courts  may  deter- 
mine, to  attend  upon  the  grand  and  other  juries,  and  for  other 
necessary  purposes,  who  shall  be  allowed  for  their  services  the 
sum  of  two  dollars  per  day,  to  be  paid  by  and  included  in  the 
accounts  ot  the  marshal,  out  of  any  money  of  the  United 
States  in  his  hands.  Such  compensation  shall  be  paid  only 
for  actual  attendance,  and  when  both  courts  are  in  session  at 
the  same  time  only  for  attendance  on  one  court." 

The  persons  so  employed  under  this  section  are  those  who 
are  known  as  bailiffs,  and  the  statute  was  intended  to  provide 
for  the  character  of  services  usually  performed  by  a  bailiff 
{McLean  v.  United  States,  23  C.  Cls.  E.,  401),  which  are  those 
required  of  the  executive  officer  of  the  court  during  a  term  of 
the  court  while  in  attendance  upon  its  sessions  and  in  connec- 
tion therewith,  as  attendance  upon  juries,  etc. 

A  bailiff  is  simply  a  sheriff  or  marshal's  officer  or  deputy 
(Bouvier's  Law  Dictionary).  As  a  United  States  marshal  is 
not,  properly  speaking,  a  marshal  of  the  district  court  or  of 
the  circuit  court,  but  a  marshal  of  the  district  for  which  he  is 
appointed,  being  as  such  marshal  of  both  the  circuit  and  dis- 
trict courts,  and  as  by  section  715,  Revised  Statutes,  the 
marshal  appoints  the  persons  who  act  as  bailiffs,  it  seems  con- 
clusively to  follow  that  these  bailiffs  are  not  officers  of  the 
separate  courts,  but  are  simply  the  agents  or  officers  of  the 
marshal,  and  may  act  in  different  courts  on  different  days,  or 
upon  the  same  days  at  different  times,  or  indiscriminately  in 
the  different  courts  if  sitting  at  the  same  time  in  separate 
rooms  in  the  same  building  as  they  may  be  needed  in  the 
separate  courts,  and  such  I  understand  to  be  the  practice  in 
Boston,  as  well  as  in  other  districts  where  several  judges  are 
Bitting  in  different  courts  at  the  same  time,  although,  for  con- 
venience in  accounting,  the  marshal  is  required  to  show  the 
particular  courts  for  which  the  bailiffs  were  appointed  because 
of  the  limitation*  found  in  section  715  as  modified  by  the 
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annual  appropriation  acts  relating  to  the  pay  of  bailiffs,  which 
for  some  years  past  have  been  as  follows: 

<<For  pay  of  bailiffs  and  criers,  not  exceeding  three  bailiffs 
and  one  crier  in  each  court."    •    •    • 

Under  section  715  it  is  clear  that  the  person  employed  as  a 
bailiff  on  any  particular  day  may  be  required  to  perform  the 
services  for  which  he  is  employed  in  any  or  all  of  the  courts 
sitting  during  that  day,  and  that  if  appointed  to  one  of  the 
courts  in  the  morning,  which  should  adjourn  for  the  day,  he 
could  not  refuse  to  perform  services  in  one  of  the  other  courts 
after  the  adjournment  of  the  one  for  which  he  had  been  origi- 
nally employed.  It  would  seem,  therefore,  that  no  proper  dis- 
tinction can  be  drawn  between  Levi's  case  and  Mr.  Swift's, 
although  upon  some  of  the  days  for  which  he  claims  credit  for 
payments  made  to  the  bailiffs  they  did  not  represent  him  in 
the  same  court  in  which  they  acted  as  bailiffs. 

Nor  can  any  distinction  be  drawn  between  attendance  upon 
the  circuit  court  of  appeals  and  the  circuit  and  district  courts. 
By  the  act  of  March  3, 1891  (26  Stat.,  826),  creating  the  circuit 
courts  of  appeals,  provision  was  made  for  the  appointment  of 
a  marshal  of  each  of  those  courts  as  a  distinct  and  separate 
oflSce.  By  a  clause  in  the  act  of  July  16, 1892  (27  Stat.,  222), 
the  provision  authorizing  the  appointment  of  a  marshal  of  the 
circuit  court  of  appeals  was  repealed,  that  office  was  abolished, 
and  it  was  provided  that — 

<^The  duties  and  powers  imposed  ui)on  said  marshal  under 
the  said  act  shall  be  performed  by  the  United  States  marshals 
in  and  for  the  districts  where  terms  of  said  courts  may  be  held, 
and  to  this  end  said  marshals  shall  be  the  marshals  of  said 
circuit  courts  of  appeals." 

1^0  specific  provision  was  made  by  the  act  creating  the  cir- 
cuit courts  of  appeals  for  the  appointment  of  bailiffs,  althoagli, 
by  section  9,  it  was  provided  that  they  should  receive  the  same 
compensation  as  those  appointed  for  the  circuit  courts.  As  a 
bailiff  is  merely  an  officer  or  deputy  of  the  marshal,  while  the 
provision  in  the  act  creating  the  circuit  courts  of  appeals 
authorizing  the  appointment  of  marshals  of  those  courts  was 
still  in  force,  a  bailiff  appointed  by  such  a  marshal  would  no 
doubt  be  a  different  officer  from  one  appointed  by  the  district 
marshal,  and  probably  the  reasoning  in  the  Levi  case  would 
not  apply  so  as  to  prevent  payment  to  a  bailiff  employed  in 
the  circuit  court,  although  that  bailiff  had  represented  upon 
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the  same  day  the  marshal  of  the  circnit  court  of  appeals  ia 
that  court. 

Since  the  office  of  marshal  of  the  circuit  courts  of  appeals 
has  been  abolished  and  the  marshal  of  the  district  in  which 
the  court  sits  performs  all  the  duties  of  the  marshal  of  the 
circuit  court  of  appeals  as  such  district  marshal,  it  is  clear 
that  a  deputy  of  that  marshal  while  representing  the  marshal 
in  the  circuit  court  of  appeals  or  acting  as  a  bailiff  of  that 
marshal  in  that  court  occupies  no  other  or  better  jmsition  than 
would  such  a  deputy  marshal  while  repesenting  the  marshal 
or  acting  as  bailiff  in  either  the  circuit  or  the  district  court. 

It  appears  from  a  communication  from  the  judges  of  the 
district  and  circuit  courts  that  ''for  some  i)ortion8  of  the  year 
even  the  entire  number  of  bailiffs  which  all  the  courts  can 
fnmishy  namely,  three  for  the  court  of  appeals,  three  for  the 
circuit  court,  and  three  for  the  district  court,  are  not  sufficient 
for  the  demands  of  the  business  in  the  circuit  court  alone,  and 
for  considerable  portions  of  the  year  the  whole  number  is  only 
adequate  for  its  needs." 

This  statement  furnishes  an  excellent  reason  why,  as  decided 
in  Levi's  case,  a  bailiff  can  not  be  a  proper  representative  of 
the  marshal,  for  the  per  diem  fee  of  $5  is  given  to  the  marshal 
"for  attending  the  circuit  or  district  courts  •  •  •  and  for 
bringing  in  and  committing  prisoners  and  witnesses  during 
the  term."  As  the  service  thus  described  is  practically  the 
same  as  that  required  of  a  bailiff  under  section  715,  it  would 
seem  necessarily  to  follow  that  Congress  only  intended  the 
employment  of  bailiffs  when  the  business  of  the  court  required 
such  bailiffs  in  addition  to  the  marshal  or  the  deputy  attending 
upon  the  court,  and  not  to  authorize  the  payment  of  a  per  diem 
to  a  bailiff  for  the  services  which  the  same  man  was  rendering 
as  the  deputy  of  the  marshal. 

If  the  deputy  marshal  attending  the  court  is  not  one  who  is 
also  a  bailiff,  one  additional  man  will  be  available  for  each  of 
the  different  judges  sitting  at  the  same  time. 

It  is  furthermore  suggested  by  Mr.  Swift  that  as  by  the  terms 
of  his  contracts  with  his  deputies  they  are  not  authorized  to 
receive  any  i)ortion  of  the  per  diem  which  they  earn  for  the 
marshaly  while  representing  him  in  court,  the  Levi  Case  does 
not  apply,  because  in  Levi's  case  it  was  assumed  that  they  did 
receive  such  compensation.  Whether  they  received  compen* 
sation  or  not  is  immaterial.    The  fact  that  they  were  acting 
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officially  as  deputies  of  the  marshal  in  representing  him  pre- 
vents them  from  receiving  compensation  as  bailiffs  for  service 
which  they  were  required  to  render  as  deputy  marshals  while 
acting  as  such. 

Second.  Certain  disallowances  were  made  by  the  Auditor  in 
cases  where  Mr.  Swift  had  paid  more  than  three  bailiffs  for 
days  upon  which  the  circuit  and  district  courts  were  opened  at 
the  same  time,  presided  over  by  the  same  judge,  and  acUoamed 
at  the  same  time.  This  action  was  no  doubt  taken  by  the 
Auditor  because  of  the  decision  of  the  Comptroller  in  1  Oomp. 
Dec,  135. 

It  is  claimed  by  the  marshal  that  section  715  and  the  pro- 
vision in  the  appropriation  for  pay  of  bailiffs,  <'not  exceeding 
three  bailiffs  •  •  •  in  each  court,"  authorize  the  appoint- 
ment of  six  bailiffs  for  the  circuit  and  district  courts,  three  for 
each  of  said  courts,  although  said  courts  are  opened  by  the 
same  judge  sitting  at  the  same  time  and  place,  and  acting 
alternately  as  judge  of  the  circuit  and  district  courts,  according 
as  the  business  presented  to  him  for  determination  is  that  of 
the  circuit  or  district  court.  Such  has  not  been  the  practical 
construction  put  upon  the  law  by  the  accounting  officers  when 
the  accounts  for  pay  of  bailiffs  presented  the  facts  in  such  a 
way  that  the  question  could  be  determined  by  them. 

In  many  places,  as  in  Boston,  several  different  judges  fre- 
quently sit  at  the  same  time  in  different  court  rooms.  They 
require  different  sets  of  officers  and  separate  bailiffs.  If  the 
contention  made  by  Marshal  Swift  is  sound,  he  wonld  be  lim- 
ited to  three  bailiffs  for  either  the  circuit  or  district  court, 
although  there  might  be  sitting  at  the  same  time  three  or 
more  judges  in  as  many  separate  divisions  of  the  same  court; 
although  when  only  one  judge  was  sitting  at  the  same  time 
as  both  circuit  and  district  judge  he  would  be  entitled  to  six 
bailiffs. 

In  my  opinion,  the  words  "in  each  court"  in  the  appropriar 
tion  do  not  refer  to  the  circuit  and  district  courts  when  pre- 
sided over  at  the  same  time  by  the  same  judge,  but  refer  to 
cases  where  dift'erent  judges  are  sitting  at  the  same  time  in 
different  places  and  holding  either  circuit  or  district  courts, 
or  separate  divisions  of  either  of  those  courts,  for  in  such  cases 
each  judge  is  practically  holding  a  separate  court.  This  view 
seems  to  accord  with  the  principle  established  in  United  Statm 
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V.  King  (147  IJ.  S.,  676-682),  where  it  was  decided  that  where 
the  circuit  and  district  courts,  or  two  divisions  of  the  same 
court,  were  held  at  the  same  time  in  different  places,  requiring 
two  staffs  of  officers,  a  clerk  who  was  prohibited  from  receiving 
a  greater  per  diem  ''than  for  an  attendance  on  one  court"  was 
authorized  to  collect  from  the  Government  two  per  diem  fees, 
the  one  for  his  own  attendance  and  the  other  for  the  attend- 
ance of  his  deputy  as  his  representative  in  the  other  court  or 
division  of  the  same  court. 

As  stated  above,  much  difficulty  is  experienced  in  Boston  in 
providing  sufficient  bailiffs  when  several  courts  are  sitting 
at  the  same  time,  because  of  the  proviso  in  the  appropriation 
that  not  more  than  three  bailiffs  may  be  employed  in  each 
court.  The  construction  which  has  always  been  placed  upon 
this  proviso  by  the  accounting  officers,  as  above  explained, 
will  relieve  this  difficulty  to  some  extent,  because  three  bailiffs 
are  authorized  for  each  judge  who  sits  separately,  and  the  fact 
that  such  difficulties  have  arisen  in  Boston,  where  many  judges 
are  sitting  at  the  same  time,  tends  in  itself  to  establish  the  cor- 
rectness of  the  construction  placed  by  the  accounting  officers 
on  this  appropriation. 

It  is  suggested  both  by  the  judges  and  the  marshal  that 
difficulties  exist  in  getting  the  proper  character  of  men  to  serve 
continuously  as  bailiffs  if  they  are  only  authorized  to  receive 
the  $2  per  diem  prescribed  by  section  715  and  then  only  for 
days  upon  which  they  actually  serve  as  prescribed  by  that 
section.  This  difficulty  arises  no  doubt  from  the  fact  that  the 
general  law  applicable  to  all  the  districts  in  the  United  States 
does  not  work  equally  well  in  all,  for  in  some  districts  court  is 
only  held  for  short  periods  and  then  generaUy  only  by  one 
judge  who  sits  as  both  circuit  and  district  judge,  while  in  other 
districts,  as  in  Boston,  the  courts  are  in  session  almost  con. 
tinuously  throughout  the  year,  and  generally  several  judges 
are  sitting  at  the  same  time  either  in  different  courts  or  in 
separate  divisions  of  the  same  court.  The  remedy  lies  in  action 
by  Congress,  and  the  difficulty  can  not  be  corrected  by  the 
Comptroller,  who  is  not  authorized  to  allow  payment  for  any 
other  services  than  those  which  are  prescribed  by  law,  however 
inconvenient  may  be  the  enforcement  of  the  law  in  any  par- 
ticular district. 

Upon  a  careful  review  of  the  matter,  I  see  nothing  requiring 
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a  change  in  the  decision  npon  this  question  as  made  in  1  Comp« 
Dec.,  135.  Mr.  Swift's  accoant  will  be  adjusted  in  accordance 
with  the  principle  of  this  decision. 

E.  B.  BowiiSB, 

CamptroUer. 


THEBE  MONTHS'  BXTEA  PAY  TO  CEETATN  EN- 
LISTED  MEN  OF  THE  NAVY  ON  EEENLISTMENT. 

The  three  months'  extra  pay  for  reenlistment  allowed  by  section  1573^  Be- 
yised  Statates,  to  seamen,  ordinary  seamen,  landsmen,  firemen,  coal 
heavers,  and  boys  is    limited  to  the  six  grades  of  enlisted  men* 
mentioned,  and  can  not  be  allowed  to  a  person  enlisted  as  a  steward. 

Tbeasxjj^y  Depabtment, 
Office  of  Comptbolleb  of  the  Tbeasuby, 

May  14, 1896. 
Sib:  I  am  in  receipt  of  your  inquiry  of  May  12,  1896,  in 
reference  to  the  case  of  Albert  W.  Brown,  steward  to  com- 
mander in  chief,  who  was  discharged  from  your  ship  April  30, 
1896,  by  reason  of  the  expiration  of  his  term  of  enlistment, 
receiving  an  honorable  discharge. 

It  appears  that  the  medical  officer  stated  on  the  back  of  his 
discharge  that  he  has  <'  defective  eyesight — right  eye  (waived 
by  Bureau  of  Navigation,  April,  1893),"  and  then  below  this 
indorsement,  ''Is  not  physically  qualified  for  reenlistment." 
You  state: 

''  Brown  desiring  to  reenlist,  the  question  was  again  referred 
to  the  Bureau  of  Navigation  and  his  physical  deficiency  has 
been  again  waived,  and  he  has  been  reenlisted. 

"  Now,  I  would  respectfully  inquire  whether  he  is  entitled  to 
receive  the  three  months'  extra  pay,  or  bounty,  given  to  men 
reenlisting  under  an  honorable  discharged 

Eeplying  to  this  question,  I  have  to  answer  it  in  the  nega- 
tive.   Section  1426,  Eevised  Statutes,  provides: 

"  Honorable  discharges  may  be  granted  to  seamen,  ordinary 
seamen,  landsmen,  firemen,  coal  heavers,  and  boys  who  have 
enlisted  for  three  years." 

Section  1573,  Eevised  Statutes,  is  as  follows: 

^'  If  any  seaman,  ordinary  seaman,  landsman,  fireman,  coal 
heaver,  or  boy,  being  honorably  discharged,  shall  reenlist  for 
three  years,  within  three  months  thereafter,  he  shall,  on  pre- 
senting his  honorable  discharge,  or  on  accounting  in  a  satis- 
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factory  maimer  for  its  loss,  be  entitled  to  pay  during  the  said 
three  months  equal  to  that  to  which  he  would  have  been  en- 
titled if  he  had  been  employed  in  actual  service.'' 

From  these  two  sections  it  appears  that  Brown  is  not  of  the 
classes  entitled  to  an  honorable  discharge  as  provided  in  sec- 
tion 1426,  which  discharge  is  a  prerequisite  to  obtaining  the 
advantages  of  the  three  months'  extra  pay  provided  for  in  sec- 
tion 1573;  nor,  if  he  were  entitled  to  an  honorable  discharge, 
is  he  included  within  the  classes  specified  in  section  1573.  The 
records  show  that  he  enlisted  as  a  warrant  officers'  steward 
May  1, 1893. 

As  early  as  the  circular  of  the  Secretary  of  the  i^avy  of  May 
26, 1869,  it  was  provided  that — 

<^A11  enlisted  men,  except  officers'  cooks  and  stewards, 
•  »  »  will  receive,  ux>on  the  expiration  of  their  enlist- 
ments, if  they  so  elect,  continuous-service  certificates,  in  lieu 
of  tiie  ordinary  or  honorable  discharges  heretofore  issued." 

This  express  exception  of  officers'  cooks  and  stewards  was 
carried  into  the  Regulations  of  the  Navy  Department,  1870, 
par.  1070,  and  into  the  Eegulations  of  1876,  page  100,  pars.  18, 
19,  and  20;  and  again  in  the  circular  of  Secretary  Ohandler  of 
November  21, 1884,  it  was  provided: 

"All  men  (except  officers'  cooks,  stewards,  and  servants  en- 
listed for  sx)ecial  service)  now  serving  under  enlistments  for 
three  years,  or  who  may  hereafter  enlist  for  that  period,  shall 
receive  an  ^honorable  discharge  and  continuous-service  certifi- 
cate' at  the  expiration  of  their  terms  of  enlistment,  upon  the 
recommendation  of  their  commanding  officers." 

It  appears,  however,  that  this  very  proper  exception,  made  in 
aceordance  with  the  statutory  law  on  this  subject,  is  omitted 
from  the  current  regulations.  This,  however,  can  not  affect 
the-  rights  of  parties.  Under  article  792  of  the  Navy  Regu- 
lations of  1893,  it  is  clear  that  the  Navy  Department  has 
the  power  to  review  the  finding  of  the  medical  and  command- 
ing officers  that  the  i)erson  desiring  to  reenlist  is  physically 
disqualified,  but  in  view  of  the  above  statutory  provisions, 
this  is  immaterial,  and  Steward  Brown  can  not  be  paid  the 
three  months'  extra  pay  for  reenlisting. 

Eesi)ectfully,  yours, 

Edw.  a.  Bowebs, 

Assistant  Comptroller. 
Pay  Inspector  George  A.  Lyon, 

United  States  Flagship  New  York. 


Digitized  by  VjOOQ  IC 


538  DECISIONS   OF   THE   COMPTKOLLEB. 

IN  BE  CLAIM  OF  THE  TJKION  PACIFIC  RAILWAY 
COMPANY  FOR  PERSONAL  TRANSPORTATION. 

1.  The  Government  is  entitled  to  the  benefit  of  through  rates  when  its 

officers  or  employees  performing  the  travel;  on  "requests''  or  other- 
wise, comply  with  all  the  reasonahle  eonditions  pertaining  to  throagh 
rates  imposed  npon  ordinary  travelers,  and  not  otherwise. 

2.  The  law  requires  that  the  bond-aided  railroads  between  the  Biiflsonri 

River  and  the  Pacific  Ocean  be  operated  as  a  continuous  line,  and  the 
Government  is  entitled  to  a  through  rate  on  said  line  when  the 
'^ requests''  show  that  the  traveler  is  making  a  continuous  journey, 
notwithstanding  more  than  one  "  request  '*  is  issued  for  said  travel. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

May  14, 1896. 

The  claimant  company  appeals  from  the  decision  of  the 
Auditor  for  the  War  Department  disallowing  the  som  of  85 
cents  in  the  settlement  of  claim  Ko.  124846. 

On  April  23, 1894,  Maj.  C.  W.  Williams  was  ordered  to  pro- 
ceed from  San  Francisco,  Cal.,  to  Philadelphia,  Pa.  In  furth- 
erance of  this  order,  the  Quartermaster's  Department  issued 
to  said  officer  two  *^  transportation  requests,''  the  first  calling 
for  transportation  over  the  Central  Pacific  Eailroad  from  San 
Francisco  to  Ogden,  and  the  second  over  the  Union  Pacific 
Eailroad  from  Ogden  to  Omaha;  both  of  the  requests  showing 
that  the  officer  was  en  route  from  San  Francisco  to  Philadel- 
phia, These  requests  were  used  to  obtain  transportation  as 
far  as  Omaha.  At  Omaha  the  officer  purchased  a  ticket  to 
Chicago  over  the  Chicago,  Rock  Island  and  Pacific  Bailroad  (a 
land-grant  road),  paying  the  full  fare  of  $12.75  for  the  same. 
From  Chicago  he  went  to  Cincinnati,  for  which  no  charge  was 
made.  From  Cincinnati  to  Philadelphia  $16.50  was  paid, 
making  $29.25  paid  by  the  officer  and  reimbursed  to  him  by 
the  Pay  Department. 

The  price  of  a  through  ticket  from  San  Francisco  to  Phila- 
delphia was  $73,  of  which  the  roads  west  of  Omaha  were 
entitled  to  $44.50  and  the  roads  east  to  $28.50.  The  regular 
price  of  a  ticket  from  San  Francisco  to  Omaha  was  $50,  and 
from  Omaha  to  Philadelphia  $31,  making  $81  for  the  entire 
journey,  if  two  separate  tickets  were  purchased.  The  Union 
Pacific  has  charged  a  special  cut  rate  of  $25  between  Ogden 
and  Omaha,  which  is  less  than  its  proportion  of  the  regular 
rate  from  San  Francisco  to  Omaha. 
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In  the  settlement  of  the  acoonntthe  Auditor  allowed  $24.15, 
intending  to  allow  the  company  its  proportion  of  $44.50,  the 
basing  rate  from  California  common  points  to  Missouri  Biver 
terminals  tendered  to  the  connecting  lines  in  making  up 
through  rates  to  points  east  of  Omaha.  There  is  an  error  of 
12  cents  in  the  computation  of  the  Auditor,  the  correct  amount 
according  to  this  basis  being  $24.03. 

In  appealing  this  case,  the  auditor  for  the  company  says: 

**The  Auditor  for  the  War  Department  made  settlement  on 
the  basis  of  the  through  limited  rate  in  eifect  between  San 
Francisco  and  Philadelphia,  it  being  claimed  that  the  ofOicer 
was  en  route  from  San  Francisco  to  Philadelphia.  This  mode 
of  settlement  accounts  for  the  disallowance  of  85  cents. 

**This  army  officer  used  Government  requisitions  for  his 
transportation  on  subsidized  lines  between  San  Francisco  and 
Omaha  and  purchased  a  ticket  at  local  rate  from  Omaha  to 
Philadelphia.  He  was  therefore  not  entitled  to  the  benefit  of 
any  through  rate  between  San  Francisco  and  Philadelphia, 
Biuch  less  to  a  through  limited  rate.  The  fact  that  he  pur- 
diased  a  local  ticket  for  part  of  his  journey  precludes  the  ques- 
tioii  of  through  limited  rate. 

"It  will  hardly  be  questioned  that  a  private  party,  after 
purchasing  a  ticket  from  Philadelphia  to  Omaha  and  subse- 
quently desiring  to  continue  his  journey  to  San  Francisco, 
eould  not  obtain  a  ticket  from  Omaha  to  San  Francisco  at  the 
jwroportion  of  the  through  limited  rate  in  effect  between  Phila- 
delphia and  San  Francisco.  In  that  case  the  private  party 
would  have  to  pay  the  regular  price  of  tickets  from  Omaha  to 
San  Francisco,  just  as  he  had  already  paid«  the  regular  price  of 
ticket  on  the  roads  between  Philadelphia  and  Omaha. 

"  Why  should  the  Government  expect  the  benefit  of  through 
limited  rates,  when  private  parties  under  lU^e  conditions  coidd 
not  obtain  them  ? 

^^  The  law  does  not  require  that  the  subsidized  railroads  shall 
perform  transportation  services  for  the  Government  at  less 
lates  than  those  paid  by  private  parties  for  the  same  kind  of 
aervice.  It  requires  that  they  shall  perform  service  for  the 
Government  *  at  fair  and  reasonable  rates  of  compensation  not 
1o  exceed  the  amounts  paid  by  private  parties  for  the  same  kind 
«f  service.' 

•  •  •  •  *  •  • 

"  In  the  case  now  before  us,  the  Government  has  allowed  a 
less  rate  of  compensation  than  would  be  paid  by  a  private  party. 
iForthermore,  in  this  case,  the  Government  has  really  discrimi- 
Bftted  against  the  subsidized  road  as  compared  with  the  other 
loads  interested.  The  officer  paid  his  fare  at  the  regular  rate 
«D  the  lines  between  Omaha  and  Philadelphia  and  the  Gov- 
cnimeut  reimburses  him  for  that  expenditure;  so  that  the  non- 
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snbBidized  lines  receive  their  regular  rate  while  the  subsidized 
roads  receive  only  a  proportion  of  the  through  limited  rate." 

•  *  #  •  •  •  • 

'<  It  is  material  in  this  connection  also  to  state  that,  follow- 
ing oat  the  method  of  settlement  adopted  by  the  Auditor  for 
the  War  Department,  there  was  really  no  authorized  through 
rate  applied  for  the  entire  transportation  from  San  Francisco 
to  Philadelphia,  because  the  sum  of  the  amounts  allowed  to 
the  subvsidized  roads,  plus  the  amounts  paid  by  the  officer  for 
transportation  on  the  lines  between  Omaha  and  Philadelphia, 
would  not  be  any  through  rate." 

•The  question  of  rates  in  its  relation  to  the  Pacific  roads  has 
been  discussed  by  Second  Comptrollers  Butler,  Gilkeson,  and 
Mansur  in  their  decisions  of  April  15, 1889,  August  16, 1889, 
and  June  15,  1894,  respectively  (Books  of  Decisions  No.  57, 
p.  316;  No.  58,  p.  204,  and  unbound  decision  of  June  15,  1894). 

In  his  decision  Comptroller  Butler  quotes  the  following  from 
the  case  of  Union  Pacific  Railway  Company  v.  United  States 
(117U.S.,  355-363): 

"  The  contention  on  the  part  of  the  United  States  is,  that 
local  passengers  carried  on  its  account  between  Council  Bluffs 
and  Ogden,  shall  be  carried  at  the  same  rates  as  are  charged 
for  through  passengers  passing  between  those  points,  as  a  part 
of  a  journey  over  the  whole  line,  although  a  d^erence  is  made 
in  respect  to  all  other  persons.  But  the  Court  of  Claims  has 
found  as  a  fact  that  the  amount  found  by  it  is  based  on  rates 
between  those  points  which  are  fair  and  reasonable,  and  not 
in  excess  of  those  charged  to  private  persons  for  the  same 
service.  We  can  not  review  this  finding  of  fact,  and  no  ques- 
tion of  law  arises  upon  it,  unless  it  be  one  whether  the  service 
rendered  in  transporting  a  local  passenger  between  two  points 
is  in  law  identical  with  that  rendered  in  transporting  a  through 
passenger  between  the  same  points  as  part  of  the  transit  over 
the  distance  of  the  whole  line.    This  we  can  not  affirm." 

In  this  case  the  Supreme  Court  substantially  concurs  in  the 
reasoning  and  decision  of  the  Court  of  Claims  in  this  case, 
which  has  been  summed  up  by  Comptroller  Butler  as  follows: 

^^  I  am  of  the  opinion  that  the  Government  should  have  the 
benefit  of  through  •  •  •  rates  when  its  officer  or  employee 
performing  the  travel  complies  with  all  the  conditions  pertain- 
ing to  through    ♦    ♦    •    rates,  and  not  otherwise.'* 

This  opinion  appears  to  be  in  harmony  with  the  decisions  of 
the  two  courts  above  mentioned. 

The  question  whether  all  the  conditions  pertaining  to 
through  travel  have  been  complied  with  is  one  of  fact,  and 
must  be  determined  according  to  the  circumstances  in  each 
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particular  case.  One  of  the  conditions  of  through  travel  is 
that  the  person  must  be  making  a  continuous  journey  from 
the  point  of  original  departure  to  that  of  ultimate  destination 
under  such  circumstances  as  to  entitle  him  to  a  through-rate 
ticket,  provided  he  paid  cash  for  the  same  at  the  starting 
point. 

Upon  presenting  a  "  transportation  request "  to  one  of  the 
Pacific  roads,  it  is  not  enough  to  entitle  the  Government  to  a 
through  rate  for  the  "  request''  to  show  that  the  officer  is  en 
route  from  some  point  not  touched  by  the  aided  road  to  some 
other  point  on  or  beyond  the  aided  road.  I  think  it  must  in 
some  way  be  affirmatively  shown  that  the  officer  has  paid  his 
fare,  or  is  to  pay  the  same,  and  has  traveled  over  the  non- 
aided  roads  in  the  manner  required  of  him  had  he  purchased 
a  through  ticket  over  the  entire  route.  To  do  this,  it  must  be 
shown  that  the  journey  has  been  continuous  over  the  nonaided 
roads  and  that  there  has  been  no  delay  at  the  point  of  junc- 
tion of  the  nonaided  and  aided  roads.  It  must  further  be 
shown  that  the  nonaided  roads  have  been  paid,  or  are  to  be 
paid,  only  their  proportion  of  the  through  rate  according  to 
the  agreed  division  between  the  several  roads  making  up  the 
entire  line  of  journey.  It  would  be  manifestly  unjust  to  pay 
the  roads — say  between  Washington  and  Council  Bluffs — the 
local  rate  between  those  points,  and  then  compel  the  Pacific 
roads  to  accept  their  proportion  of  the  through  rate  between 
Washington  and  San  Francisco.  This  would  not  be  a  com- 
pliance with  all  the  conditions  on  which  through  rates  are 
granted  to  private  travelers. 

At  the  junction  between  the  aided  and  nonaided  roads  the 
Government  officer  presents  his  "  request "  for  transportation 
over  the  roads.    At  this  point  Comptroller  Butler  says: 

"  It  is  at  this  time,  and  not  when  the  account  is  finally  con- 
sidered by  the  accounting  officers  of  the  Treasury,  that  the 
question  of  •  ♦  •  rates  should  be  decided.  If  the  request 
be  for  transportation  at  a  through  *  •  •  rate,  it  must 
bear  on  its  face  evidence  that  up  to  the  time  of  its  presentation 
•  *  •  all  the  conditions  of  travel  on  a  through  *  *  * 
ticket  have  been  complied  with.'' 

Comptrollers  Gilkeson  and  Mausur  differ  from  Comptroller 
Butler  only  on' a  question  of  evidence.  The  two  first  named 
held  that  when  a  Government  officer  presented  a  "  transporta- 
tion request"  to  one  of  the  Pacific  roads,  it  should  he  presumed 
as  a/acty  in  the  absence  of  evidence  to  the  contrary,  that  up 
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to  that  time  the  officer  had  complied  with  all  the  oonditions 
necessary  to  entitle  him  to  a  through  rate^  and,  if  he  was  to 
continue  his  journey  after  leaving  the  Pacific  roads,  that  ha 
would  thereafter  comply  with  all  of  said  conditions. 

I  do  not  think  that  such  a  presumption  can  reasonably  be 
insisted  upon.  It  is  imposing  on  the  Pacitfc  roads  a  condition 
which  would  not  for  a  moment  be  conceded  to  a  private  trav- 
eler. Furthermore,  it  is  unreasonable  to  indulge  in  such  a 
presumption,  inasmuch  as  the  Government  is  always  in  pos- 
session of  the  facts  in  the  case  and  the  roads  rarely,  if  ever, 
have  knowledge  of  them.  Such  a  presumption  can  be  justi- 
fied only  in  the  event  that  the  roads  impose  unrecLsonable  con* 
ditions,  making  compliance  impracticable. 

To  entitle  a  Oovernment  officer  to  a  through  rate,  a  through 
ticket  is  probably  not  indispensable,  provided  at  the  time  of 
presenting  his  order  to  the  aided  road  he  is  able  to  show  that 
he  has  complied  with  all  necessary  conditions  of  through  travel, 
and,  if  his  journey  continues  after  leaving  the  aided  roadfl^ 
that  he  will  thereafter  comply  with  said  conditions.  It  does 
not  seem  reasonable  that  the  settlement  of  important  ques- 
tions should  be  left  to  presumptions  when  more  satisfactory 
methods  can  be  found.  That  other  methods  are  available  is 
shown  by  the  following  letter  of  January  27, 1896,  written  by 
the  auditor  of  the  Union  Pacific  system : 

^^K  the  Treasury  Department,  or  the  passenger  using  Treas- 
ury transportation  requests,  desires  to  obtain  the  benefit  of 
the  through  limited  rate,  I  suggest  that  a  through  limited 
ticket  can  be  obtained  in  the  following  way:  All  of  the  trans- 
portation requests  addressed  to  the  various  companies  over 
whose  lines  the  passenger  is  to  travel  may  be  presented  to  the 
railroad  company  on  whose  line  the  passenger  first  takes  the 
train,  and  a  through  limited  ticket  may  be  obtained  in  ex- 
change therefor,  it  being  understood  that  the  company  issuing 
such  through  limited  ticket  shall  forward  to  each  of  the  other 
companies  interested  the  transportation  request  drawn  in  fa- 
vor of  that  company.  In  following  out  this  suggestion,  sepa- 
rate transportation  requests  should  be  drawn  in  favor  of  esiich 
of  the  companies  over  whose  lines  the  passenger  is  to  travel, 
and  not  one  transportation  request  for  the  through  journ^ 
addressed  to  one  company. 

"If  the  passenger  desires  to  obtain  a  through  ticket  from 
Washington,  D.  C,  to  San  Francisco,  he  should  present  to  the 
Pennsylvania  Eailroad  transportation  requests  as  follows: 

"(a)  Galling  for  transportation  over  the  Pennsylvania  Bail- 
road  from  Washington  to  Chicago. 

"(ft)  Calling  for  transportation  over  the  Chicago  and  North- 
western from  Chicago  to  Council  Bluffis. 
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<^(e)  Calling  for  transportation  over  the  Union  Pacific  from 
Gonncil  Bluffs  to  Ogden. 

^^{d)  Galling  for  transportation  over  the  Southern  Pacific 
from  Ogden  to  San  Francisco. 

'^  He  should  obtain  in  exchange  a  through  limited  ticket,  and 
each  company  over  w^hose  line  he  traveled  would  have  a  sep- 
arate transportation  request  upon  which  to  render  an  account 
against  the  Government." 

YHiether  one  "requestor  several  "requests"  should  be 
issued  covering  the  entire  distance  seems  to  be  a  question  of 
convenience  rather  than  of  necessity.  The  material  point  is 
that  of  securing  a  through  ticket  at  the  starting  point,  whether 
"  requests"  are  used  for  the  whole  journey,  or  cash  paid  for 
the  nonaided  and  ^* requests"  used  for  the  aided  portions. 
Many  contentions  and  delays  could  be  prevented  by  printing 
on  each  "request"  a  notice  to  the  company  accepting  the  same 
to  indorse  the  number  and  form  of  the  ticket  issued  on  said 
request,  and  in  rendering  the  bill  for  the  service  to  state  the 
proportion  of  the  charge  accruing  to  each  of  the  connecting 
lines. 

The  act  of  July  4,  1864  (sec.  15, 13  Stat.,  362),  as  amended 
by  the  act  of  June  20,  1874  (18  Stat.,  Ill),  provides  that  the 
Pacific  roads  between  the  Missouri  River  and  the  Pacific 
Ocean  shall  be  operated  as  one  continuous  line.  This  being 
the  case,  the  Government  can  not  be  deprived  of  the  advan- 
tage of  a  through  rate  between  Council  Bluffs  and  San  Fran- 
cisco because  a  separate  ^'request"  is  issued  to  each  of  the 
Pacific  roads  forming  the  continuous  line.  If  the  aided  roads 
desire  to  prevent  the  traveler  from  stoi)ping  over  at  the  point 
of  junction  of  said  roads,  it  can  easily  be  accomplished  by 
asking  that  one  "request"  be  issued  covering;  both  roads,  or 
by  taking  up  both  "requests"  at  the  starting  point  and  issuing 
a  through  ticket  for  the  entire  distance. 

In  the  case  under  consideration,  the  Union  Pacific  is  not 
entitled  to  any  greater  sum  than  its  proportion  of  a  through 
rate  as  between  San  Francisco  and  Omaha.  The  $25  charged 
does  not  exceed  that  sum.  The  question  really  is,  can  the 
Government  insist  upon  a  settlement  on  the  basis  of  a  through 
rate  as  between  San  Francisco  and  Philadelphia  f  I  think  not. 
The  officer  in  niaking  the  journey  did  not  comply  with  all  the 
conditions  necessary  to  entitle  him  to  a  through-rat«  ticket. 
His  journey  east  of  Omaha  was  not  direct  or  continuous. 
These  roads  were  entitled  to  only  $28.50  as  their  proportion 
of  a  through  rate.    They  were  actually  paid  $29.25,  and  had 
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the  officer  traveled  direct  and  made  the  full  charge,  the  cost 
would  have  been  $31. 

No  reason  is  seen  why  ^^transportation  requests"  could  not 
have  been  used  for  the  entire  journey — a  through  ticket  ob- 
tained at  the  starting  point,  thus  saving  a  considerable  sum 
in  the  cost  of  this  journey.  Had  "requests"  been  used  for 
the  entire  journey  and  a  through  ticket  obtained  at  the  start- 
ing point,  the  Government  would  have  been  entitled  to  a 
through  rate  of  $73,  from  which  a  deduction  of  about  $4 
would  have  been  made  on  account  of  the  50  per  cent  land- 
grant  road  between  Omaha  and  Chicago,  thus  making  the 
entire  cost  of  the  transportation  only  $69  as  against  $81  cost 
by  following  the  method  of  paying  local  rates  east  of  Omaha. 

It  is  undoubtedly  true  that  the  officer  had  no  right  to  pay 
full  fare  over  the  50  per  cent  land-grant  road  and  claim  reim- 
bursement for  the  same;  nevertheless  he  did  so,  and  has 
charged  the  Government  with  the  full  cost.  As  he  did  not 
make  a  direct  and  continuous  journey  and  comply  with  the 
conditions  entitling  him  to  a  through  rate  between  San  Fran- 
cisco and  Philadelphia,  the  Union  Pacific  is  entitled  to  the 
special  cut  rate  of  $25  as  charged  from  Ogden  to  Omaha. 

What  has  been  said  as  to  the  case  of  Major  Williams  applies 
with  equal  force  to  the  case  of  his  clerk  who  traveled  on  request 
No.  128345,  and  the  account  will  be  settled  accordingly. 

Ebw,  a.  Bowers, 

Assistant  Comptroller, 


MILEAGE  OF  AEMY  OFFICER. 

The  mileage  of  an  officer  of  the  Army  is  to  be  computed  by  the  shortest 
usually  traveled  route  regardless  of  the  number  of  miles  actually 
traveled,  unless  the  orders  under  which  he  travels  or  the  necessities  of 
the  service  (and  not  the  mere  convenience  of  the  officer)  require  the 
use  of  a  route  longer  than  that  usually  traveled. 

Tbeasuby  Dbpaetment, 
Office  of  Comptboller  of  thb  Treasury, 

May  15^  1896. 
Sir:  By  your  reference  of  the  13th  instant  I  have  received 
a  communication  from  Oapt.  0.  E.  Gillette,  Corps  of  Engineers, 
as  follows : 

"  In  compliance  with  permission  given  by  act  of  Congress 
approved  July  31, 1894,  I  have  the  honor  to  request  that  the 
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following  matter  be  submitted  to  the  Oomptroller  of  the  Treas- 
ury in  reference  to  the  payment  of  mileage  to  officers  traveling 
between  San  Francisco  and  Sacramento,  Gal.  In  Circular  No. 
7,  Ad jutant-General's  Office,  July  14, 1891,  the  right  is  given 
to  officers  to  travel  between  the  two  above  places  by  the  short 
line  (the  route  via  Davis  and  Benicia).  This  privilege  was 
given  apparently  in  view  of  the  convenience  of  that  route  as 
regards  through  trains. 

'*  On  the  other  hand,  it  is  frequently  much  more  convenient  to 
travel  by  the  regular  bond-aided  route,  via  Niles  and  Stockton. 
Information  is  requested  as  to  whether  there  is  anything  in  the 
above  decision  that  requires  journeys  between  Sacramento  and 
San  Francisco  to  be  made  by  the  short  route,  and  if  a  journey 
is  actually  made  by  the  bond-aided  route,  should  mileage  be 
computed  by  that  route.'' 

Replying  to  the  question  asked,  I  have  to  state  that  the  act 
of  February  12,  1895  (28  Stat.,  657^,  requires  the  traveling 
allowances  of  an  officer  of  the  Army  "to  be  comx)uted  over  the 
shortest  usually  traveled  routes.''  If  the  orders  under  which 
an  officer  is  travelii^g,  or  the  necessities  of  the  service  require 
him  to  travel  over  a  route  greater  in  distance  but  affecting  a 
saving  in  time,  when  essential,  the  allowances  will  be  com- 
puted over  the  route  actually  traveled  in  obedience  to  his 
orders  or  the  necessities  of  the  service.  (See  mileage  of  Army 
officers  over  the  shortest  usually  traveled  route,  1  Comp.  Dec, 
115;  also  118  and  209.)  In  such  special  cases  the  greater  dis- 
tance will  be  held  to  be  the  shortest  usually  traveled  route 
within  the  meaning  of  the  law. 

In  these  ca^es,  however,  the  burden  of  showing  sufficient 
grounds  for  taking  the  longer  route  will  rest  upon  the  officer, 
and  in  the  absence  of  such  sufficient  evidence  he  will  be 
allowed  as  for  the  shortest  route.  The  mere  convenience  of  the 
officer  will  not  justify  the  selection  of  the  longer  route  nor  the 
allowance  of  the  increased  cost. 

The  letter  is  herewith  returned. 

Respectfully,  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller. 

The  Chief  of  Engineers, 

United  States  Army. 
11268~voL  2 35 
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m  EE  CLAIM  OF  GEORGE  E.  CEANE  FOE  AMOUNT 
PAID  POE  PUECHASE  OF  HIS  DISCHAEGB. 

A  soldier  who  has  obtained  his  discharge  by  purchase  under  the  provisions 
of  section  4,  act  of  June  16,  1890,  is  not  entitled  to  recover  the  money 
paid  for  said  discharge  in  pursuance  of  law. 

The  accounting  officers  have  no  authority  to  review  the  action  of  the  War 
Department  refusing  to  discharge  the  soldier  for  disability  and  requir- 
ing him  to  purchase  his  discharge  as  a  condition  precedent  to  his 
release  from  the  service. 

Tbeasitby  Dbpaetment, 
Office  of  Comptboller  of  the  Tbeasubt, 

May  16y  1896. 
George  E.  Craue,  by  his  attorney,  M.  Y.  Tierney,  of  Wash- 
ington, D.  O.,  in  letter  dated  Koveinber  15, 1895,  appeals  from 
the  decision  of  the  Auditor  for  the  War  Department,  as  evi- 
denced by  settlement  No.  223484,  dated  October  16, 1895. 

George  E.  Crane  enlisted  May  28, 1890,  was  assigned  to  bat- 
tery E,  Third  United  States  Artillery,  and  was  discharged 
March  13, 1892,  having  purchased  his  discharge  under  General 
Orders  iNo.  81,  Adjutant-General's  Office,  of  1890,  and  section 
4,  act  of  June  16,  1890  (26  Stat.,  158),  which  provides: 

^^  That  in  time  of  peace  the  President  may  in  his  discretion 
and  under  such  rules  and  upon  such  conditions  as  he  shall  pre- 
scribe, permit  any  enlisted  man  to  purchase  his  discharge  from 
the  Army.  The  purchase  money  to  be  paid  under  this  section 
shall  be  paid  to  a  paymaster  of  the  Army  and  be  deposited  in 
the  Treasury  to  the  credit  of  one  or  more  of  the  current  appro- 
priations for  the  support  of  the  Army,  to  be  indicated  by  the 
Secretary  of  War,  and  be  available  for  the  payment  of  expenses 
incurred  during  the  fiscal  year  in  which  the  discharge  is  made." 

The  rules  prescribed  by  the  President  under  the  said  act,  so 
far  as  applicable  to  this  soldier,  are  found  in  General  Orders 
No.  81,  Adjutant-Generars  Office,  July  26, 1890,  as  foUows: 

*^  Discharge  by  purchase  shall  be  confined  to  the  second  and 
third  years  of  the  first  enlistment,  and  any  enlisted  man  so 
serving  may  apply  to  the  War  Department  therefor,  through 
the  military  channel,  inclosing  with  application  the  following 
amount  of  money,  which  shall  be  retained  by  the  commandiug 
officer  until  final  action  upon  the  application,  viz:  During  the 
first  month  of  the  second  year  $120,  and  thereafter  $5  less  per 
month  for  each  succeeding  month  until  the  end  of  the  third 
year. 

'*  Soldiers  discharged  as  herein  provided  shall  not  receive  the 
travel  allowances  described  in  section  1290  of  the  Revised 
Statutes;  and  they  shall  not  be  eligible  to  again  enlist  in  the 
Army  for  one  year  from  the  date  of  discharge." 
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The  military  record  on  the  back  of  his  di8charge  shows  that 
his  physical  condition  when  discharged  was  bad,  that  he  had 
received  an  injury  of  the  right  foot  in  line  of  duty,  and  that 
there  were  objections  to  his  again  enlisting  on  accoant  of  physi- 
cal conditions. 

It  api>earB  from  his  own  statement  in  the  case  that  his  appli- 
cation tbr  a  discharge  on  account  of  disability  had  been  refused. 

His  claim  for  the  $75  paid  as  purchase  money  for  his  dis- 
charge was  disallowed  by  the  Auditor  upon  the  ground  that  as 
the  \imoant  was  paid  under  the  act  of  June  16,  1890,  and 
General  Orders  81,  Adjutant-General's  Office,  of  1890,  he  is  not 
entitled  to  a  refnndraent  of  the  same. 

The  claimant  urges  that  as  he  was  suffering  from  disabilities 
of  a  permanent  nature  and  unfit  for  the  service  the  money 
should  be  returned  to  him,  as  General  Orders  81  contemplated 
purchase  of  discharges  by  men  fit  for  military  duty. 

The  accounting  officers  have  no  authority  to  review  the  action 
of  the  War  Department  refusing  to  discharge  the  soldier  for 
disability  and  requiring  him  to  purchase  his  discharge  as  a 
condition  precedent  to  his  releavse  from  the  service  prior  to  the 
date  on  which  he  was  entitled  to  his  discharge  in  pursuance  of 
law.  The  claimant  having  elected  to  obtain  his  discharge  by 
purchase,  is  not  entitled  to  recover  the  money  paid  for  the 
same  as  provided  by  law. 

The  action  of  the  Auditor  is  affirmed. 

Edw.  a.  Bowers, 
Assistant  Comptroller, 


USE  OF  ANNUAL  APPROPRIATION  IN  PAYMENT  OF 
JUDGMENT  OF  CONDEMNATION  AFTER  THE  EX 
PIRATION  OF  THE  FISCAL  YEAR. 

From  an  appropriation  made  for  improving  the  Dalecarlia  receiving  reser- 
voir and  thepnrchase  of  land  therefor,  for  the  fiscal  year  1896,  may  be 
paid  the  expenses  of  tho  sait  to  condemn  the  land  and  the  jndgment 
rendered  therein  where  such  suit  was  begun  within  the  fiscal  year, 
although  it  may  not  be  determined  until  after  the  close  of  the  fiscal 
year. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

May  18,  1896. 
Sir  :  By  your  reference  of  May  14,  1896, 1  am  in  receipt  of 
the  letter  of  Capt.  D.  D.  Gaillard  of  May  12  in  reference  to  the 
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conclusioD  of  certain  improvements  in  connection  witib  tbe 
Dalecarlia  Receiving  Beservoir. 

Under  the  act  approved  Maich  2, 1895  (28  Stat.,  752),  the  fol- 
lowing appropriation  was  made: 

^^For  completing  the  improvement  of  the  Dalecarlia  BeceiT- 
ing  Beservoir  by  the  works  required  for  catting  off  the  drain- 
age into  it  of  polluted  water  and  sewage  from  the  surrounding 
country;  for  completing  the  jmrchase  or  condemnation  of  the 
small  amount  of  land  required  for  the  purpose,  and  the  exca- 
vation necessary  at  the  head  of  the  reservoir,  thirty-seven 
thousand  five  hundred  dollars,  the  same  to  be  immediately 
available,  said  work  to  be  done  and  completed  under  tfa^ 
supervision  of  Colonel  George  H.  Elliot,  Corps  of  Engineers, 
notwithstanding  bis  retirement,  and  said  officer  shall  beallowed 
until  such  completion  the  pay  and  allowances  of  officers  of  his 
grade  on  the  active  list,  and  in  case  of  the  death  or  disability 
of  such  officer  the  work  shall  be  completed  under  the  diree- 
tion  and  charge  of  the  Chief  of  Engineers." 

It  appears  that  Colonel  Elliot  referred  to  was  retired  by 
operation  of  law  March  31,  1895,  and  that  in  accordance  with 
the  terms  of  the  above  act  he  remained  in  charge  of  these 
improvements  until  November  15,  1895,  when  he  submitted 
his  final  report  on  the  improvement  of  the  Dalecarlia  Receiv- 
ing Beservoir,  and  was  relieved  from  fiirther  duty  in  connection 
therewith.  At  that  time  it  was  necessary  that  a  small  tract 
of  land  belonging  to  one  Rickey  should  be  acquired  by  con- 
demnation proceedings,  as  the  Government  had  been  unable 
to  purchase  it  at  a  reasonable  rate.  Captain  Gaillard,  then 
lieutenant,  was  authorized  by  the  Secretary  of  War  to  apply 
for  the  condemnation  in  behalf  of  the  United  States  of  the 
tract  in  question;  and  under  the  direction  of  the  assistant 
United  States  attorney  for  the  district  of  Maryland,  on  Decem- 
ber 13,  1895,  the  usual  ))etition  was  filed  by  Lieutenant  Gail- 
lard. It  appears  that  these  proceedings  have  been  diligently 
pressed,  but  that  owing  to  the  necessity  of  three  months' 
publication  "the  ease  has  not  yet  been  brought  before  a  jury 
in  order  to  fix  the  amount  to  be  paid  Mr.  Hickey,  and  that 
there  is  only  a  bare  possibility  that  the  United  States  will  get 
final  possession  of  the  land  before  September  next.'' 

Captain  Gaillard  accordingly  asks: 

"In  view  of  the  preceding  facts  I  have  the  honor  to  request 
to  be  informed:  (1)  Whether  or  not,  in  case  the  condemnation 
proceedings  remain  in  their  present  state  on  June  30,  1^, 
the  unknown  cost  of  such  proceedings  and  the  unfixed  amount 


Digitized  by  VjOOQ  IC 


USE   OP  ANNUAL   APPROPRIATIONS.  549 

of  the  award  to  be  made  shoald  be  considered  as  outstanding 
liabilities  to  the  full  amonut^  of  the  balance  of  $3,046.28  remain- 
ing from  the  appropriation  of  March  2, 1895,  for  the  Dalecarlia 
Beceiviug  Reservoir,  and  (2)  whether,  in  view  of  the  wording 
of  the  paragraph  previously  quoted  of  the  act  (Public  No.  109) 
approved  March  2, 1895, 1  am  authorized  to  act  in  place  of  GoL 
George  H.  Elliot,  Corps  of  Engineers,  retired,  in  the  disburse- 
ment of  the  balance  of  this  appropriation." 

Replying  to  the  first  question,  I  have  to  advise  you  that 
where  an  appropriation  is  made  for  a  specific  improvement  in 
an  annual  appropriation  act  so  as  to  be  limited  to  a  particular 
fiscal  year,  and  specifically  authorizes  the  acquisition  of  land 
by  condemnation,  and  proceedings  to  that  end  are  instituted 
during  the  fiscal  year  for  which  the  appropriation  is  made,  all 
the  necessary  expenses  of  sijch  proceedings,  including  the 
amount  of  the  final  judgment,  are  legal  obligations  of  the 
Government  and  propcsrly  payable  from  this  appropriation, 
notwithstanding  the  fact  that  the  proceedings  are  not  termi-  * 
nated  during  the  fiscal  year  for  which  the  appropriation  is 
made.  In  such  case  the  expenses  of  the  suit  and  the  final 
judgment  are  incidental  to  the  purposes  for  which  the  appro- 
priation is  made,  and,  if  not  growing  out  of  the  fulfillment  of 
contracts  properly  made  within  the  year  for  which  the  appro- 
priation is  made,  are  still  expenses  properly  incurred  during 
that  year  within  the  meaning  of  section  3690,  Revised  Statutes. 
Accordingly  I  answer  the  first  question  propounded  affirma- 
tively. 

While  the  second  question  is  not  free  from  doubt,  I  am  of 
the  opinion  that  the  language  of  the  appropriation  act  author- 
izing '<said  work  to  be  done  and  completed  under  the 
supervision  of  Ool.  George  H.  Elliot,  Corps  of  Engineers,  not- 
withstanding his  retirement,"  is  merely  directory  and  not 
mandatory;  in  other  words,  that  this  appropriation  is  avail- 
able for  this  purpose  although  Colonel  Elliot  might  not  have 
been  put  in  charge  of  the  work  by  his  superior  officers. 
Accordingly  I  have  to  advise  you  that  the  engineer  in  charge 
of  this  work  may  properly  disburse  the  balancje  of  this  appro- 
priation in  concluding  the  proceedings  necessary  in  lonnection 
with  this  reservoir. 

Respectfully,  yours,  Edw.  A.  Bowers, 

A sfthian  t  Comptroller. 

The  Chief  of  Engineers, 

United  States  Army, 
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IN  RE  APPEAL  OF  SAMUEL  PULESTON,  UNITED 
STATES  MARSHAL  FOR  THE  NORTHERN  DIS- 
TRIOT  OF  FLORIDA. 

A  defendant  who  j^ives  bond  for  his  appearance  for  a  hearin^j^  before  a  com- 
missioner, with  condition  that  he  shall  not  depart  without  leave,  does 
not,  when  he  appears  at  the  hearing  and  is  dismissed  by  the  cbrnmia- 
sioner,  come  again  into  the  custody  of  the  marshal  so  as  to  entitle  that 
oflBcer  to  a  fee  for  discharging  him. 

A  defendant  who  gives  bond  for  his  appearance  for  a  hearing  before  a  com- 
missioner does  come  again  into  the  custmly  of  the  marshal  upon  being 
held  for  conrt,  and  that  officer  is  entitled  to  the  fee  for  discharging  him 
npou  bail. 

Treasury  Department, 
Office  of  Oomptroller  op  the  Treasury, 

May  19  J  1896. 

Mr.  Samuel  Poleston,  United  States  marshal  for  the  northern 
'district  of  Florida,  appeals  from  the  settlement  of  his  accoant 
by  tlie  Auditor  for  the  State  and  other  Departments.  Among 
the  disallowances  made  by  the  Auditf)r  were  fees  for  the  final 
discharge  of  defendants  in  cases  before  United  States  commis- 
sioners where  said  defendants  had  been  already  released  on 
temporary  bail  by  the  commissioner.  The  cases  may  be  grouped 
into  two  distinct  classes :  First,  where  after  examination  the 
defendant  was  not  held  to  court,  but  was  dismissed;  second, 
where  after  examination  the  defendant  was  held  and  admitted 
to  bail  by  the  commissioner  to  appear  before  the  court. 

By  section  1014,  Revised  Statutes,  it  is  provided: 

^<For  any  crime  or  ofifense  against  the  United  States  the 
offender  may  ♦  •  •  by  any  commissioner  of  a  circuit  court 
to  take  bail  ♦  •  •  agreeably  to  the  usual  mode  of  process 
against  offenders  in  such  State  •  •  •be  arrested  and 
imprisoned  or  bailed  as  the  case  may  be,  for  trial  before  such 
court  of  the  United  States  as  by  law  has  cognizance  of  the 
offense." 

It  is  proper  therefore  to  look  at  the  law  of  the  State  in  which 
the  services  in  such  case  are  rendered  to  determine  what  is 
necessary  and  proper  to  be  done  and  inferentially  for  what  serv- 
ices the  commissioner  is  entitled  to  payment  ( United  States  v. 
Eicing,  140  U.  S.,  142-144).  The  same  may  be  said  where  the 
fees  of  another  officer  besi^les  the  commissioner — as,  for  in- 
stance, the  marshal — are  under  consideration,  for  in  such  case 
the  marshal's  fees  must  depend  upon  the  legjil  effect  of  the 
commissioner's  actions. 
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The  Revised  Statntes  of  Florida,  1892,  contain  the  following 
provisions: 

"2869.  All  judicial  officers  of  this  State  shall  be  conserva- 
tors of  the  i>eace  and  committing  magistrates.  •  •  •  The 
inetliod  of  proceeding  before  all  committing  magistrates  shall 
be  that  prescribed  for  justices  of  the  peace,  as  nearly  as  may  be. 

"  2951.  Ti7ne  of  trial. — Upon  the  return  of  the  warrant  with 
the  accused,  the  justice  shall  proceed  to  hear,  try,  and  deter- 
mine the  cause  forthwith,  or  shall  adjourn  the  same  to  some 
day  of  the  next  term  of  his  court. 

"2952.  Bail  of  commitment. — From  the  time  of  the  return  of 
the  warrant  until  the  time  of  the  trial,  the  accused  may  give 
bail  with  one  or  more  sufficient  sureties,  to  be  approved  by  the 
justice,  for  his  appearance  at  the  time  of  the  trial,  in  such 
sum  as  shall  be  named  by  the  justice,  not  exceeding  one  hun- 
dred dollars;  or  in  the  event  of  failure  to  furnish  such  security, 
he  may  be  committed  to  the  county  jail  for  safe- keeping,  by 
warrant  of  said  justice,  or  left  in  custody  of  the  sherift'  and 
constable." 

^By  section  2877  it  is  provided  that  a  committing  magistrate, 
after  the  examination  of  a  person  whom  he  determines  shall 
be  held  to  bail,  ^^  shall  take  the  bond  of  the  accused,  with  one 
or  more  sureties,  for  his  appearance  at  the  next  term  of  the 
proper  court." 

The  form  prescribed  for  a  recognizance  for  an  appearance  at 
court  is  as  follows: 

<^  The  condition  of  this  obligation  is  such  that  if  the  said 
*  *  *  shall  appear  at  the  next  term  of  the  court  to  be  held 
in  and  for  said  county,  to  answer  to  a  charge  of  (describe  the 
offense),  and  shall  not  de])art  the  same  without  leave,  then  this 
obligation  to  be  void,  else  to  remain  in  full  force  and  virtue." 

As  the  words,  "for  his  appearance  at  the  time  of  the  trial," 
in  section  2952,  are  substantially  the  same  as  those  found  in 
section  2877,  "for  his  appearance  at  the  next  term  of  the  proper 
court,"  it  would  seem  conclusively  to  follow  that  a  justice  of 
the  peace  in  taking  a  bond  for  the  appearance  of  an  accused 
before  himself  at  a  future  day,  either  for  trial  or  examination, 
as  a  committing  magistrate,  is  authorized  to  take  a  bond  con- 
taining the  clause  in  the  form  prescribed  that  the  accused 
"shall  not  depart  the  same  without  leave." 

While  there  is  some  conflict  as  to  the  eii'ect  of  a  bond  which 
requires  the  defendant  to  appear  at  a  particular  time  and 
answer  a  criminal  charge,  some  jurisdictions  holding  that  such 
a  bond  is  satisfied  by  the  appearance  of  the  accused  at  the 
time  named  and  does  not  extend  to  the  period  of  the  trial  or  to 
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subsequent  adjournmeuts  {Howie  v.  The  State^  1  A)a.,  113; 
Colquitt,  Governor,  v.  Smith,  65  Ga.,  341),  others  holding  that 
such  a  bond  does  extend  until  the  termination  of  the  trial  or 
examination  {People  v.  Millhan,  100  N.  Y.,  273),  the  authorities 
are  substantially  unanimous  that  where  the  bond  contains  the 
clause  that  the  accused  ^^  shall  not  depart  thence  without  leave 
of  court,"  or  words  of  similar  purport,  the  accused  continues 
in  the  custody  of  his  bondsmen,  although  several  adjournments 
have  taken  place  duriug  the  same  term  or  to  subsequent  terms, 
until  the  final  termination  of  the  trial  {Gallagher  v.  People^  88 
111.,  335 ;  91  111.,  590 ;  8taU  v.  Broicn,  16  Iowa,  314 ;  State  v.  Ryan, 
23  Iowa,  406;  Gentry  v.  Th^  State,  22  Ark.,  544;  Moare  v.  The 
State,  28  Ark.,  482;  State  v.  Smith,  66  K.  C,  620;  Lee  v.  The 
State,  51  Miss.,  665;  People  v.  McCoy,  39  Barb.,  73).  While 
the  forms  of  the  bonds  given  in  the  different  cases  are  not  fur- 
nished, it  is  to  be  presumed  that  the  commissioner  would  follow 
the  form  prescribed  in  the  statutes,  particularly  as  he  would 
be  precluded  from  receiving  compensation  for  drawing  an  extra 
bond  when  by  law  he  might  have  drawn  one  bond  in  such  form 
as  to  require  the  appearance  of  the  accused  until  the  termina- 
tion of  the  examination  (1  Comp.  Dec.,  636). 

Where,  therefore,  a  defendant  having  been  admitted  to  bail 
for  his  appearance  before  the  commissioner  for  examination  at 
a  subsequent  date  is  not  held  over  to  court,  but  is  dismissed 
by  the  commissioner,  he  does  not  come  into  the  custody  of  the 
marshal  and  is  therefore  not  discharged  by  him.  In  such 
cases  tlie  marshal  is  not  entitled  to  a  fee  for  a  discharge,  and 
the  action  of  the  Auditor  is  affirmed. 

2.  In  whatever  form  the  bond  may  have  been  drawn  it  would 
seem  that  when  the  commissioner  after  the  examination 
announced  his  decision  that  the  defendant  should  be  bound 
over  to  court,  the  temywrary  bond  would  have  fulfilled  its 
functions,  and  the  sureties  would  be  released  thereon.  {State 
V.  Bobh,  39  Mo.  App.,  543.)  In  such  cases  thedefendant  would 
necessarily  come  into  the  custody  of  the  marshal,  and  when 
he  executed  another  bond  for  his  appearance  before  the  court 
and  was  released  thereon  he  would,  in  fact,  be  discharged  by 
the  marshal,  and  the  fee  for  such  discharge  would  therefore 
be  allowable.  As  to  these  cases  the  action  of  the  Auditor  in 
disaHowing  the  fee  for  a  final  discharge  i3  overruled. 

R.  B.  Bowler, 

Comptroller, 
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IN  EB  CLAIM  OF  FRANCIS  SCALA  FOR  ADDITIONAL 
PAY  FOR  REBNLISTMENT  WHILE  LEADER  OF 
THE  MARINE  BAND. 

t.  Tho  act  of  Jfine  20^  1864,  fixing  the  pay  of  leaders  of  Army  bands  at 
$75  per  month,  placed  tfaem  upon  the  same  footing  as  other  enlisted 
men  of  the  Army  as  to  allowances  and  boonty,  and  brought  them 
within  the  provisions  of  the  act  of  Angnst  4,  1854,  giving  additional 
pay  to  soldiers  reenlisting  in  the  Army. 

2.  This  claimant,  an  enlisted  man  of  the  Marine  Corps,  was  leader  of  the 
Marine  Band  from  August  4,  1864,  to  December  3,  1871,  when  he  was 
discharged,  having  served  continuously  since  August  11,  1842.  Held, 
That  the  position  of  leader  of  the  Marine  Band  being  assimilated  to 
the  grade  of  band  leaders  in  the  Army  (sec.  1612,  Rev.  Stat.),  the 
claimant  comes  within  the  provisions  of  the  acts  of  August  4,  1854, 
and  June  20, 1854,  and  while  such  band  leader  he  was  entitled  to  the 
same  pay  and  bounty  for  reenlisting,  including  additional  pay  for 
reenlistment^  as  were  leaders  of  bands  in  the  infantry  of  the  Army. 

Tbea^by  Department, 
Office  of  Oomptbollbr  of  the  Treasury, 

May  19,  1S96. 

Francis  Scala,  through  his  attorney  Lemuel  Fugitt,  of 
Washington,  D.  C,  appeals  from  the  decision  of  the  Auditor 
for  the  Navy  Department  of  December  9,  1895,  disallowing 
his  claim  for  additional  pay  for  reenlistment  while  leader  of  the 
Marine  Band  from  August  4,  1864,  to  December  13, 1871,  date 
of  final  discharge,  amounting  to  $381.50,  less  a  credit  of 
$54.60. 

The  claimant  enlisted  in  the  Marine  Corps  and  was  rated  a 
musician  August  11, 1842,  and  continued  to  reenlist  thereafter 
upon  the  expiration  of  each  preceding  enlistment,  so  as  to 
make  his  service  continuous,  until  finally  discharged  December 
13, 1871.  His  claim  is  for  additional  pay  for  reenlistment  under 
the  act  of  August  4, 1854  (10  Stat.,  575),  while  leader  of  the 
band,  from  August  4, 18C4,  to  August  4,  18G9,  as  for  a  fourth 
period  of  five  years,  and  from  the  latter  date  until  his*  final 
discharge  as  for  a  fifth  period  of  five  years*  less  the  credit 
above  mentioned,  which  was  paid  him  as  for  a  second  period 
from  September  5,  1869,  to  discharge. 

The  Auditor  disallowed  the  claim  for  the  following  reasons: 

"The  late  Second  Comptroller  Butler  decided  in  the  case  of 
John  Philip  Sousa  (Par.  977,  vol.  3,  Second  Comx)troller's 
Digest)  that  as  leader  of  the  Marine  Baud  he  was  not  entitled 
to  additional  pay  for  reenlistment,  and  in  Keppler^s  Case  (27  C. 
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Cla.  R.,  482)  the  court  said :  'The  act  of  1801  provides  for  regi- 
mental baDUs  the  '<  pay  and  allowances"  of  ^'engineer  soldiers'' 
of  various  classes,  but  contains  no  phrase  looking  to  the  future; 
it  provides  the  pay  and  allowances  of  engineer  soldiers^  but 
not  the  pay  and  allowances  which  they  might  thereafter  have. 
No  words  of  anticipation  are  in  this  statute.  The  act  of  1^72 
inchules  some  musicians  (sec.  1280),  to  wit,  ''chief  trumpeterH 
of  cavalry"  and  "principal  musicians  of  artillery  and  iufantiy '' 
and  "musicians  of  engineers";  therefore,  under  a  familiar 
maxim,  excluding  other  musicians.'" 

This  claim  is  for  the  additional  pay  for  reenlistment  pro- 
vided for  in  the  act  of  August  4, 1854  (10  Stat.,  575),  as  follows: 

"  That  every  soldier  who,  having  been  honorably  discharged 
from  the  service  of  the  United  States,  shall,  within  one  month 
thereafter,  reenlist  shall  be  entitled  to  two  dollars  per  naonth, 
in  addition  to  the  ordinary  pay  of  his  grade,  for  the  first  period 
of  live  years  after  the  expiration  of  previous  enlistment,  and  a 
further  sum  of  one  dollar  per  month  for  each  successive  jieriod 
of  live  years,  so  long  as  he  sl^all  remain  continuously  in  the 
Army;  and  that  soldiers  now  in  the  Army,  who  have  served 
one  or  more  enlistments,  and  been  honorably  discharged, 
shall  be  entitled  to  the  benefits  herein  provided  for  a  second 
enlistment." 

By  the  act  of  August  5,  1854  (10  Stat.,  586)',  it  is  provided: 

"That  the  noncommissioned  officers,  musicians,  and  privates 
of  the  United  States  Marine  Corps  shall  be  entitled  to  and 
receive  the  same  pay  and  bounty  for  reenlistment  as  are  now 
or  may  hereafter  be  allowed  to  the  noncommissioned  officers, 
musicians,  and  privates  in  the  infantry  of  the  Army." 

The  provision  of  the  act  last  quoted  was  carried  into  the 
Revised  Statutes  as  section  1612,  as  follows: 

"The  enlisted  men  [of  the  Marine  Corps]  shall  be  entitled 
to  receive  the  same  pay  and  bounty  for  reenlisting  as  are  or 
may  be  provided  by  or  in  pursuance  of  law  for  the  •  •  • 
enlisted  men  of  like  grades  of  the  infantry  of  the  Army." 

The  Marine  Band  received  no  statutory  recognition  'is  such 
until  1856,  but  was  well  known  and  existed  as  a  distinct  organ- 
ization of  the  enlisted  men  of  the  Marine  Corps  long  prior  to 
the  acts  above  referred  to.  The  provisions  of  law,  therefore, 
fixing  the  pay  of  leaders  an<l  musicians  of  bands  in  the  infantry 
of  the  Army,  fix  the  pay  of  the  leader  and  musicians  of  the 
Marine  Band  as  a  military  organization  whose  members  occupy 
positions  of  like  grade  to  members  of  infantry  army  bands. 

The  act  of  July  29,  1861  (12  Stat.,  280,  see.  4),  entitled  "An 
act  to  increase  the  present   military  establishment  of  the 
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niiited  States,"  and  fixing  the  pay  of  regimental  bands  of  the 
Army,  provided  that  the  "dmm  major  or  leader  of  the  band'' 
should  receive  the  ^'pay  and  emoluments  of  a  second  lieuten- 
ant of  infantry,"  and  by  the  same  act  the  pay  of  musicians  of 
bands  was  fixed  at  the  rate  of  pay  allowed  certain  grades  of 
engineer  soldiers  of  the  Army.  The  pay  of  leaders  of  Army 
bands  so  continued  until  the  act  of  June  20, 1864  (13  Stat., 
144),  temporarily  fixing  their  pay  from  May  1, 1864,  at  $75  per 
month,  prior  to  which  date  it  appears  that  claimant  was  paid 
as  leader  of  the  Marine  Band  the  pay  and  emoluments  of  a 
second  lieutenant,  or  at  the  same  rate  as  leaders  of  army 
bands. 

The  act  of  1864  placed  band  leaders  upon  a  separate  and 
independent  footing  with  regard  to  pay.  Theretofore,  their 
pay  being  assimilated  to  that  of  second  lieutenants,  it  was 
held  that  they  were  not  entitled  to  bounty  or  to  additional  pay 
for  reenlistmeut,  because  second  lieutenants  were  not  so  enti- 
tled; but  upon  the  passage  of  the  act  giving  them  a  fixed 
salary,  it  was  held  that  they  became  entitled  to  bounty  and 
additional  pay  for  reenlistmeut  as  other  enlisted  men  of  the 
Army.  This  was  so  decided  in  the  case  of  Thomas  6.  Adkins 
by  Second  Comptroller  Maynard,  January  12,  1886  (Second 
Comp.  Dec,  vol.  53,  p.  18),  where  it  was  said: 

^'  The  act  of  1864  clearly  recognizes  the  fact  that  band  leaders 
were  enlisted  men,  and  while  it  has  been  construed  as  depriving 
them  of  the  allowances  as  well  as  the  pay  of  second  lieuten- 
ants, they  have  been  held  to  be  entitled  from  May  1 ,  18G4,  with- 
out further  legislative  authority,  to  rations,  clothing,  reenlist- 
meut pay,  and  traveling  allowances  as  enlisted  men.    •    •    • 

^^If  the  question  were  res  integra,  it  might  be  argued  that 
the  act  of  1864  increased  the  pay  proper  of  the  baud  leader 
from  $45  to  $75  a  month  and  left  him  entitled  to  the  allow, 
ances  of  a  second  lieutenant,  but  the  construction  under  which 
it  is  held  that  he  was  deprived  of  such  allowances  and  became 
entitled  to  clothing,  subsistence,  etc.,  as  an  enlisted  man,  should 
not,  in  my  opinion,  be  disturbed.'' 

Adkins  was  leader  of  the  United  States  Fourteenth  Infantry 
Band,  and  was  allowed  additional  pay  for  reenlistmeut  to  date 
of  his  discharge,  April  5, 1867,  by  said  decision.  Leaders  of 
army  bands  were  so  paid  until  the  act  of  March  3,  1869  (15 
Stat.,  318),  which  directed  that  all  the  army  bands  then  in 
the  service,  except  the  one  stationed  at  the  Military  Ac<idemy, 
which  had  been  placed  upon  the  same  footing  as  other  army 
bands,  should  be  mustered  gut  of  service,  leaving  the  latter 
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band  as  the  only  military  band  in  the  Army  recognized  by 
law.  Since  that  time  the  leader  of  this  band  has  been  a  civil- 
ian, and  as  such  not  entitled  to  reenlistment  pay. 

The  act  of  1864  fixing  the  pay  of  leaders  of  bands  at  $75 
per  month  was  continued  in  force  by  subsequent  legislation  to 
June  30,  1871.  (Scott's  Military  Laws,  sec.  172,  note  18.)  At 
the  expiration  of  the  period  to  which  the  act  had  been 
extended,  however,  the  lea<ier  of  the  only  mihtary  band  then 
in  the  Army  was  still  paid  the  salary  provided  in  said  act,  and 
this  provision  was  subsequently  carried  into  the  Revised  Stat- 
utes as  section  1278.  The  construction  under  which  the  band 
leader  was  paid  according  to  the  act  of  1864,  after  the  date  to 
which  said  act  had  been  extended,  having  thus  received  legis- 
lative approval,  it  is  sufficient  reason  for  holding  that  the  pay 
of  band  leaders  continued  at  the  rate  of  $75  per  month  from 
May  1, 1864,  until  after  the  claimant  wsis  dis(;harged. 

The  case  of  Kepler,  from  which  the  Auditor  quotes,  involves 
the  construction  of  the  act  of  May  15,  1872,  giving  additional 
pay  to  engineer  soldiers,  and  vnu  have  no  application  to  the 
present  case,  which  arises  under  the  act  of  1854.  Jjeaders  of 
bands  were  never  paid  at  the  same  rate  as  engineer  soldiers, 
but  musicians  of  bands  were  paid  according  to  certain  grades 
of  engineer  soldiers,  and  the  case  of  Kepler  was  for  increased 
pay  as  musician,  not  for  additional  pay  as  leader  of  the  band. 
From  May  1,  1864,  until  all  the  army  bands,  except  the  one 
at  the  Military  Academy,  were  mustered  out  of  service  under 
the  act  of  1869,  the  leaders  of  such  bands  were  paid  $75  per 
month,  as  provided  in  the  act  of  1864,  and  also  reenlistment 
pay  under  the  act  of  1854.  (See  case  of  Adkins,  9upra.) 
Scala's  ])ositiori  while  leader  of  the  Marine  Band  was  of  like 
grade  to  band  leaders  in  the  infantry  of  the  Army,  and  he  is 
therefore  entitled  to  receive  reenlistment  pay  up  to  March  3, 
1869,  until  which  time  there  were  a  number  of  army  band 
leaders  who  were  entitled  to  such  pay. 

It  is  not,  however,  so  apparent  that  he  should  receive 
additional  pay  for  reenlistment  after  the  army  bandis,  except 
the  one  at  the  Military  Academy,  had  been  mustered  out  of 
service,  and  when  the  leader  of  the  only  existing  army  band 
did  not  receive  it,  because  a  civilian.  Still  it  seems  to  me  the 
proper  view  to  take  is  that  the  pay  of  the  leader  of  the  Marine 
Band  should  be  assimilated  to  the  pay  of  the  gradej  and  not 
to  the  pay  of  the  person  who  may  for  the  time  perform  the 
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duties  of  such  grade,  which  pay  might  thus  be  affected  by 
purely  personal  consideratlonSy  and  which  might  not  afifect  the 
pay  of  the  next  incambeut.  Additional  pay  for  reenlistment 
will  therefore  be  allowed  for  the  entire  period  from  August  4, 
1864,  to  date  of  claimant's  final  discharge. 

The  case  of  John  Philip  Sousa  is  to  be  distinguished  from 
the  one  under  consideration.  During  the  period  covered  by 
Sousa's  claim,  the  acts  appropriating  for  the  Military  Academy 
appropriated  $1,080  for  the  teacher  of  music,  or  leader  of  the 
band,  and  contained  the  further  provision  that  the  amounts 
appropriated  '^ shall  be  in  full  for  said  band  and  company 
musicians''  for  the  fiscal  years  for  which  the  respective  appro- 
priations were  made.  Sousa  received  the  same  salary  as 
the  teacher  of  music  or  leader  of  the  band  at  the  Military 
Academy,  which  was  in  excess  of  the  amount  fixed  by  section 
1278,  Etevised  Statutes,  and  this  fact,  coupled  with  the  limi- 
tation in  the  appropriation  acts  above  noted,  distinguishes 
his  case  from  the  present  one,  and  prohibited  his  receiving 
additional  pay. 

The  action  of  the  Auditor  is  accordingly  reversed,  and  the 
claimant  will  be  allowed  additional  pay  for  reenlistment  as 
claimed. 

Edw.  a.  Bowers, 

Assistant  Comptroller, 


IN  BE  ACCOUNT  OF  JAMES  E.  GLOVEE,  UNITED 
«    STATES  DEPUTY  SUEVEYOE  IN  OEEGON. 

A  contract  for  the  survey  of  the  public  lands,  signed  by  the  deputy  sur- 
veyor July  13,  1882,  by  the  surveyor-general  October  20,  1884,  "jimwo 
pro  tunc  for  August  7,  1882,^'  and  approved  by  the  Commissioner  of 
the  General  Land  Office  October  30,  1884,  is  effective  only  from  the 
date  of  approval.  (1  Comp.  Dec,  321.)  The  liability  of  the  United 
States  under  the  contract  is  limited  to  the  mileage  rates  prescribed  in 
the  appropriation  for  the  fiscal  year  1884. 

Treasuby  Department, 
Office  of  Comptroller  op  the  Treasury, 

May  21,  1896. 
1?he  Secretary  of  the  Interior,  at  the  request  of  the  Commis- 
sioner of  the  General  Land  Office,  appeals  from  the  settlement 
by  the  Auditor  for  the  Interior  Department  of  the  account  of 
James  E.  Glover,  a  United  States  deputy  surveyor  in  Oregon, 
for  the  work  done  by  him  under  contract  No.  111. 
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That  contract  begins  thus : 

"This  agreement,  made  this  seventh  day  of  August,  1882,  by 
and  between  William  P,  Chandler,  surveyor-general  of  the 
United  States  for  district  of  Idaho,  acting  for  and  in  behalf  of 
the  United  States,  of  the  one  part,  and  James  B.  Glover, 
deputy  surveyor,  of  the  other  part,    •     •     • 

"  Witnesseth,  that  the  said  James  B.  Glover,  for  and  in  con- 
sideration of  the  conditions,  terms,  provisions,  and  covenants 
hereinafter  expressed,  and  ai^cordiiig  to  the  true  intent  and 
meaning  thereof,  doth  hereby  covenant  and  agree,  •  •  * 
in  strict  conformity  with  the  laws  of  the  United  States,  the 
printed  manual  of  surveying  instructions,  and  other  surveying 
instructions  issued  by  the  Commissioner  of  the  General  Land 
Office,  and  with  such  special  instructions  as  he  may  receive 
from  the  surveyor-general  in  conformity  therewith  (all  of  said 
instructions  being  hereby  incorporated  with  and  made  a  part 
of  this  contract),  will  well,  truly,  and  faithfully  survey,  mark 
and  establish,  and  run  all  lines  necessary  to  complete  the  sur- 
vey of  [here  follows  description];  and  that  he  will  complete 
these  surveys  in  the  manner  aroresaid,  and  return  the  true 
field  notes  thereof  to  the  office  of  the  said  surveyor-general  on 
or  before  the  thirty-first  day  of  December,  1882," 

under  a  certain  penalty  therein  provided. 

^^  And  it  is  further  expressly  stipulated  and  made  a  condition 
of  this  contract,  that  the  surveys  herein  described  shall  not 
be  commenced  before  said  James  B.  Glover  shall  have  been 
officially  notified  by  the  surveyor-general  of  the  approval  of 
this  contract  by  the  Commissioner  of  the  General  Land  Office." 

The  rates  to  be  paid  were — 

^^  Twelve  dollars  for  base,  standard,  meridian,  and  meander 
lines,  ten  dollars  for  township  lines,  and  eight  dollars  for  se&- 
tion  lines,  except  where  the  lines  of  survey  pass  over  monn- 
tainous  lands,  or  lands  heavily  timbered  or  covered  with  dense 
undergrowth,  and  in  such  case  at  the  rate  of  sixteen  dollars 
for  base,  standard,  meridian,  and  meander  lines,  fourteen  d«)l- 
lars  for  township  lines,  and  ten  dollars  for  section  lines,  |>er 
mile,  for  every  mile  and  part  of  a  mile  actually  run  and  marked 
in  the  field,  random  lines  and  offsets  not  included.^ 

The  contract  ended  as  follows: 

'^In  testimony  whereof  the  parties  to  these  articles  of  agree- 
ment have  hereunto  set  their  hands  and  seals  the  day,  year, 
and  place  specified,  as  follows : 

"The  surveyor-general  at  Boise  City,  county  of  Ada,  Terri- 
tory of  Idaho,  the  twentieth  day  of  October,  1884,  nunc  pro 
tune  for  August  7, 1882. 

"The  deputy  surveyor  at  Oaklaiid,  county  of  Alameda,  State 
of  California,  the  thirteenth  day  of  July,  1882." 
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The  contract  was  written  upon  the  printed  form  then  pre- 
scribed by  the  General  Land  Office,  upon  which  were  printed 
the  following  instructions : 

"1.  Where  both  parties  sign  the  contract  on  the  same  day,  it 
will  be  dated  that  day. 

"2.  Where  i)artie8  sign  the  contract  on  different  days,  it  will 
be  dated  the  day  when  the  last  signature  is  affixed. 

•  •••••• 

'^6.  The  rates  named  in  any  contract  must  not  exceed  those 
fixed  by  law." 

It  appears  that  the  surveys  were  commenced  on  August  3, 
1885,  and  completed  October  24, 1885,  and  that  returns  of  said 
surveys  were  filed  in  the  office  of  the  surveyor- general  of  Idaho 
on  February  26, 1886.  The  Commissioner  of  the  General  Land 
Office,  in  the  administrative  examination  of  Mr.  Glover's  ac- 
counts for  the  surveys  done  under  said  contract,  approved  the 
same  for  the  sum  of  $1,874.92,  payable  from  the  appropriation 
for  deposits  by  individuals  for  surveys  of  public  lands,  and 
transmitted  the  same  to  the  Auditor  for  the  Interior  Depart- 
ment with  a  letter  in  which  he  said : 

"The  account  for  $131.06  for  resurveys  executed  August  28, 
1885,  has  been  examined  and  found  to  be  correct,  but  the 
amount  is  not  approved  by  this  office  for  the  reason  that  cir- 
cular instructions  relative  to  'deposits  by  individuals,'  for  the 
survey  of  public  lands,  dated  June  24, 1885,  paragraph  6,  page 
4,  provides  *that  retraeements'  or  the  resurvey  of  lines  pre- 
viously surveyed  will  not  be  deemed  authorized  under  the 
*  deposit  system.' " 

As  to  the  reductions  made  by  him  in  the  other  account,  for 
$2,823.57,  he,  on  December  20,  1895,  wrote  to  the  Auditor  as 
follows: 

**The  reduction  of  $948.57  was  made  up  of  three  different 
items,  as  follows: 

Error  in  claRsification $15. 21 

Difference  in  rates  named  in  contract  and  those  payable  in  fiscal 

jeskTl886 834.68 

Five  per  cent  on  an  amount  for  work  done  after  expiration  of  the 

contract 98.68 

Total 948.57 

"My  disapproval  of  the  account  for  $131.00  and  the  two 
items  last  named  above  were  made  upon  the  hypothesis  that 
the  work  was  performed  after  the  expiration  of  the  contract, 
and  was  therefore  governed  by  the  regulations  and  the  rates 
iu  force  at  the  time  the  work  was  done. 
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''I  have  since  examined  more  carefnlly  all  the  facts  in  the 
case  and  am  now  of  the  opinion  that  the  work  was  really  per- 
formed under  the  contract,  and  that  the  rates  named  therein 
and  the  regulation  in  force  at  the  time  the  contract  was  awarded 
should  obtain  in  the  adjustment  of  this  account. 

"It  appears  that  the  contract  was  awarded  in  August.  1882. 
That  it  was  executed  by  the  deputy  on  July  13,  1882,  and 
would  have  been  approved  by  the  surveyor-general  August  7, 
1882,  but  for  the  fact  that  surveys  of  Deputy  Glover  under  his 
contract  No.  91,  Idaho,  had  been  suspended  under  charges 
preferred  by  James  Prather  and  John  T.  Jenkins. 

"  This  suspension  having  been  removed,  the  surveyor- general 
afterward,  to  wit,  on  the  20th  day  of  October,  1884,  approved 
the  contract  Ko.  Ill,  nunc  pro  tunc  for  August  7, 1882. 

"  On  the  same  day  the  contract  was  transmitted  to  the  Com- 
missioner of  the  General  Land  Office  for  his^  approval  and  was 
approved  by  him  October  30, 1884. 

"The  contract,  which  was  dated  August  7,  1882,  provide-s 
that  the  said  deputy  ^  will  complete  these  surveys  in  the  man- 
ner aforesaid  and  return  the  true  field  notes  ther^f  to  the 
office  of  said  surveyor-general  on  or  before  the  thirty-first  day 
of  December,  1882.' 

"  The  contract  was  held  by  the  surveyor-general  unap)>roved 
by  him  until  nearly  two  years  alter  the  time  named  in  the 
contract  for  the  completion  of  the  work,  thereby  rendering  it 
impossible  for  him  to  comply  with  that  provision. 

"  I  am  of  opinion,  however,  that  the  contract  having  been 
approved  by  the  Commissioner  of  the  General  Land  Office  (m 
the  30th  day  of  October,  1884,  it  thereupon  became  a  valid  con- 
tract as  of  date  named  therein,  with  all  of  its  possible  provi- 
sions, including  the  rate  of  compensation  named  therein,  and 
that  the  date  named  for  completion  of  the  work  having  expired 
the  deputy  was  entitled  to  a  reasonable  time  after  stu:h  approval 
in  which  to  complete  the  work. 

"  I  am  therefore  of  opinion  that  the  account  should  have 
been  approved  as  of  under  the  contract,  and  that  Deputy 
Glover  should  be  paid  the  following  amounts,  disapprove  in 
my  letter  of  the  29th  ultimo,  viz ; 

Amount  disallowed  on  acoonnt  of  resuryeys $131. 06 

Amount  disallowed  on  account  of  difference  in  rates  named  in 

the  contract  and  the  rates  authorized  in  tiscal  year,  1886 834. 60 

Amount  disallowed  on  account  of  5  per  cent  reduction  on  work 

performed  alter  the  execution  of  the  contract 96. 86 

Total 1,064.52" 

The  account  having  already  been  settled  by  the  Auditor  in 
accordance  with  the  previous  recommendations  of  the  General 
Land  Office,  he  had  no  power  to  reoi)en  the  same,  even  bad  he 
deemed  that  the  recommendations  of  the  Commissioner  in  his 
letter  of  December  20,  1895,  authorized  a  further  allowance  to 
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Mr.  Glover,  which,  however,  it  apx)6ar8  he  did  not;  hence  the 
appeal  by  the  Secretary  of  the  Interior. 

With  that  appeal  the  Secretary  has  furnished  an  extended 
argument,  claiming  that  the  rates  of  surveys  provided  by  the 
act  of  August  7, 1882,  should  not  apply,  but  that  those  for  the 
prior  fiscal  year,  being  the  rates  specified  in  the  contract, 
should  apply.  This  argument  is  based  upon  the  idea  that  the 
contract  had  been  executed  August?,  1882,  and  that  the  rates 
specified  in  the  act  of  that  date  were  not  then  in  force,  but 
only  became  effective  the  day  after. 

He  furthermore  relies  upon  the  following  provision  of  said 
act: 

^^Pravidedfurthery  That  no  certificate  issued  for  a  deposit  of 
money  for  the  survey  of  lands  under  section  twenty-four  hun- 
dred and  three  of  the  Eevised  Statutes,  and  the  act  approved 
March  third,  eighteen  hundred  and  seventy-nine,  amendatory 
thereof,  shall  be  received  in  payment  for  lands  except  at  the 
laud  office  in  which  the  lands  surveyed  for  which  the  deposit 
was  made  are  subject  to  entry,  and  not  elsewhere;  but  this 
section  shall  not  be  held  to  impair,  prejudice,  or  afl'ect  in  any 
manner  certificates  issued  or  deposits  and  contracts  made 
under  the  provisions  of  said  act  prior  to  the  passage  of  this 
act."    (22  Stat.,  327.) 

and  claims  that,  under  the  circumstances,  Mr.  Glover  is  equi- 
tably entitled  to  the  rates  prescribed  in  his  contract. 

It  is  not  necessary  to  determine  what  would  have  been  the 
rights  of  the  deputy  surveyor  had  the  contract  actually  been 
executed  on  August  7, 1882,  because,  notwithstanding  the  fact 
that  the  contract  was  dated  August  7,  1882,  it  was  not  in 
fact  executed  by  the  surveyor-general  until  October  20, 1884. 
The  fact  that  when  he  executed  the  conti^t  on  that  date  he 
inserted  the  words  "  nunc  pro  tunc  for  August  7,  1882,"  can 
not  alter  the  date  of  the  actual  execution  of  the  contract,  even 
if  it  was  his  intention  to  have  executed  it  on  August  7,  1882, 
which,  however,  it  clearly  appears  was  not  his  intention,  for 
at  that  time  Mr.  Glover,  the  deputy  surveyor,  "had  been  sus- 
pended under  charges." 

Furthermore,  the  contract  was  not  approved  by  the  Com- 
missioner of  the  General  Land  Office  until  October  30,  1884, 
and  it  was  specifically  provided  that  the  surveys  should  not 
be  commenced  until  the  deputy  surveyor  was  "officially  notified 
by  the  surveyor-general  of  the  approval  of  this  contract  by  the 
Commissioner  of  the  General  Land  Office."  This  provision  in 
11268— VOL  2 36 


Digitized  by  VjOOQ  IC 


562  DECISIONS   OF   THE   COMPTEOLLEB. 

the  contract  was  no  doubt  in8erted  becaase  of  section  2398, 
Eevised  Statutes,  which  provides: 

<^  Contracts  for  the  survey  of  the  public  lands  shall  not  be- 
come binding  upon  the  United  States  until  approved  by  the 
Commissioner  of  tbe  General  Land  Office^  except  in  such  cases 
as  the  Commissioner  may  otherwise  specially  order." 

Und§r  this  section  no  surveying  contract  can  exist  until  it 
has  been  approved  by  the  Commissioner  of  the  General  Land 
Office.    (1  Comp.  Dec,  321.) 

As  the  contract  did  not  become  effective  until  October  30, 
1884,  and  as  the  rates  of  surveys  prescribed  for  that  year  were 
the  same  as  those  for  the  year  in  which  the  work  under  the 
contract  was  actually  performed,  and  as  the  deputy  surveyor 
has  been  paid  for  the  work  done  by  him  under  the  contract  at . 
those  rates,  it  follows  that  upon  this  point  the  action  of  the 
Auditor  must  be  affirmed. 

As  to  the  disallowance  for  resurveys,  $131.06,  it  appears 
that  at  the  time  the  contract  was  entered  into  there  was  no 
specific  prohibition  against  resurveys,  which  was  first  officially 
made  in  the  instructions  of  the  General  Land  Office  of  Jane 
24,  1885,  in  the  following  terms : 

"  Ketracements,  or  the  resurvey  ol'  lines  previously  surveyed, 
will  not  be  deemed  authorized  under  the  deposit  system.^ 

As  no  specific  instructions  existed  upon  the  subject  at  the 
time  the  contract  was  entered  into,  and  as  it  does  not  appear 
that  the  deputy  surveyor  was  R[)ecifically  notified  of  the 
instructions  of  June  24,  188."),  before  executing  the  resurveys 
for  which  he  claims  the  compensation,  he  is  entitled  to  receive 
the  compensation  prescribed  by  the  contract  for  the  work  done 
by  him  thereunder,*and  therefore  this  item  of  $131.06  will  be 
allowed  upon  the  present  revision. 

As  the  Commissioner  of  the  General  Land  Office  has  with- 
drawn his  approval  of  the  5  per  cent  reduction  on  the  work 
performed  under  the  contract  as  not  justified  under  the  cir- 
cumstances, the  itein  of  $98.68  will  now  be  allowed,  as  it 
would  have  been  had  no  such  deduction  been  made  originally 
by  the  Commissioner. 

E.  B.  Bowler, 

Com^roller. 
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THREE  MONTHS'  EXTRA  PAY  TO  CERTAIN  EN- 
LISTED  MEN  OF  THE  NAVY  ON  REENLISTMENT. 

A  man  enlisted  in  the  Navy  as  a  writer,  third  class,  and  granted  an  hon- 
orable discharge  under  section  1429,  Revised  Statutes,  as  a  yeoman 
after  three  years'  service,  is  not  entitled  to  the  three  months'  extra 
pay  for  reenlistment  allowed  by  section  1573  to  the  six  classes  of 
enlisted  men  named  therein.  . 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

May  22^  1896. 

Sir:  I  am  in  receipt  of  your  letter  of  May  19, 1896,  replying 
to  mine  of  the  14tb  instant  in  answer  to  yonr  inquiry  relative 
to  payment  of  extra  pay  for  reenlistment  to  Albert  Brown, 
steward  to  commander  in  chief  (aiite^  p.  536).  You  submit  the 
further  question  ^'  whether,  in  order  to  entitle  an  enlisted  man 
to  the  benefits  of  section  1573,  Revised  Statutes,  he  must  have 
enlisted  either  as  a  '  seaman,  ordinary  seaman,  landsman,  fire- 
man, coal  heaver,  or  boy;'  and  if  so,  whether  this  condition 
applies  only  to  his  first  enlistment  or  also  to  each  subsequent 
reenlistment." 

You  further  state  that  **H.  K.  Brayton  enlisted  as  a  writer, 
third  class,  on  May  1,  1893,  was  honorably  discharged  as  a 
yeoman  on  April  30,  1806,  and  has  reenlisted  on  this  ship," 
and  inquire  ^^  whether  he  is  entitled,  under  his  honorable  dis- 
charge, to  three  months'  pay  as  a  yeoman,  in  consideration  of 
the  provisions  of  article  794,  United  States  Xavy  Regulations." 

In  reply  I  have  to  say  that  as  your  first  question  does  not 
present  any  particular  case  caUing  for  a  disbursement  of  pub- 
lic money  by  you,  I  am  without  authority  to  answer  it  officially. 

Answering  your  second  inquiry,  I  have  to  advivse  you  that 
Brayton  is  not  entitled  to  the  three  months'  extra  pay  for 
reenlistment,  his  case  being  similar  to  that  of  Steward  Brown, 
above  referred  to. 

It  does  not  appear  that  Brayton  was  enlisted  in  one  of  the 
six  classes  provided  for  in  section  1573,  Revised  Statutes,  and 
his  "honorable  discharge"  was  not  the  discharge  contemplated 
by  said  section,  which  is  the  "honorable  discharge"  author- 
ized by  section  1426,  Revised  Statutes,  but  presumably  was 
issued  pursuant  to  Navy  Regulation  Xo.  798,  which  appears 
to  have  been  made  to  give  effect  to  section  1429,  Revised  Stat- 
utes.    While  the  naval  authorities  may  issue  so-called  "hon- 
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orable  discharges"  as  provided  by  the  Navy  Begnlations,  18d3 
(articles  798  and  813),  yet  such  discharges  can  not  carry  the 
right  to  pay  and  other  benefits,^except  when  issued  ia  con- 
formity with  the  section  of  the  Revised  Statutes  that  author- 
izes such  extra  pay. 

Second  Comptroller  Brodhead,  in  a  letter  of  January  28, 
1864  (Second  Gomp.  Dec.,  vol.  25,  p.  700),  after  quoting  the  law 
contained  in  section  1573,  Revised  Statutes,  says  upon  this 
subject: 

'<It  is  manifcHt  from  the  language  that  only  four  classes  of 
pet  sons  can  legally  receive  the  bounty  for  reenlistment,  viz, 
seamen,  ordinary  seamen,  landsmen,  and  boys.  A  wardroom 
steward  is  not  in  the  category  of  beneficiaries  under  the  act, 
and  if  he  has  any  claim  for  reenlisting  it  must  be  as  belong- 
ing to  one  of  the  four  classes  mentioned.  I  uuderst-and  that 
Ramsey  originally  enlisted  as  a  landsman;  he  could  not  reen- 
list  as  wardroom  steward,  or  if  he  could,  he  would  have  no 
right  under  the  law  to  any  bounty  for  reenlistment." 

Subsequently  to  this  decision  two  other  classes  of  enlisted 
men  were  specifically  added  in  sections  1426  and  1573,  Revised 
Statutes,  to  wit,  firemen  and  coal  heavers,  thus  showing  the 
intention  of  Congress  to  limit  the  benefits  of  reenlistment  pay 
to  those  classes  specifically  named. 

It  is  not  perceived  how  Yeoman  Brayton  can  properly  be  con- 
sidered as  coming  within  any  of  the  classes  mentioned  as  en- 
titled to  the  benefits  of  the  three  months'  extra  pay,  and  the 
character  of  his  discharge  does  not  alter  his  status  in  this 
respect  so  as  to  bring  him  within  any  of  the  designated  classes. 
The  fact  that  he  has  received  an  honorable  discharge,  pursu 
ant  to  Navy  regulation,  does  not  give  him  the  status  of  one 
receiving  an  honorable  discharge  authorized  by  section  1426, 
Revised  Statutes,  or  the  status  of  one  i  ii  some  one  of  the  classes 
specified  in  said  section  1573  as  entitled  to  extra  pay  for  reen- 
listing. 

Respectfully,  yours,  Edw.  A.  Bowers,         * 

Aaaistant  Comptroller. 

Pay  Inspector  Georoe  A.  Lyon, 

United  States  Flagship  New  York, 
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OONTBACT  FOB  THE  CONSTEUCTION  OF   JETTIES 
IN  GALVESTON  HAEBOR. 

Consideration  of  the  contract  of  O'Connor,  Laing  &  Smoot  for  the  con- 
stmction  of  Jetties  in  the  harbor  at  Galveston,  Tex.,  with  reference  to 
their  liability  thereunder  to  maintain  the  railway  used  in  connection 
with  the  work. 

Tbeasubt  Depabtment, 
Office  of  Oomptbolleb  op  the  Treasury, 

May  22^  1896. 
Sib  :  I  am  in  receipt  of  yoar  letter  of  the  2d  instant,  inclos- 
ing certain  papers  in  the  matter  of  the  claim  of  Messrs.  O'Con- 
nor, Laing  &  Smoot  for  labor  and  materials  furnished  in  the 
construction  of  jetties  in  Galveston  Harbor,  Texas. 

From  an  examination  of  the  papers,  it  appears  that  O'Connor, 
Laing  &  Smoot  entered  into  a  contract  with  the  United  States 
May  12, 1891,  to  build  the  jetties  in  Galveston  Harbor.  The 
prox>osals  to  bidders,  which  are  attached  to  and  form  a  part  of 
the  contract,  contained  among  the  specifications  the  following: 

"  2.  General  method  of  construction, — A  railway  of  standard 
gauge  will  first  be  constructed  upon  trestlework,  following  the 
line  of  the  jetty.  The  material  will  then  be  deposited  about 
and  between  the  piles."    ♦    ♦    ♦ 

**5.  Railway. — ^The  Tailway  is  to  be  of  standard  gauge,  its 
axis  to  coincide  in  plan  with  the  axis  of  the  jetty.  •  •  • 
They  [the  rails]  are  to  be  carried  upon  trestlework  constructed 
as  follows:  Bents  of  piling  will  be  driven  fifteen  feet  from  cen- 
ter to  center,  each  bent  capped  with  a  piece  of  12-inch  by  12- 
inch  timber  ten  (10)  feet  long.  •  ♦  ♦  Upon  the  caps  will  be 
placed  two  twelve-inch  by  fourteen-iuch  stringers,  upon  which 
the  rails  will  be  laid.  *  •  •  Additional  strength  will  be 
given  to  the  trestle  when  required,  the  additional  amount  paid 
therefor  to  be  the  actual  additional  cost  to  the  contractor.'' 

Further  details  in  regard  to  the  construction  of  the  rail- 
way, not  material  to  the  matter  now  under  consideration,  were 
8i>ecified. 

"  9.  Use  of  railway. — ^During  the  period  of  the  contract,  the 
contractor  will  be  allowed  the  use  of  the  railway  now  existing 
ux>on  the  completed  portion  of  the  south  jetty,  and  of  that 
built  under  this  contract,  for  the  purpose  of  transporting  the 
material  to  be  delivered  by  him,  and  he  will  be  required  to 
keep  the  track  and  trestle  in  good  repair;  but  should  extra- 
ordinary damage  occur  from  storms,  the  repairs  will  be  the 
subject  of  special  adjudication;  and  the  decision  of  the  engi- 
neer officer  in  charge  as  to  what  constitutes  extraordinary 
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damage,  and  what  portion  thereof  should  be  borne  by  the  con- 
tractor, shall  be  final.  All  temiK>rary  side  trnck  <aud  switches 
must  be  provided  by  the  contractor  at  his  own  expense." 

"14.  Extent  of  the  works. — The  exact  distance  out  in  the 
Gulf  to  which  it  will  be  necessaiy  to  carry  the  jetties  can  not 
be  determined  in  advance,  but  it  will  not  faJl  short  of  the  outer 
crest  of  the  bar,  nor  will  it  extend  beyond  the  contour  of  the 
thirty-foot  depth  outside  of  the  bar.  The  United  States 
reserves  the  right  to  suspend  operations  upon  either  or  both 
of  the  j(  tties  at  any  point  between  these  two  limits,  and  the 
works  shall  then,  for  the  purpose  of  releasing  the  percentage 
referred  to  in  specification  21,  be  considered  complete,  and 
further  operations  shall  then  consist  in  maintaining  the  works 
in  good  condition  and  in  extending  them  further  into  the  Gulf, 
should  the  engineer  oflicer  in  charge  think  proper  to  make 
such  extension  at  any  time  within  five  years  after  this  suspen- 
sion of  work."    *    •    ♦ 

"  18.  Maintenance. — The  works  will  not  be  considered  com- 
pleted until  they  shall  have  been  maintained  a  period  of  five 
years  after  their  construction.  Whenever  repairs  become 
necessary  the  engineer  ofiicer  in  charge  shall  notify  the  con- 
tractor of  the  character  and  approximate  quantity  of  the 
tnaterials  required,  and  the  contractor  shall,  within  thirty  days 
from  the  date  of  such  notification,  begin  the  delivery  of  the 
materials,  and  shall  push  the  work  of  repair  with  diligence. 
The  prices  paid  for  materials  used  in  maintenance  will  be  the 
same  as  those  for  the  original  work,  and  the  terms  of  pay- 
ment will  be  the  same,  except  that  there  shall  be  no  retained 
percentage." 

"  19.  Extension  of  jetties. — Should  it  be  necessary,  in  the 
opinion  of  the  engineer  oificer  in  charge,  at  any  time  within 
the  five  years  after  tlie  original  construction  of  the  jetties,  to 
extend  them  further  into  tTie  Gulf,  the  contractor  shall  begin 
such  extension  within  sixty  days  from  the  date  of  notification, 
and  all  of  the  terms  and  conditions  which  governed  the  origi- 
nal work  shall  a]>ply  to  such  extension ;  but  the  contractor  will 
not  be  required  to  maintain  such  extensions  for  a  period 
beyond  the  termination  of  the  five  years  during  which  he  is 
required  to  maintain  the  original  works." 

In  May,  1893,  the  work  upon  the  south  jetty  having  been 
completed  to  a  point  beyond  the  outer  crest  of  the  bar,  but 
not  beyond  the  contour  of  the  30-foot  depth  in  the  Gulf  of 
Mexico,  the  work  was  suspended  by  onier  of  the  engineer 
in  charge  in  accordance  with  the  provisions  of  paragraph  14 
of  the  specifications.  In  December,  1894,  it  having  been 
deemed  necessary  by  the  engineer  in  charge  of  the  work  that 
the  south  jetty  should  be  extended  farther  into  the  Gulf,  he 
notified  the  contractors  to  make  arrangements  to  repair  the 
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railway  in  order  that  tbey  might  shortly  thereafter  proceed 
with  said  work  of  extension,  and  submitted  to  them  a  plan  for 
the  repair  of  so  much  of  the  railway  npon  the  south  jetty  as 
lay  between  stations  80  and  194,  by  which,  insteacl  of  requiring 
new  piles  to  be  driven  in  cases  where  the  piles  had  become  so 
defective  that  they  could  not  of  themselves  sustain  the  caps 
and  stringers  placed  thereon  according  to  the  (Original  plan, 
he  required  the  caps  to  be  strengthened  and  further  sustained 
by  blocks  placed  thereunder  on  the  outside  of  the  piles,  said 
blocks  resting  upon  the  stonework  of  the  jetty.  From  sta- 
tion 194  to  station  320,  in  lieu  of  repairing  or  reconstructing 
the  railway  upon  the  jetty,  an  entirely  new  trestle  and  rail- 
way were  laid  alongside  of  and  substantially  parallel  to  the 
jetty,  varying  from  30  to  50  feet  therefrom.  The  question 
immediately  arose  whether  the  cost  of  repairing  and  maintain- 
iMg  the  railway  should  be  borne  by  tlie  contractors  or  the 
United  States,  and  it  was  decided,  on  January  25,  by  the  Chief 
of  Engineers  that  the  cost  of  repairing  and  restoring  the  rail- 
way upon  the  jetty  between  stations  80  and  194  and  of  the 
building  of  the  new  trestle  and  railway  between  stations  194 
and  320  should  be  borne  by  the  United  States,  which  was 
accordingly  done  and  the  contractors  were  paid  for  the  same. 

This  still  left  the  question  of  the  repairs  to  the  railway  during 
the  progress  of  the  work  of  extending  the  jetties  still  open.  In 
reply  to  the  letter  of  the  engineer  in  charge  of  the  work,  the 
Chief  of  Engineers  informed  him,  February  5,  1895,  "after 
the  trestle  and  track  have  been  repaired  and  turned  over 
to  the  contractors  for  making  the  necessary  extension  of  the 
jetty,  the  expense  of  the  ordinary  repairs  that  will  from  time 
to  time  be  made  necessary  for  wear  and  tear  should^  be  borne 
by  the  contractors,  as  provided  for  in  specification  9  of  their 
contract.'^ 

Both  of  these  decisions  of  the  Chief  of  Engineers  were  duly 
communicated  to  the  contractors,  notwithstanding  which  fact 
they  have  persistently  claimed  that  they  are  entitled  to  be 
paid  the  cost  of  repairing  the  track  during  the  progress  of  the 
work  of  extension,  and  make  claim  for  payment  of  the  amount 
expended  by  them  upon  said  repairs. 

The  question  presented  by  your  communication  is  whether 
you  are  authorized  to  make  payment  for  such  repairs  as  have 
been  already  made  and  of  those  which  may  be  required  in  the 
future. 
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It  is  dear  from  a  reading  of  paragraph  14  of  the  contract 
that  it  provides  for  three  distinct  things  during  three  different 
and  distinct  x>eriods:  First,  the  work  of  original  construction 
to  a  point  between  the  outer  crest  of  the  bar  and  the  30- foot 
depth  outside  of  the  bar;  second,  the  maintenance  of  these 
works  for  a  period  of  five  years  after  the  work  of  original 
construction  was  8usi)ended;  third,  the  extension  of  the  jetties 
farther  into  the  Gulf  should  that  be  deemed  necessary. 

By  paragraph  9  the  contractor  was  allowed  the  use  of  the 
railway  upon  the  jetty  "  for  the  purpose  of  transporting  the 
material  to  be  delivered  by  him,  and  he  will  be  required  to 
keep  the  track  and  trestle  in  good  repair,"  except  that  the 
repairs  required  by  extraordinary  damage  from  storms  might 
be  the  subject  of  special  adjudication,  the  portion  thereof  to  be 
borne  by  the  contractor  to  be  determined  by  the  engineer  officer 
in  charge,  whose  decision  should  be  final. 

By  paragraph  18,  after  completion  of  the  original  work  and 
during  the  period  of  maintenance  thereof,  the  cost  of  such 
maintenance  and  repairs  was  to  be  borne  by  the  United  States. 
By  paragraph  19  it  was  provided  that  if,  after  suspension  of 
the  work,  it  was  deemed  necessary  to  extend  the  jetties  farther 
into  the  Gulf  <^  all  of  the  terms  and  conditions  which  governed 
the  original  work  shall  apply  to  such  extension." 

It  is  claimed  by  the  contractors  that  the  railway  was  part 
of  the  work,  and  that  after  suspension  of  the  original  work  of 
construction  the  expense  of  maintaining  it  was  to  be  borne  by 
the  United  States,  not  only  during  the  period  when  qnly  the 
original  work  was  being  maintained,  but  also  during  the  period 
of  the  extension  of  the  jetties  into  the  Gulf. 

From  a  reading  of  the  entire  contract,  there  is  much  to 
indicate  that  the  contention  of  the  contractors,  so  far  as  the 
period  of  maintaining  the  original  work  is  concerned,  is  correct, 
and  that  the  railway  did  become  a  part  of  the  work  to  be  main- 
tained by  the  Uuite<l  States.  Without  deciding  this  question, 
it  is  clear  that,  as  they  have  been  paid  for  the  work  of  restoring 
the  railway  so  as  to  put  it  into  serviceable  condition  for  the 
purpose  of  extending  the  jetties,  they  have  now  no  claim  against 
the  Govern  ment  for  the  cost  of  maintaining  said  railway,  unless, 
by  the  terms  of  the  contract,  the  Government  was  required  to 
maintain  the  railway  not  only  during  the  x>eriod  of  maintenance 
of  the  original  work,  but  also  during  the  x)eriod  of  the  extension 
of  the  jetties. 
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By  paragraph  19,  in  the  case  of  extension,  all  the  terms  and 
conditions  of  the  original  work  were  to  govern  sncli  extension, 
and  as  one  of  the  terms  of  the  original  work  was  that  the  con- 
tractors should  maintain  the  railway  at  their  own  exx)ense 
during  the  period  of  the  contract  (which  must  at  least  mean 
during  the  period  of  construction),  it  necessarUy  follows  that 
during  the  period  of  extension  the  cost  of  keeping  the  railway 
in  repair  is  to  be  borne  by  the  contractors  and  not  by  the 
United  States,  and  therefore  that  you  are  not  authorized  to  pay 
the  contractors  for  the  cost  of  repairing  said  railway  during 
this  period,  unless  changes  made  in  the  manner  of  reconstruct- 
ing the  railway  before  the  extension  began  over  that  portion  of 
the  jetties  lying  between  stations  80  and  194,  and  the  construc- 
tion of  the  new  trestle  and  raUway  alongside  of  and  not  on  the 
jetty,  as  required  by  the  terms  of  the  contract,  alters  the  matter. 

The  method  to  be  adopted  to  put  the  railway  in  serviceable 
condition  for  carrying  on  the  work  of  extending  the  jet  ties  into 
the  Gulf  was  considered  both  by  the  engineer  in  charge  of  the 
work  and  the  contractors,  and  considerable  corresx>ondence 
was  had  between  them  upon  the  subject  between  October  29, 
1894,  when  they  were  first  notified  that  the  south  jetty  would 
be  extended,  and  April  16,  1895,  when  the  last  direction  upon 
the  subject  was  given  by  the  engineer  in  charge  of  the  work. 

On  October  29, 1894,  the  engineer  wrote  to  the  contractors  as 
follows  : 

"At  the  rate  of  progress  of  work  on  the  north  jetty,  it  is 
probable  that  the  jetty  will  be  completed  to  the  18-foot  curve 
by  January  1, 1895. 

"It  therefore  becomes  necessary  to  make  preparations  for 
the  resumption  of  work  on  the  south  jetty  on  or  about  that 
date. 

"The  railway  track  on  the  south  jetty  requires  a  thorough 
overhauling  and  repair  to  place  it  in  a  safe  condition. 

"My  idea  of  such  repair  is  to  strengthen  the  old  bents  by 
proper  blocking  up,  say  two  short  pieces  of  piling  properly 
connected  by  cross  braces  and  securely  spiked  in  position. 

"  Please  submit,  at  your  earliest  convenience,  an  estimate, 
with  a  description  of  the  method  proposed  for  repairing  the 
south  jetty  so  as  to  put  it  in  a  condition  to  resume  work." 

On  November  17,  the  contractors  replied  that  they  had  made 
a  careful  examination  of  the  railway,  and  described  its  condi- 
tion.   In  this  letter  they  said: 

"The  examinations  made  show  that  the  piling  supporting  the 
trestle  is  all  destroyed  by  the  teredo,  and  that  portion  of  the 
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pile  above  the  water  and  to  the  cap  is  badly  rotted,  so  as  to 
be  unfit  for  the  support  of  loaded  railway  cars  and  locomo- 
tives. 

''The  bracing  which  was  added  for  the  purpose  of  strength- 
ening the  trestle  between  stations  194  and  320  is  destroyed  by 
the  teredo  on  the  bottom  sides,  and  the  bottom  jneees  are  torn 
loose  by  reason  of  the  granite  blocks  resting  on  same  and  the 
rii)rap  and  other  material  below  same  having  settled  away,  in 
some  instances  2  or  3  feet  below  the  bottom  of  the  pres^ent 
position  of  the  braces. 

''The  caps  above  the  piles  we  find  to  be  generally  good  and 
serviceable. 

''  The  railway  stringers  are  sound  and  serviceable,  with  the 
exception  of  an  occasional  rotten  piece." 


'<  We  can  suggest  no  method  of  reconstructing  the  trestle 
which  will  afford  a  stable  and  permanent  support  for  the  fre- 
quent passage  of  heavily  loaded  trains  of  rock  which  can  be 
maintained  with  reasonable  cost  of  repairs,  other  than  the  con- 
struction of  entirely  new  frame  bents,  which  can  be  bedded  in 
the  top  layers  of  the  stones  of  the  jetty  above  ordinary  8tage 
of  water, 

"  We  would  suggest  that  an  entirely  new  trestle  be  driven, 
by  the  shortest  and  most  practicable  route  from  the  weighing  ' 
station  at  Fort  Point  to  an  intersection  of  the  jetty  at  about 
station  200,  which  would  enable  construction  to  be  made  across 
dry  land  for  the  greater  part  of  this  distance,  and  beyond  sta- 
tion 20i)  drive  new  trestle  on  the  north  side  of  the  south  jetty, 
where  the  sands  have  formed  a  beach,  and  short  pUes  will 
afford  more  stifi'ness  to  the  structure,  besides  cheai>ening  the 
cost  of  repairs.'^ 

On  December  29  the  engineer  wrote  to  the  contractors  as 
follows :  • 

"In  anticipation  of  the  resumption  of  work  on  the  south 
jetty,  it  is  necessary  to  put  the  track  in  proper  condition.  A 
personal  inspection  of  the  south  jetty  has  led  me  to  adopt  the 
following  plan  for  putting  the  track  in  safe  condition : 

''From  station  80  to  station  194  it  is  proposed  to  block  up 
the  bents  and  stringers  where  necessary  and  renew  the  rail,  and 
also  place  ties  4  inches  by  8  inches  by  7  feet  upon  the  stringers. 

"From  station  194  to  station  320  it  is  proposed  to  block  up 
and  brace  as  shown  on  the  accompanying  blue  print.  This 
blue  print  also  shows  the  method  to  station  194." 

•  •••«•  • 

"If  it  is  found  practicable  to  drive  new  piles  in  place  of  the 
old  ones,  this  method  might  be  adopted  in  the  renewal  of  bents: 
this,  however,  can  not  be  ascertained  without  actual  exi)eriment^ 
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On  the  same  day  the  contractors  replied,  saying: 

"After  examining  your  plan,  we  propose  to  farnish  all  labor 
and  machinery  required  for  blocking  up  the  trestle  and  laying 
ti^s  and  new  rails  between  stations  80  and  194  at  one  and  -^ 
($^i¥o)  dollars  per  track  foot,"  etc. 

On  January  2,1895,  the  engineer  replied,  accepting  the  con- 
tractors' proposal,  and  stating: 

"The  repairs  from  194  gulfward  will  be  left,  for  the  present, 
for  further  consideration." 

And  on  January  11  the  engineer  again  wrote  to  the  con- 
tractors, stating: 

"  You  are  authorized  to  proceed  with  the  proposed  repair  of 
the  track  on  south  jetty  from  station  80  to  station  194  at  the 
rate  of  $1.25  per  track  foot,"  etc. 

On  January  14  the  engineer  again  wrote  to  the  contractors 
as  follows : 

"After  further  study  of  paragraphs  1,  9,  14,  18,  and  19  of 
3'our  contract,  in  connection  with  the  subject  of  the  extension 
of  the  south  jetty,  it  appeai^s  to  me  that  your  contract  requires 
that  you  should  repair  the  trestle  on  the  south  jetty  and  main- 
tain it  in  good  order  without  any  extra  cost  to  the  United 
States. 

"  I  therefore  now  propose  that  you  do  this  work  as  ordinary 
maintenance  of  the  railway  track,  and  not  as  extraordinary 
repairs. 

"My  letter  of  the  11th  instant,  accepting  your  terms,  as 
ex])lained  in  your  letter  of  December  29,  1894,  is  hereby  re- 
voked." 

To  this  the  contractors  replied  January  15,  1895: 

"We  acknowledge  receipt  of  your  letter  of  yesterday,  pro- 
posing that  we  should  'repair  the  trestle  on  south  jetty  and 
maintain  it  in  good  order  without  any  extra  cost  to  the  United 
States'  •  •  •  *as  ordinary  maintenance  of  the  railway 
track,  and  not  as  extraordinary  repairs.' 

"  We  Hubmit  that  work  has  been  suspended  on  the  south 
jetty  nearly  two  years,  and  the  deterioration  of  the  entire 
trestle  structure  and  settlement  of  the  jetty  constitute  extra- 
ordinary damage,  and  the  expense  of  resioi-ation^  to  a  condi- 
tion ecjuivalent  to  that  of  the  railway  and  trestle  at  the  time 
work  was  suspended,  should  be  borne  by  the  Government. 
During  the  period  of  construction  on  both  the  south  and  north 
jetties,  the  tracks  and  trestles  have  been  kept  in  good  repair, 
at  our  expense,  but  we  respectfully  invite  your  attention  to 
decision  of  Judge- Advocate- Oeneral's  Department  on  our 
application  for  payment  to  us  of  percentage  withheld  on  south 
jetty,  a  copy  of  which  was  furnished  us,  wherein  the  opinion 
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is  given  tliat  any  aud  all  work  which  may  be  reqalred  here- 
after, either  in  further  extending  the  sonth  jetty  or  in  repair- 
ing that  portion  of  same  now  built,  mast  be  paid  for  in  full 
each  mouth. 

*'  Acting  under  your  letter  of  January  11,  we  have  purchased 
materials  required  for  restoration  of  track  and  trestle  in  ac- 
cordance with  your  plans  for  same,  and  we  trust  a  reconsider- 
ation of  paragraph  9  of  the  specifications  and  the  opinion  from 
the  office  of  the  Judge- Advocate-General  will  enable  you  to 
agree  that  we  have  performed  our  contract  for  the  use  of  the 
railway  and  trestle,  by  keeping  same  in  good  repair  white  con- 
struction was  in  progress;  and  that  suspension  of  work  by  the 
Government,  and  consequent  deterioration  of  the  component 
parts  of  the  track  and  trestle,  in  some  instances  making 
'repairs'  impossible,  should  place  the  cost  of  restoration  and 
future  maintenance  entirely  on  the  Government.  We  further 
believe  that  the  action  of  the  teredo  in  destroying  the  timbers 
of  the  trestle  constitute  extraordinary  damage  under  para- 
graph 9,  for  the  conseqi\ent  repairs  of  which  we  should  be 
compensated. 

'*  We  also  invite  your  inspection  of  concluding  clause  to 
paragraph  5,  which,  taken  in  connection  with  paragraph  18, 
we  think  clearly  commits  the  Government  for  the  whole  cost 
of  restoring  the  track  and  trestle  to  good,  serviceable  con- 
dition." 

The  question  of  the  payment  for  the  restoration  of  the  rail- 
way was  then  submitted  to  the  Chief  of  Engineers,  as  here- 
tofore stated,  and  upon  receipt  of  his  letter  of  January  25, 
that  the  cost  of  restoring  the  railway  to  a  serviceable  condi- 
tion would  be  borne  by  the  United  States,  the  engineer  wrote 
to  the  contractors  on  January  29,  as  follows : 

^^In  accordance  with  your  written  proposition  of  December 
29, 1894,  and  your  verbal  proposition  of  to-day,  you  are  au- 
thorized to  commence  the  repairs  to  south  jetty  track  and 
trestle  at  once  from  station  80  to  station  194,  at  the  rate  of 
$1.10  per  track  foot,"  etc. 

This  constitutes  the  entire  correspondence  ui)on  the  subject 
of  restoring  the  railway  between  stations  80  and  194. 

In  the  meantime,  the  question  whether  the  cost  of  maintaiD- 
ing  the  railway  thus  restored  during  the  progress  of  the  work 
of  extension  should  be  borne  by  the  contractors  or  the  United 
States  was  submitted  by  the  engineer  in  charge  of  the  work 
to  the  Chief  of  Engineers,  who,  on  February  5,  replied  that— 

*' After  the  trestle  and  track  have  been  repaired  and  turned 
over  to  the  contractors  for  making  the  necessary  extension  of 
the  jetty,  the  expense  of  the  ordinary  repairs  that  will  from 
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time  to  time  be  made  necessary  from  wear  and  tear  should  be 
borne  by  the  contractors,  as  provided  for  in  specification  9  of 
their  contract." 

This  decision  of  the  Chief  of  Engineers  was  commnnicated 
to  the  contractors  by  letter  on  February  0. 

It  appears  that  the  engineer  in  charge  of  the  work,  after 
considering  the  method  for  the  reconstruction  of  the  railway 
beyond  station  194,  and  making  some  practical  experiments, 
finally  orally  requested  the  contractors  to  submit  a  proposal 
for  restoring  the  railway  beyond  station  194.  On  April  13, 
1895,  the  contractors  submitted  a  plan  for  such  restoration, 
proi>08ing  to  do  the  work  for  a  certain  price.  In  that  letter 
they  said: 

"Or,  we  will  make  the  repairs  in  any  other  method  which 
we  may  find  to  be  better,  provided  same  vieets  with  your 
approval,  at  the  prices  above  named." 

On  April  16,  evidently  in  reply  to  an  oral  request  from  the 
engineer,  the  contractors  wrote: 

"We  propose  to  drive  new  trestle  from  any  i)oint  you  may 
designate  between  stations  194  and  108  on  south  jetty,  the  said 
trestle  to  be  constructed  parallel  to  axis  of  jetty,  and  as  close 
to  same  as  piles  can  be  driven  to  the  required  12  feet  in  depth, 
to  station  320,  at  two  ($2)  dollars  per  linear  foot." 

And  this  proposition  was  accepted  by  the  engineer  on  the 
same  day. 

In  none  of  the  correspondence  does  it  appear  that  the  con- 
tractors took  any  exception  to  the  methods  a<lopted  by  the 
engineer  for  the  reconstruction  of  the  trestle,  either  between 
stations  80  and  194  or  between  stations  194  and  320,  although 
thej'^  were  notified  as  early  as  P^bruary  9,  1895,  that  the  cost 
of  maintaining  the  railway  when  once  repaired  would  be 
required  of  them  under  their  contract. 

As  the  final  order  for  the  reconstruction  of  the  railway 
between  stations  80  and  194  was  not  given  until  January  29, 
but  little  work  could  have  been  done  between  those  stations 
before  they  received  notification,  on  February  9,  of  the  con- 
struction placed  by  the  Chief  of  Engineers  upon  the  contract 
as  to  the  contractors'  obligation  to  keep  the  railway  in  repair; 
while  the  entire  work  of  constructing  the  new  railway  between 
stations  194  and  320  was  done  after  they  had  been  notified  that 
they  were  under  obligations  to  maintain  the  railway  at  their 
own  expense. 


Digitized  by  VjOOQ  IC 


574  DECI8IOH8   OP   THE   COHPTBOLLER. 

It  is  to  be  noticed  that  so  far  as  tlie  new  railway  beyond 
station  ]L94  is  concerned,  the  contractors  had  themselves  sug- 
gested such  action  on  November  17,  1894,  for  they  said: 

"  We  would  suggest  *  *  ♦  beyond  station  200  drive  new 
trestle  on  the  north  side  of  the  south  jetty,  where  the  sands 
have  formed  a  beach,  and  short  piles  will  afford  more  stiffness 
to  the  structure,  besides  cheapening  the  cost  of  repairs.^ 

And  on  April  13  they  wrote  that  they  would  reconstruct  the 
railway  in  any  other  manner  than  that  suggested  by  them,  with 
the  approval  of  the  engineer. 

In  reply  to  request  for  information  by  the  Comptroller  as  to 
the  attitude  taken  by  the  contractors  at  the  time  the  recon- 
struction of  the  railway  was  ordered,  the  engineer  writes  on 
May  12,  1896,  as  follows: 

'*The  request  of  the  Comptroller  contains  the  following 
questions : 

"First.  Did  the  contractors  at  any  time  protest  against  the 
manner  adopted  for  the  reconstruction  of  the  railway  from 
station  80  to  station  194! 

"Answer.  To  the  best  of  my  knowledge  and  belief  the  con- 
tractors did  not  protest  against  the  manner  adopted  for  the 
reconstruction  of  the  railway  from  station  80  to  station  194. 

"  Second.  Did  they  object  or  protest  against  the  location  of 
the  track  between  stations  195  and  320  f 

"Answer.  The  method  originally  proposed  by  the  engineer 
in  charge  was  objected  to  for  repairs  between  stations  195  and 
320,  and  this  method  was  abandoned,  and  an  entire  new  line 
of  trestle  for  repair  of  track  was  agreed  to  as  prox)osed  by  the 
contractors.  No  objection  was  made  to  this  new  line  or  method." 

While  in  recent  letters  the  contractors  say: 

"As  we  have  always  protested  and  claimed  (see  our  letter  of 
January  16, 1895)  that  the  Government  is  required  under  sec- 
tions 14  and  18  of  the  contract  of  May  12,  1891,  to  maintain 
the  trestle  and  jetty  (*the  works')  after  its  suspension  in  May, 
1893,  we  required  and  demanded  nothing  more  than  that  the 
Government  should  rebuild  and  maintain  a  safe  track  and  tres- 
tle; it  would  have  been  unnecessary  and  absurd  to  have  raised 
objections  to  the  adoption  of  any  plan  or  location  for  the  resto- 
ration of  the  railway  and  trestle  which  would  furnish  a  railway 
for  the  transportation  of  materials  for  extending  the  jetty,  and 
also  in  the  judgment  of  the  engineer  officer  in  charge  prove 
most  economical  to  the  Government  in  construction  and  main- 
tenance. 

"As  we  claimed  that  the  Government  should  not  only  rebuild 
and  restore  the  tracks  and  trestles,  but  should  keep  same  in 
repair  during  the  extension  of  the  south  jetty,  our  protest  as 
to  the  character  of  work  which  they  proposed  to  do  was  based 
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upon  the  insecurity  of  the  trestle  and  railway  tracks,  and  the 
unfitness  of  the  work  for  the  sujjport  of  the  heavily  loaded 
trains  of  rock  cars  which  were  to  pass  over  same,  thereby 
jeopardizing  our  locomotives  and  railway  proi)erty  as  well  as 
the  lives  of  our  men. 

"We  could  have  refused  to  operate  the  track  until  the  main- 
tenance of  the  trestles  and  railway  track  in  good  condition 
were  agreed  to  be  paid  by  the  Government,  but  such  conduct 
would  have  brought  us  into  bad  repute  with  the  engineer 
officer  in  charge,  and  the  work  of  construction  of  the  jetties 
would  have  been  seriously  delayed  thereby. 

'*We  do  not  understand  how  the  merits  of  the  question 
could  be  affected  by  our  attitude  at  that  time,  as  the  duty  of 
rebuilding  and  maintaining  the  tracks  we  claimed  was  entirely 
on  the  Government,  and  the  engineer  officer  in  charge,  in  all 
fairness  and  consistency,  should  have  been  i>ermitted  to  rebuild 
the  track  in  a  manner  most  economical  to  the  Government,  in 
both  construction  and  repair,  provided  only  we  were  furnished 
with  a  safe  railway  track  and  trestle  over  which  to  transport 
our  material,  and  the  Government  maintained  same  at  their 
own  cost." 

From  the  entire  correspondence  it  seems  quite  clear  that  the 
contractors  at  no  time  took  serious  exceptions  to  the  plans 
which  were  finally  adopted  for  the  reconstruction  of  the  rail- 
way; that  the  matter  was  under  consideration  by  both  the 
engineer  and  the  contractors,  and  that  if  the  contractors  were 
not  satisfied  with  the  manner  in  which  the  work  of  restoration 
was  to  be  done  they  did  not  protest  against  the  same,  because, 
as  stated  by  them,  upon  their  construction  of  the  contra<;t 
the  cost  of  maintaining  the  railway  when  restored  should  be 
borne  by  the  United  States.  As  already  shown,  such  is  not  the 
I)roper  construction  of  the  contract. 

Moreover,  it  clearly  appears  that  the  new  railway  trestle 
between  stations  194  and  320  was  built  at  the  suggestion  of 
the  contractors  because  'Mhe  short  pih»s  will  aff'ord  more  stiff- 
ness to  the  structure  besides  (;heapeuing  the  cost  of  repairs.^ 
They  can'  hardly  complain  if  their  own  plan  has  increased 
instead  of  lessened  the  cost  of  repairs.  As  the  contractors 
knew  that  the  purpose  of  reconstructing  the  railway  was  to 
comply  with  specification  9,  which  provided  that  the  contract- 
ors should  be  allowed  the  use  of  tlie  railway  for  the  puq)ose 
of  transporting  the  material  to  be  delivered  by  them,  on  con- 
dition that  they  should  ''  keep  the  track  and  trestle  in  good 
repair."  If  not  satisfied  with  the  manner  in  which  the  work 
of  restoration  was  being  done  by  the  engineer,  they  should 
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have  notified  bim  that  they  would  not  consider  themselves 
under  obligation  to  keep  the  railway  in  repair  if  the  plan  pro- 
pose was  insisted  on,  and  sougbt  a  modification  of  the  con- 
tract in  accordance  with  the  manner  therein  provided.  (See 
lioettinger  v.  United  States^  26  C.  Cls.  R.,  391.)  This  they  did 
not  do,  but  did  restore  the  railway  according  to  tbe  plan 
adopted  by  the  engineer,  and  have  been  paid  for  the  same.  As 
their  Only  right  to  use  the  railway  is  found  in  specification  9, 
having  used  the  railway  as  reconstructed  they  must  br  deemed 
to  have  used  it  rightfully  under  the  terms  of  that  specification, 
which  required  them  to  keep  it  in  repair.  If  there  was  any 
change  in  the  contract  as  to  the  mode  in  which  the  railway 
should  be  built,  they  must  be  considered  as  having  waived  it. 
It  would  seem  from  all  the  circumstances  of  the  case  that  they 
are  eBtopx>ed  from  claiming  that  the  manner  adopted  by  the 
engineer  for  the  restoration  of  the  railway  was  snch  a  devia- 
tion from  the  terms  of  the  contract  as  would  throw  the  bnrdeo 
of  maintaining  the  railway  thus  restored  upon  the  United 
States  during  the  progress  of  the  work  of  extending  tlie  jetties. 

Furthermore,  under  the  contract  it  would  appear  that  such 
changes  might  have  been  made  by  the  engineer,  for  it  is  pro- 
vided in  paragraph  11  of  the  specifications  that  '^He  [the  en- 
gineer] will,  if  he  thinks  proper,  make  changes  in  the  form  of 
cross  section  described  in  si)ecification  2,^  while  specification 
2  provides:  "A  railway  of  standard  gauge  will  first  be  con- 
structed upon  trestlework  following  the  line  of  the  jetty,"  and 
that  railway  is  more  fully  described  in  specification  5,  hereto- 
fore quoted. 

If,  however,  it  was  not  within  the  power  of  the  engineer  to 
make  such  a  change  in  the  contract,  no  additional  burden  can 
be  thrown  upon  the  United  States,  for  it  was  specifically  pro- 
vided in  the  contract  as  follows: 

"  If  at  any  time  during  the  prosecution  of  the  work,  it  be 
found  advantageous  or  necessary  to  make  any  change  or  modi- 
fication in  the  project,  and  this  change  or  modification  shonld 
involve  such  change  in  the  specifications  as  to  character  and 
quantity,  whether  of  labor  or  material,  as  would  either  increase 
or  diminish  the  cost  of  the  work,  then  such  change  or  modifi- 
cation must  be  agreed  upon  in  writing  by  the  contracting  par- 
ties, the  agreement  setting  forth  fully  the  reasons  for  such 
change,  and  giving  clearly  the  quantities  and  prices  of  both 
material  and  labor  thus  substituted  for  those  named  in  the 
original  contract,  and  before  taking  effect  most  be  approved 
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by  the  Secretary  of  War:  Provided^  that  no  payments  shall  be 
made  unless  snch  supplemental  or  modified  agreement  was 
signed  and  approved  before  the  obligation  arising  from  such 
modification  was  incurred. 

"  No  claim  whatever  shall  at  any  time  be  made  upon  the 
United  States  by  the  party  or  parties  of  the  second  part  for 
or  on  account  of  any  extra  work  or  material  performed  or  fur- 
nishedy  or  alleged  to  have  been  performed  or  furnished,  under 
or  by  virtue  of  this  contract,  and  not  expressly  bargained  for 
and  specifically  included  therein,  unless  such  extra  work  or 
materials  shall  have  been  expressly  required  in  writing  by  the 
party  of  the  first  part  or  his  successor,  the  prices  and  quanti- 
ties thereof  having  been  first  agreed  upon  by  the  contracting 
parties  and  approved  by  the  Chief  of  Engineers.^ 

No  agreement  was  made,  as  required  by  the  contract,  that  the 
cost  of  maintaining  the  railway  during  the  progress  of  the  work 
of  extending  the  jetties  should  be  borne  by  the  United  States 
because  of  any  change  in  the  manner  of  restoring  the  railway; 
and  without  such  an  agreement  no  obligation  to  keep  the  rail- 
way in  repair  can  arise.  (See  Ferris  v.  United  States,  28  C. 
Cls.  R.,  332,  and  cases  therein  ci  ted. )  The  opinion  of  the  Judge- 
Advocate-General  referred  to  by  the  contractors  has  no  bear- 
ing upon  the  question  now  under  consideration,  as  it  related 
exclusively  to  payments  to  be  made  for  the  cost  of  the  mainte- 
nance of  the  work  during  suspension  of  oi)orations,  as  provided 
in  specification  18. 

I  am  therefore  of  the  opinion  that  the  cost  of  maintaining  in 
repair  the  railway  during  the  x)rogress  of  the  work  of  extend- 
ing the  jetties  is,  under  the  contract,  to  be  borne  by  the  con- 
tractors and  not  by  the  United  States  and  that  this  obligation 
is  not  changed  by  the  facts  presented;  and,  therefore,  that  you 
are  not  authorized  to  pay  to  the  contractors  the  cost  of  such 
repairs,  unless  any  of  the  repairs  should  have  been,  or  shall 
hereafter  be,  required  because  of  extraordinary  damage  occur- 
ring from  stormsy  which,  by  specification  9,  is  made  the  subject 
of  special  adjudication,  the  decision  of  the  engineer  officer  in 
charge  as  to  what  constitutes  such  extraordinary  damage  and 
what  x>ortion  is  to  be  borne  by  the  contractors  being  final.  [See 
post  p.  599.] 

Respectfully,  yours, 

R.  B.  BOWXER, 

Comptroller. 

The  Secretary  of  War. 
11268— YOL  2 37 
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IN  EE  APPEAL  OF  E.  O.  LOCKE,  CLERK  UNITED 
STATES  CIRCUIT  COURT  FOR  THE  SOUTHEEN 
DISTRICT  OF  FLORIDA. 

When  an  indigent  defendant  has  made  the  proof  required  by  section  878, 
Revised  Statutes,  the  clerk  is  entitled  to  a  folio  fee  of  15  cents  from 
the  United  States  for  entering  the  order  of  the  court  to  summon 
defendant's  witnesses. 

Treasury  Depabtment, 
Office  of  Comptroller  op  the  Treasury, 

May  23,  1896. 
Mr.  E.  O.  Locke,  clerk  of  the  United  States  circuit  court  for 
the  southern  district  of  Florida,  appeals  from  the  settlement 
by  the  Auditor  for  the  State  and  other  Departments  of  his 
account  for  the  quarter  ending  December  31, 1895. 

Among  the  disallowances  made  by  the  Auditor  is  the 
following : 

^*  Charge  for  entering  order  to  summon  defendant's  witnesses 
under  Itevised  Statutes,  section  878,  disallowed,  the  United 
States  not  liable  for  any  expense  prior  to  issuance  of  subpoena, 
twelve  folios  at  15  cents,  $1.80." 

This  action  was  no  doubt  taken  because  of  the  decision  of 
the  Comptroller  in  the  case  of  BrooJcft  {antCj  p.  224),  in  which  it 
was  held  that  a  charge  for  filing  an  indigent  defendant's  affi- 
davit under  section  878,  Revised  Statutes,  was  not  a  proper 
charge  against  the  Government.    In  that  opinion  it  was  said: 

"From  a  reading  of  the  language  above  quoted,  it  is  clear 
that  Hhe  costs  incurred  by  the  process'  first  arise  when,  after 
the  person  indicted  has  filed  a  proi)er  affidavit,  the  judge  orders 
the  witnesses  to  bo  subpcenaed.  Chargesfor  drawing  affidavits, 
and  for  jurats  and  seals  thereto,  and  for  filing  the  same  have 
been  uniformly  disallowed  by  the  accounting  officers  for  the 
reasons  above  stated." 

Whether  the  clerk  was  entitled  to  charge  the  Governmeot 
with  the  fees  for  entering  the  ordei:  of  the  judge  to  suhpcena 
defendant's  witnesses  was  not  involved  in  that  case,  and  the 
language  above  quoted  iiiiidies  that  entering  the  order  tosub- 
piena  defendant's  witnesses  would  be  a  proper  charge  against 
the  Government,  and  such  seems  to  be  the  proper  construction 
to  be  placed  upon  section  878.  The  entering  of  such  an  order 
of  the  court  requiring  certain  things  to  be  done  at  the  expense 
of  the  United  States  seems  to  be  no  different  from  the  enter 
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ing  of  any  other  order  of  court  on  matters  in  which  the  United 
States  are  interested. 
The  item  will  therefore  be  allowed. 

E.  B.  Bowler, 

Comptroller, 


PAYMENTS  DUE  TO  A  DEFACTLTING  CONTRACTOR 
FOR  WORK  DONE. 

Where  a  cod  tract  provides  that  upon  certain  continffenciea  all  Bums  due 
the  contraotor  and  percentages  retained  Hhall  be  forfeited  to  the 
United  States,  such  sums  are  regarded  as  penalties  and  not  as  liqui- 
dated damages,  and  should  be  withheld  until  the  completion  of  the 
work  contemplated  by  the  contract  and  determination  of  the  damage 
sustained  by  the  United  States. 

Tbeasuby  Department, 
Office  of  Comptroller  of  the  Treasury, 

May  J23j  1896. 

Sir:  I  have,  by  your  reference  of  May  4,  the  commnnication 
of  Lieut.  Col.  W.  R.  King,  Corps  of  Engineers,  of  April  29, 
1896,  forwarding  the  voucher  and  estimate  of  Michael  H.  King, 
amounting  to  $332.56*,  for  covering  work  performed  on  Flint 
Greek  to  Iowa  River  levee  under  his  contract  dated  Angust  20, 
1895.  He  recommends,  if  practicable,  that  this  payment  be 
made,  but  asks  instructions  us  to  whether  it  can  be  done. 

It  appears  that  Mr.  King's  performance  of  this  contract  was 
so  unsatisfactory  that  you,  upon  March  30, 1896,  recommended 
to  the  Secretary  of  War  that  it  be  annulled,  and  that  npon 
April  7,  1896,  this  recommendation  of  yours  was  approved; 
accordingly  this  contract  stands  annulled  from  April  7. 

The  work  for  which  this  claim  is  made  was  {)erformed  be- 
tween March  30  and  April  8, 1896,  both  inclusive,  prior  to  his 
notification  of  the  annulment  of  his  contract. 

Under  the  contract  entered  into  on  the  20th  of  August  be- 
tween the  United  States  and  Michael  H.  King,  it  is  provided: 

"  If,  in  any  event,  the  party  of  the  second  part  shall  delay 
or  fail  to  commence  with  the  delivery  of  the  material  or  the 
performance  of  the  work  on  the  day  specified  herein,  or  shall, 
in  the  judgment  of  the  engineer  in  charge,  fail  to  prosecute 
faithfully  and  dil\gently  the  work  in  accordance  with  the  speci- 
fications and  requirements  of  this  contract,  then,  in  either 
case,  the  party  of  the  first  part,  or  his  successor  legally 
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appointed,  shall  have  power,  with  the  sanction  of  the  Chief  of 
Engineers,  to  annul  this  contract  by  giving  notice  in  writing 
to  that  effect  to  the  party  (or  parties,  or  either  of  theai)  of  the 
second  part;  and,  upon  the  giving  of  such  notice,  all  money  or 
reserved  percentage  due  or  to  become  due  to  the  party  or  parties 
of  the  second  part  by  reason  of  this  contract  shall  be  and  be- 
come forfeited  to  the  United  States.^ 

It  is  further  provided  in  this  contract: 

^'  It  is  further  understood  and  agreed  that  in  case  of  failure 
on  the  part  of  the  party  of  the  second  part  to  complete  this 
contract  as  specified  and  agreed  upon,  that  all  sums  due  and 
percentage  retained,  shall  thereby  be  forfeited  to  the  United 
States,  and  that  the  said  United  States  shall  also  have  the 
right  to  recover  any  or  all  damages  due  to  such  failure  in  ex- 
cess of  the  sums  so  forfeited,  and  also  to  recover  from  the  party 
of  the  second  part,  as  part  of  said  damages,  whatever  sums 
may  be  expended  by  the  party  of  the  first  part  in  completing 
the  said  contract,  in  excess  of  the  price  herein  stipulated  to  be 
paid  to  the  party  of  the  second  part  for  completing  the  same." 

From  the  above  stipulations  of  this  contract,  it  is  apparent 
that  this  sum  due  as  well  as  the  10  x)er  cent  retained  under 
the  terms  of  the  contract  is  subject  to  forfeiture  to  the  United 
States,  dependent  upon  the  fact  as  to  what  amount,  if  any, 
the  United  States  may  lose  from  the  faMure  of  the  contractor 
to  perform  the  contract. 

From  the  decisions  upou  similar  cases,  it  is  apparent  that 
these  sums  are  regarded  as  penalties  and  not  as  liquidated 
damages.  (See  Van  Buren  v.  Digges,  11  How.,  461 ;  Kennedy 
V.  United  States,  24  C.  Cls.  R.,  122;  Quinn  v.  United  States, 
99  U.  S.,  30;  and  20  Opin.  A.  G.,  511.) 

In  the  Kennedy  case,  the  court  said : 

*<  Following  the  inclination  of  the  law  as  it  is  found  in  the 
many  decisions,  and  upon  the  faith  of  what  the  Supreme  Court 
has  decided  in  those  two  cases,  we  hold  that  the  reservation 
of  the  10  per  cent.,  as  affected  by  the  forfeiture,  is  a  i)enalty  and 
not  liquidated  damages,  and  the  claimant  is  only  subjected  to 
such  damages  as  were  incident  to  his  failure  to  perform  the 
contract.  The  findings  do  not  show  that  the  United  States 
were  subjected  to  any  increased  expense  in  consequence  of  the 
failure,  and  no  claim  is  made  that  they  were;  so  that  the  ])eti- 
tioner  is  entitled  to  the  contract  value  of  the  work  he  did  before 
the  contracts  were  annulled." 

In  the  opinion  of  the  Attorney-General  above  referred  to, 
he  said : 

"  When  the  fact  that  the  United  States  could  lose  nothing 
was  ascertained,  the  reserved  fund  held  as  security  was  freed 
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from  the  Government  claim  and  became  the  property  of  the 
contractor. 

<'  In  case  the  United  States  shall  saffer  damages  by  reason 
of  the  failure  of  James  A.  Mundy  &  Co.  to  carry  out  and  per- 
form their  contract,  the  fund  first  in  order,  and  perhaps  the 
only  one  in  reach,  to  compensate  the  United  States,  is  that 
composed  of  the  reserved  moneys  under  consideration. 

"  It  is  my  opinion  that  whenever  it  becomes  clear  that  the 
United  States  can  suffer  no  loss  on  a<;count  of  the  annulment 
of  the  contract  in  question,  then  the  contractors  are  entitled  to 
receive  the  reserved  moneys.^' 

I  have  therefore  to  repeat  that,  pending  the  completion  of 
tbe  work  contemplated  by  the  contract  entered  into  August 
20, 1895,  with  Michael  H.  King,  no  moneys  due  him  or  per- 
centage retained  from  amounts  paid  him  (see  my  letter  to  you 
of  April  18, 189.6,  ant€y  p.  503)  can  be  paid  this  contractor.  . 
Respectfully,  yours,  Bdw.  A.  Bowebs, 

Assistant  Comptroller. 
The  Chief  of  ENaiNEEBS, 

United  States  Army, 


IN  RE  APPEAL  OF  B.  D.  OTX,  LATE  UNITED  STATES 
MARSHAL  FOR  THE  DISTRICT  OF  OKLAHOMA. 

Section  2153  of  tho  Revised  Statutes,  providing  for  the  employment  of 
possemen  to  assist  the  marshal  in  executing  process  in  the  Indian 
country,  has  no  application  to  sections  of  the  country  the  Indian  title 
to  which  has  been  extinguished. 

When  a  marshal,  acting  under  section  2153,  Revised  Statutes,  employs 
possemen  for  service  in  the  Indian  country,  he  is  entitled  to  be  reim- 
bursed for  per  diems  paid  to  them,  although  upon  going  with  the 
poeae  into  the  Indian  country  he  finds  the  person  for  whom  he  has  a 
warrant  has  left,  and  the  arrest  is  therefore  made  without  the  limits 
of  the  Indian  country. 

Treasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

May  27, 1896. 
Mr.  E.  D.  Nix,  late  United  States  marshal  for  the  district  of 
Oklahoma,  appeals  from  the  settlement  by  the  Auditor  for  the 
State  and  other  Departments  of  his  account  under  the  appro- 
priation "Fees  and  expenses  of  marshals.  United  States 
Courts,"  for  the  quarter  ending  June  30,  1895.  In  the  settle- 
ment of  that  account  the  Auditor  disallowed  a  large  number 
of  payments  made  to  possemen  because  the  arrests  were  not 
*made  within  the  limits  of  Indian  reservations. 


Digitizediby  VjOOQ  IC 


582  DECISIONS  OF  THE   COMPTROLLER. 

Section  2153,  Bevised  Statates,  provides: 

<<In  executing  process  in  the  Indian  conn  try,  the  marshal 
may  employ  a  posse  comitatas,  not  exceeding  three  persons,  in 
any  of  the  States  respectively,  to  assist  in  executing  process 
by  arrest  and  bringing  in  prisoners  from  the  Indian  country, 
and  allow  them  three  dollars  for  each  day  in  lieu  of  all  expenses 
and  services." 

The  question  for  determination  is  the  meaning  of  the  words 
^<  Indian  country,"  as  used  in  that  section.  It  does  not  appear 
that  the  section  itself  has  ever  received  judicial  consideration, 
but  the  words  "Indian  country,"  found  in  other  sections  of 
the  same  chapter,  have  several  times  been  construed  by  the 
Supreme  Court  and  have  acquired  a  definite  meaning.  By 
section  1  of  the  Indian  intercourse  act  of  June  30,  1834 
(4  Stat.,  729),  a  definition  of  the  words  ^^ Indian  country"  for 
the  purposes  of  that  act  was  given.  In  Bates  v.  Clark  (95  U. 
S.,  204-209)  it  was  said: 

"It  follows  from  this  that  all  the  country  described  by  the 
act  of  1834  as  Indian  country  remains  Indian  country  so  long 
as  the  Indians  retain  their  original  title  to  the  soil,  and  ceases 
to  be  Indian  country  whenever  they  lose  that  title,  in  the 
absence  of  any  different  provision  by  treaty  or  by  act  of 
Congress." 

See  Ux  parte  Crow  Dog  (109  XJ.  S.,  556-561)  and  United 
States  V.  Le  5W«  (121  XJ.  S.,  278),  in  which  it  was  held  that  the 
definition  of  the  words  "Indian  country"  found  in  the  act  of 
June  30, 1834,  might  be  referred  to  for  the  purposes  of  deter- 
mining what  was  meant  by  those  words  "  when  found  in  sec- 
tions  of  the  Bevised  Statutes  which  were  reenactments  of 
other  sections  of  this  statute,"  although  section  1  of  the  stat- 
ute was  repealed  by  section  5596,  Bevised  Statutes.  Section 
2153  is  taken  from  an  act  making  appropriations  for  deficien- 
cies in  the  Indian  service  of  June  14, 1858  (11  Stat,  363).  No 
definition  is  given  therein  of  the  words  "  Indian  country." 
They  evidently  refer  to  that  which  had  been  previously  defined 
by  Congress  as  Indian  country  in  the  act  of  June  30, 1834;  and 
such  it  seems  must  have  been  the  conclusion  of  the  revisers, 
for  they  incorporated  this  section  with  other  sections  firom  the 
Indian  intercourse  act  of  June  30,  1834,  into  chapter  4,  of 
Title  XXVIII,  of  the  Bevised  Statutes,  in  many  of  which  sec- 
tions the  words  "Indian  country"  are  used  without  explana- 
tion, but  which  have  been  construed  by  the  Supreme  Court,  as 
heretofore  shown,  to  mean  all  that  portion  of  the  territory 
described  in  the  act  of  June  30, 1834,  to  which  the  originaT 
Indian  title  has  not  been  extinguished.    It  was  specifically 
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held  by  Attorney-General  Miller,  in  19  Opin.  A.  G.,  306,  that 
the  lands  within  the  boundaries  of  what  was  known  as  Okla- 
homa ceased  to  be  ** Indian  country"  after  the  Indian  title 
became  extinguished  and  the  lands  were  thrown  open  to  setr 
tlement,  but  before  they  were  erected  into  the  Territory  of 
Oklahoma  by  the  act  of  May  2, 1890  (26  Stat.,  81).  It  follows 
that  the  construction  placed  by  the  Auditor  ux)on  section  2153, 
Revised  Statutes,  is  correct. 

There  are,  however,  within  the  limits  of  the  Territory  of 
Oklahoma  several  Indian  reservations  to  wliich  the  Indian 
title  has  not  been  extinguished,  and  these  reservations  are  still 
Indian  country,  to  which  section  21.>3  applies.  In  certain 
cases  deputy  marshals  having  warrants  of  arrest,  being  in- 
formed that  the  persons  for  whom  the  warrants  had  been 
issued  were  within  the  limits  of  these  reservations,  took  with 
them  possemen  when  they  started  for  the  Indian  country.  In 
some  of  these  cases  the  persons  wanted  were  not  found  in  the 
Indian  reservation  but  were  arrested  beyond  the  borders  of 
the  reservation.  In  cases  where  a  deputy  marshal,  having 
reason  to  believe  that  a  defendant  was  to  be  found  in  an 
Indian  reservation,  employed  possemen  to  assist  him  as  author- 
ized by  section  2153,  the  mere  fact  that  after  going  into  the 
Indian  reservation  it  was  discovered  that  the  parties  sought 
to  be  arrested  had  withdrawn  tlierefrom  will  not  preclude  the 
marshal  from  receiving  credit  for  payments  to  the  possemen, 
who  under  the  circumstances  in  the  case  were  rightfully 
employed  within  the  authority  conferred  by  section  2153. 

Mr.  Nix's  accounts  will  be  revised  accordingly. 

R.  B.  Bowler, 

Comptroller, 

SUBSISTENCE  ALLOWANCE  OF  OFFICER  OF  THE 
COAST  SURVEY  ON  DUTY  IN  WASHINGTON. 

An  officer  of  the  Coast  and  Geodetic  Survey  engaged  in  field  duty  in  the 
city  of  Washington  is  not  entitled  to  nn  allowance  for  subsistence, 
such  allowance  being  given  by  law  only  to  officers  of  the  field  force 
ordered  to  Washington  for  consultation  with  the  Superintendent. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 
•  May  27^  1896. 

Sir:  I  have  received  your  letter  of  the  25tli  instant  inclos- 
ing an  account  of  C.  II.  Sinclair,  assistant  in  the  Coast  and 
Geod«^ti(5  Survey,  for  subsistence  during  the  month  of  April, 
at  $2.50  pep  day.    From  your  statement  it  api)ear8  that  Mr. 
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Sinclair  was  engaged  in  the  field  work  of  the  Survey  during  the 
entire  month,  and  from  the  18th  to  the  29th  was  at  the  Naval 
Observatory  in  this  city.  The  time  spent  ontside  of  Washing- 
ton, as  well  as  that  period  of  eleven  days  within  the  city,  was 
occupied  in  executing  the  field  work  ordered  by  the  Superin- 
tendent. You  ask  whether,  in  view  of  the  restriction  upon 
allowances  to  officers  of  the  Survey  on  duty  at  Washington, 
you  are  authorized  to  pay  Mr.  Sinclair's  account. 

The  present  appropriation  for  party  expenses,  as  well  as 
those  for  several  years,  contains  the  following  clause: 

"  That  no  part  of  the  money  herein  appropriated  for  the  Coast 
and  Geodetic  Survey  shall  be  available  for  allowance  to  civilian 
or  other  officers  for  subsistence  while  on  duty  at  Washington 
(except  as  hereinbefore  provided  for  officers  of  the  field  force 
ordered  to  Washington  for  short  periods  for  consultation  with 
the  Superintendent),  or  to  officers  of  the  Navy  attached  to  the 
Survey  except  as  now  provided  by  law." 

This  clause  does,  in  my  opinion,  clearly  prohibit  the  allow- 
ance of  subsistence  to  Mr.  Sinclair  while  on  duty  at  Washing- 
ton. Xo  distinction  is  made  between  duty  in  the  field  and  dnty 
in  the  office.  In  the  same  appropriation  act  allowance  is  made 
for  <<  the  actual  necessary  expenses  of  officers  of  the  field  force 
temporarily  ordered  to  the  office  at  Washington  for  consulta- 
tion with  the  Superintendent." 

As  Mr.  Sinclair  was  not  ordered  to  Washington  for  consul- 
tation with  the  Superintendent  he  is  not  entitled  to  any  allow- 
ance for  subsistence  while  in  the  city. 

Respectfully,  yours,  B.  B.  Bowler, 

Comptroller. 
Mr.  R.  J.  Griffin, 

Disbursing  Agent,  Const  and  Geodetic  Survey. 


PAY  OF  ENLISTED  MAN  OF  THE  NAVY  HELD  ON 
A  CRIMINAL  CHARGE  BY  THE  CIVIL  AUTHOR- 
ITIES. 

The  pay  of  an  enlisted  man  of  the  Navy  held  by  the  civil  aatboritiee  for 
trial  on  a  criminal  charge  should  not  be  paid  until  he  is  acquitted, 
and  if  found  guilty  his  pay  is  then  forfeited  to  the  United  States  from 
the  date  of  his  arrest. 

Treasury  Department,  • 

Office  of  Comptroller  of  the  Treasury, 

May  27 J 1896.    • 

Sir:  I  am  in  receipt  of  yonr  letter  of  May  23, 1896,  relating 

to  the  case  of  one  R.  J.  H.  Mielke,  seaman,  attached  to  the 
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flagship  Newark^  who  was  arrented  Jaly6, 1895,  charged  with 
killing  a  man  at  Montevideo,  Uruguay,  while  on  liberty. 

From  your  lett<er  it  appears  that  he  has  not  been  credited 
since  his  arrest  with  pay  upon  the  books  of  any  one  of  the 
vessels  upon  which  his  accounts  have  been  borne,  and  the 
question  is  whether  or  not  he  is  entitled  to  pay,  pending  a 
decision  of  his  guilt  or  innocence,  the  charge  against  him  not 
having  yet  been  finally  determined. 

In  reply  I  have  to  advise  you  that,  x)ending  a  decision,  his 
pay  should  be  held  in  abeyance,  for  if  acquitted  he  will  be 
entitled  to  it,  while  if  convicted,  it  will  be  forfeited  from  the 
date  of  his  arrest,  for  the  reason  stated  in  the  letter  of  the 
Fourth  Auditor  of  October  17, 1892,  in  the  case  of  Charles  H. 
Anderson,  late  of  the  Alliance,  referred  to  by  you.  In  that 
case  the  Second  Comptroller  declined  to  approve  the  account 
crediting  Anderson  with  pay,  upon  the  ground  that  the  claim- 
ant "  through  his  own  fault  was  convicted  of  criminal  offense, 
and  was  withdrawn  from  the  service  of  the  United  States,  and 
he  is  therefore  not  entitled  to  any  pay  during  the  term  of  his 
confinement  by  the  civil  authorities.'^ 

As  requested  by  you,  I  forward  herewith  a  copy  of  said 
decision  of  October  17, 1892. 

Respectfully,  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller. 

The  Seoebtaby  op  the  Navy. 


FUNERAL   EXPENSES.  Ot^   A   MEMBER  OF   THE 
CREW  OF  A  REVENUE  CUTTER. 

There  is  no  authority  for  an  officer  of  the  United  States  to  take  charge  of 
the  personal  property  of  a  deceased  member  of  the  crew  of  a  revenne 
cutter  who  dies  when  on  shore,  sell  the  same,  and  apply  the  proceeds 
to  the  payment  of  funeral  expenses. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

May  29,  1896. 
Sir:  I  am  in  receipt  by  your  reference  of  a  letter  from 
J.  A.  Henriques,  captain  of  the  United  States  revenue-cutter 
steamer  Woodbury,  in  regard  to  the  payment  of  the  burial 
expenses  of  one  Joachim  Jorgensen,  an  oiler  of  the  vessel,  who 
died  .May  6,  1896,  while  still  in  the  service,  but  temporarily 
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in  Greely  Hoepital,  Portland,  Me.     The  captain  incloees  an 
undertaker's  bill  as  follows: 

Portland,  Me.,  May  8, 189*;. 

The  estate  of  Joachim  Jorgenseit,  to  JMey  Brtftkera,  Dr. 

For  varnished  caaket ^SS.  00 

Use  of  heane 4.0O 

Interring 3.00 

UndertaKing 5. 00 

Robe •. 6.50 

Two  hacks,  at  $4 8.00 

Embalming  fluid 50 

53.00 
He  states  that  there  is  due  the  estate  of  said  Jorgensen  for 
unpaid  salary  the  sum  of  $6.77,  and  that  there  is  in  the  hands 
of  one  A.  A.  Mensen,  a  cook  on  the  steamer  Weodburyj  the 
sum  of  $38.20  belonging  to  the  estate  of  said  Jorgensen.  He 
also  incloses  a  list  of  the  personal  effects  of  said  Jorgensen 
on  board  the  steamer,  whicli  he  states  are  not  worth  more 
than  $3  or  $4.  You  ask  whether  the  bill  of  Ilsley  Brothers 
may  be  paid  ^^from  the  funds  now  in  the  hands  of  the  com- 
manding oflacer  of  the  revenue  steamer  Woodbury  and  from 
such  amount  as  may  be  realized  from  the  sale  of  his  effects.^ 
In  reply  I  have  the  honor  to  state  that  I  know  of  no  law 
which  authorizes  any  officer  of  the  United  States  Government 
to  sell  the  effects  of  any  employee  of  the  United  States  Crov- 
ernment,  or  to  take  possession  of  any  moneys  belonging  to 
said  deceased  in  the  hands  of  any  employee  of  the  Uniteil 
States  Government  or  any  other  person,  and  administer  upon 
such  moneys  and  effects  as  if  he  had  been  a  duly  appointed 
administrator.    (See  2  Comp.  Dec.,  226,) 

Paragraph  062  of  the  Regulations  of  the  Eeveuue-Cutter 
Service,  1894,  provides: 

"When  any  member  of  the  crew  of  a  revenue  cutter  dies  on 
board,  or  in  actual  service,  and  not  in  a  marine  hospital,  the 
necessary  funeral  expenses  will  be  paid  when  duly  certified  and 
approved ;  but  this  regulation  is  not  to  be  construed  to  author- 
ize any  expenses  beyond  those  indispensable  to  the  decent 
burial  of  the  deceased  person.'* 

I  do  not  understand  that  paragraph  to  authorize  any  such 
action  as  is  suggested  in  the  present  case,  nor  do  I  understand 
it  to  authorize  the  payment  of  the  burial  expenses  of  a  mem- 
ber of  the  crew  of  a  revenue  cutter  when  there  are  assets  of 
the  deceased  subject  to  the  payment  of  such  expenses.  I 
understand  that  paragraph  to  apply  only  to  cases  where  the 
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barial  of  a  member  of  a  crew  is  in  some  way  incident  to  the 
service  in  which  ho  is  employed,  as  where  such  barial  is  nec- 
essary for  the  preservation  of  the  health  and  safety  of  other 
officers  or  employees  of  the  Government,  as  was  decided  in 
the  case  of  Oscar  Le  Besqne  {ante,  p.  000).  It  appears  from 
the  letter  of  Captain  Henriques  that  when  Jorgensen  died  he 
was  not  on  board  the  steamer,  but  was  in  a  hospital  in  Port- 
land, and  that  he  was  buried  in  a  lot  owned  by  the  wife  of  one 
of  his  relatives.  Under  these  circumstances  the  case  is  not 
one  justifying  the  burial  at  the  public  expense,  and  as  hereto- 
fore stated  there  is  no  law  authorizing  any  officer  of  the  Gov- 
ernment to  pay  his  funeral  exi>enses  from  the  moneys  and 
cflFects  of  the  deceased.  It  seems  to  be  a  plain  case  where 
administration  by  due  operation  of  law  should  be  had  upon 
his  estate. 

Respectfully,  yours,  R.  B.  Bowler, 

Comptroller. 
The  Secretary  of  the  Treasury. 


EXPENSES  OF  PERSONS  SUMMONED  TO  WASHING- 
TON  FOR  CONSULTATION  WITH  THE  OOMMIS- 
SIGNER  OF  LABOR. 

The  appropriation  for  per  diem  in  lieu  of  subsiBtence  and  cost  of  trans- 
portation of  employees  of  the  Department  of  Labor  can  not  be  used  to 
pay  the  expense  for  travel  and  subsistence  of  persons  not  in  the  serv- 
ice of  the  Department  who  may  be  summoned  by  the  Commissioner  to 
come  to  Washington  for  consultation. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  1,  1896. 
Sir:  I  have  received  your  letter  of  May  27  iu  which  you 
state  that  it  occasionally  becomes  necessary  for  you  to  hold 
consultations  iu  connection  with  the  work  of  your  Department 
with  persons  not  in  the  service  of  the  Department  who  reside 
outside  of  Washington,  and  that  it  has  been  your  custom  to 
visit  such  persons  at  their  places  of  business  or  residence. 
You  iisk  whether,  in  order  to  save  your  time,  you  may  have 
such  i)erson8  come  to  Washington  for  consultation  and  pay 
their  actual  expenses  en  route,  and  while  in  Washington,  from 
the  appropriation  ^^Miscellaneous  expenses.  Department  of 
Labor." 
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The  appropriation  referred  to  is  as  follows: 

<<  For  per  diem,  in  lieu  of  sabsistence  of  special  agents  and 
employees  while  traveling  on  daty  away  from  home  and  outside 
of  the  District  of  Columbia,  at  a  rate  not  to  exceed  three  dol- 
lars per  day,  and  for  their  transportation,  and  for  employment 
of  expeits  and  temporary  assistance,  and  for  traveling  expenses 
of  officers  and  employees."    *    *    • 

From  a  reading  of  this  appropriation  it  seems  clear  that  it  is 
intended  only  for  the  expenses  of  the  officers  and  employees  of 
the  Department  who  are  named  therein,  and  I  have  the  honor, 
therefore,  to  advise  you  that  it  is  not  available  for  the  payment 
of  expenses  of  persons  not  in  the  service  of  the  Department 
who  may  come  to  Washington  under  the  circumstances  above 
referred  to, 

Resi)ectfully,  yours,  R.  B.  Bowleb, 

Comptroller. 

The  Commissioner  of  Labor. 


IN  RE  CLAIM  OF  UNION  PACIFIC  RAILWAY  COM- 
PANY FOR  TRANSPORTATION  FOR  THE  NAVY 
DEPARTMENT. 

Because  a  common  carrier  has  a  right  to  make  a  transfer  of  freight  en 
route  to  suit  its  own  necessities  or  convenience,  it  does  not  follow  that 
this  is  a  sufficient  ground  for  placing  the  shipper  in  a  less  advanta- 
geous position  as  to  charges  to  he  paid  under  the  contract  of  shipment^ 
or  (as  in  the  present  case)  in  the  distrihntion  of  the  earnings  of  the 
company. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  ly  1896. 

The  Union  Pacific  Railway  Company  appeals  from  the  deci- 
sion of  the  Auditor  for  the  Navy  Department  in  the  distribution 
of  its  earnings  between  the  subsidized  and  unsubsidized  por- 
tions of  its  line. 

The  question  arises  on  bills  of  lading  Nos.  794  and  809,  which 
show  the  shipment  of  180,540  pounds  of  empty  shells  from 
Council  Bluffs  to  Ogden,  en  route  from  Washington,  D.  C,  to 
Mare  Island,  Cal.  The  bills  of  lading  show  that  this  freight 
reached  Council  Bluffs  loaded  on  three  cars^  and  was  so  receipted 
for  by  the  appellant.  It  is  stated  that  the  freight  contained 
in  these  three  cars  was  transferred  at  Council  Bluffs  and  loaded 
into  five  cars  belonging  to  the  claimant  company,  in  order  that 
the  payment  of  car  mileage  on  the  cars  of  another  company 
might  be  avoided.    A  charge  is  made  of  $5  per  car  on  each  of 
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thefive  cars  for  crowing  the  Omaha  Bridge  instead  of  for  the  three 
carsj  into  which  the  freight  was  originally  loaded  and  received 
at  Conncil  Bluffs. 

The  appellant  contends  that  it  was  authorized  to  make  this 
transfer  under  a  provision  found  in  Transcontinental  Freight 
Bate  Committee  Tariff  No.  T.  3,  rule  4,  reading  as  follows : 

"All  freight  is  subject  to  transfer  en  route  as  the  necessity 
or  convenience  of  the  carriers  require.'' 

The  right  of  the  carrier  to  make  the  transfer  is  not  qiiea- 
tioned  by  the  Auditor  for  the  Navy  Department,  but  he  con- 
tends that  any  change  affecting  the  amount  to  be  paid  for  the 
service  detrimental  to  the  shipper  can  not  properly  follow  the 
reloading  of  the  freight.    He  further  says : 

"The  aggregate  charge  for  the  service  is  not  affected;  but  in 
the  apportionment  of  the  total  charge  between  the  subsidized 
and  unsubsidized  earnings  of  the  company  the  effect  of  making 
two  additional  carloads  and  charging  tlie  maximum  bridge  toll 
on  them  is  to  reduce  by  $10  the  subsidized  earnings  which  will 
be  withheld  and  applied  to  the  liquidation  of  the  company's 
subsidized  debt  and  to  increase  by  the  same  amount  the  unsub- 
sidized earnings  which  will  be  paid  to  the  company  in  money." 

The  position  taken  by  the  Auditor  is  correct.  The  right  of 
the  carrier  to  make  the  transfer  to  suit  its  own  convenience  or 
necessities  may  be  admitted,  but  it  does  not  follow  that  this 
furnishes  a  sufficient  ground  for  placing  the  shipper  in  a  less 
advantageous  position,  either  as  to  the  amount  to  be  paid 
under  a  contract  of  shipment,  or  (as  in  the  present  case)  in  the 
distribution  of  the  earnings  of  the  company. 

The  action  of  the  Auditor  is  affirmed. 

Edw.  a.  Bowers, 

Assistant  Comptroller, 


IN  BE  APPEAL  OF  GEOBGE  W.  8PROULE,  CLERK 
UNITED  STATES  OIBCUIT  COUBT  FOB  THE  DIS- 
TBICT  OF  MONTANA. 

A  clerk  of  a  United  States  conrt  is  required  by  section  833  of, the  Revised 
Statutes  to  include  in  his  retnrn  of  fees  and  emoluments  all  fees  earned 
by  htm  whether  actually  collected  or  not. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

June  Ij  1896. 
Mr.  George  W.  Spronle,  clerk  of  the  United  States  circuit 
conrt  for  the'  district  of  Montana,  appeals  from  the  settlement 
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by  the  Auditor  for  the  State  and  other  Departments  of  his 
emolament  account  for  the  year  1894«  In  that  settlement  the 
clerk  was  charged  with  certain  fees  earned  for  services  ren- 
dered by  him  to  private  individuals,  but  which  he  has  not 
collected  and  which  he  states  it  is  impossible  for  him  to  collect. 
Most  of  these  fees  were  for  services  rendered  during  the  prog- 
ress of  various  suits,  as  for  filing  papers  or  swearing  witnesses, 
while  some  of  the  fees  were  for  services  rendered  in  habeas 
corpus  proceedings.  It  has  been  tl.e  uniform  holding  that 
clerks  and  marshals  are  chargeable  under  section  833,  Revised 
Statutes,  with  all  fees  earned  by  them  respectively  whether 
they  have  been  actually  received  or  not  (7  Opin.  A.  G.,  610;  8 
iV7.,  33;  11  id.,  455;  1  Lawrence  Comp.  Dec,  75),  notwithstand 
ing  they  may  have  been  unable  to  collect  these  fees  by  reason 
of  insolvency  or  nonresidence  of  the  parties  or  other  causes 
(11  Opin.  A.  G.,  455).  Mr.  Sproule  claims,  however,  that  even 
if  this  rule  be  adhered  to  generally  the  fees  earned  by  him  in 
habeas  corpus  proceedings  form  an  exception.  For  this  he 
relies  upon  In  re  May  Chee  Kee  (13  Sawyer,  121).  In  that  case 
Judge  Sawyer  expressed  a  doubt  as  to  whether  the  fee  bill 
applied  to  habeas  corpus  proceedings,  but  determined  to  tax 
the  costs  in  such  proceedings  in  accordance  with  its  provisions. 
He  specifically  held,  however,  that — 

"As  those  fees  are  for  official  service  they  are  part  of  the 
official  income  of  the  clerk  as  clerk  and,  like  other  fees,  are  to 
be  accounted  for,  as  has  always  heretofore  been  done,  to  the 
Government." 

No  distinction,  therefore,  seems  capable  of  being  drawn  be- 
tween fees  earned  in  habeas  corpus  proceedings  and  those 
earned  in  other  cases.  The  clerk  calls  attention  to  the  follow- 
ing clause  in  Judge  Sawyer's  opinion: 

"There  undoubtedly  may  be  cases  on  habeas  corpus  where, 
under  peculiar  circumstances,  it  would  be  proper  and  even 
necessary  for  the  court  to  require  the  performance  of  this  serv- 
ice without  compensation." 

As  it  does  not  api)ear  that  before  these  services  were  ren- 
dered by  the  clerk  the  court  did  order  him  to  perform  them 
without  compensation,  it  is  not  necessary  to  determine  whether, 
if  he  had  been  so  ordered,  he  would  have  been  exempt  from 
returning  the  fees  which  he  would  ordinarily  have  been  en- 
titled to  receive  in  such  proceedings,  on  the  ground  that  they 
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were  not  fees  "received  or  paydble^''^  which  by  section  833  he  is 
required  to  return. 
The  settlement  by  the  Auditor  is  therefore  affirmed. 

R.  B.  Bowler, 

Comptroller, 


EXPENSES  OF  AGENT  IN  EXAMINING  PROPERTY 
UNDER  OONTROX  OF  THE  TREASURY  DEPART- 
MENT. 

The  expenses  incurred  by  an  agent  of  the  Secretary  of  the  Treasury  sent 
to  examine  and  reclaim  property  formerly  used  as  a  cnstom-honse  and 
under  control  of  the  Treasury  Departmeut  are  payable  from  the 
appropriation  for  repairs  and  |>re«erratton  of  public  buildings. 

Treasury  DEPiLRTMENx, 
Office  of  Comptroller  of  the  Treasury, 

June  J,  1896. 
Sir  :  I  am  in  receipt  of  your  letter  of  May  28,  with  reference 
to  the  payment  of  the  expenses  of  sending  au  agent  to  visit 
Monterey,  Cal,,  to  look  after  certain  property  formerly  occu- 
pied by  the  custom-house,  but  not  now  used  ou  account  of  the 
closing  of  the  port  of  entry  at  that  place.  You  state  that  on 
account  of  the  uncertainty  as  to  the  exact  boundaries  of  the 
property  it  has  been  occupied  by  squatters,  who  have  erected 
shanties,  etc.,  without  permission  and  refuse  to  remove  them. 
You  ask  from  what  appropriation  the  expenses  of  an  agent 
visiting  Monterey  can  be  paid. 

In  reply  I  have  the  honor  to  inform  you  that  the  appropria- 
tion "Repairs  and  preservation  of  public  buildings"  is  avail- 
able for  such  expenses,  as  they  will  be  incurred  in  the  preser- 
vation of  the  custom-house,  and  that  appropriation  is  made 
specifically  for  repairs  and  preservation  of  custom-houses,  etc., 
under  the  control  of  the  Treasury  Department. 
Respectfully,  yours, 

R.  B.  Bowler, 

Comptroller. 

The  Secretary  of  the  Treasury. 
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EXPENSES  m  ERECTION  OF  MONUMENT  TO  MAEK 
THE  BIRTHPLACE  OF  WASHINGTON. 

From  the  appropriation  for  a  monament  to  mark  the  birthplace  of  Wash- 
ington may  be  paid  the  incidental  expenses  incurred  (with  the  ap- 
proval of  the  Secretary  of  State)  in  erecting  a  fence  and  improTing  the 
small  tract  of  land  belonging  to  the  Gorernment  on  which  the  monu- 
ment is  located. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  3  J  1896. 

Sir  :  I  am  in  receipt  of  your  letter  of  the  1st  instant,  stat- 
ing that  the  Secretary  of  State  has  aathorized  the  grading 
and  sodding  of  the  ground  immediately  around  the  monument 
erected  to  mark  the  birthplace  of  George  Washington  and 
within  20  feet  of  its  base,  the  construction  of  a  gravel  walk 
0  feet  wide  around  the  monument,  and  the  erection  of  a  wire 
fence  along  the  roadway  and  around  the  Government  land, 
said  roadway  and  land  having  been  purchased  from  the  ai>- 
propriation  made  in  the  joint  resolution  of  February  26,  1881 
(21  Stat,  519),  authorizing  the  erection  of  this  monument. 
You  ask  whether  such  expenses  will  form  a  proper  charge 
against  the  appropriation  made  in  said  joint  resolution  and 
whether  if  paid  by  you  the  vouchers  therefor  will  be  allowed 
in  the  settlement  of  your  accounts. 

The  joint  resolution  of  February  26, 1881,  provided  that  the 
sum  appropriated  should  ^^be  expended  under  the  direction 
of  the  Secretary  of  State"  and  provided  for  "the  securement  of 
a  public  right  of  way"  to  the  monument.  The  grading  and 
sodding  of  the  ground  immediately  around  the  base  of  the 
monument,  the  making  of  a  gravel  walk,  and  the  erection  of 
a  fence  around  the  Government  property  exclusively  used  as  a 
site  for  this  monument  and  as  a  public  way  thereto,  are  clearly 
incidental  to  the  erection  of  the  monument  authorized  by  the 
joint  resolution,  and  the  expense  thereof  is  a  proper  charge 
against  the  appropriation  therein  made.  As  the  Secretary  of 
State  has  authorized  these  expenditures  you  will  receive  credit 
therefor  in  the  settlement  of  your  accounts.    [See  o»te,  p.  492J.  * 

Eespectftilly,  yours, 

E.  B.  Bowler, 

Ci}mptroller. 
Col.  John  M.  Wilson, 

Corps  of  Engineers^  United  States  Army. 
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APPROPRIATIONS    FOR   RIVER    AND    HARBOR 
IMPROVEMENTS. 

The  appropriations  in  the  river  and  harbor  aot  of  June  3, 1896,  being  made 
immeil  lately  available,  the  amoant  appropriated  for  eon  tinning  the 
improvement  of  James  River,  Virginia,  may  be  used  to  continue  the 
work  under  the  contract  of  December  11,  1894,  which  does  not  termi- 
nate until  June  30,  1896. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  9j  1896. 
Sir:  I  am  in  receipt,  by  your  authority,  of  the  reference  of 
the  Acting  Chief  of  Engineers  of  the  letter  of  Col.  Peter  C. 
Hains,  Corps  of  Engineers,  United  States'  Army,  of  June  4, 
1896,  in  which  he  states: 

"Owing  to  a  larger  percentage  of  solid  rock  being  found 
where  disintegrated  rock  was  expected  under  the  contract 
(9322)  dated  December  11, 1894,  with  P.  Sanford  Ross,  for  work 
in  James  River,  Virginia,  the  contract  can  not  be  entirely 
completed  with  funds  from  the  appropriation  of  August  18, 
1894,  and  unless  otherwise  directed  it  is  proposed  to  allow  the 
contractor  to  complete  the  excavation  of  rock  provided  for  in 
the  contract,  and  to  pay  for  it  with  funds  derived  from  the 
appropriation  for  James  River  in  the  river  and  harbor  bill, 
which  it  is  unofficially  understood  has  just  become  a  law." 

In  the  river  and  harbor  act  of  August  18, 1894  (28  Stat.,  349), 
was  the  following  provision : 

"Improving  James  River,  Virginia:  Continuing  improve- 
ment, one  hundred  thousand  dollars." 

In  the  recent  river  and  harbor  act  of  June  3,  1896,  is  the 
item: 

"Improving  James  River,  Virginia:  Continuing  improve- 
ment, one  hundred  and  twenty  thousand  dollars." 

The  last- mentioned  a;Ct,  after  the  enacting  clause,  reads  as 
follows : 

"  That  the  following  sums  of  money  be,  and  are  hereby,  ap- 
propriated, to  be  paid  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  to  be  immediately  availMe^  and  to  be 
expended  under  the  direction  of  the  Secretary  of  War  and  the 
supervision  of  the  Chief  of  Engineers,  for  the  construction, 
completion^  repair,  and  preservation  of  the  public  works  here- 
inafter named." 

From  the  above  I  am  of  the  opinion  that  the  funds  appro- 
priated in  the  recent  river  and  harbor  act  are  available  for 
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payment  in  completing  the  work  to  be  performed  under  the 
contract  of  December  11,  1894,  which  does  not  expire  until 
June  30, 1896,  and  which  has  no  limitation  of  the  amount  to  be 
expended  in  the  completion  of  this  work. 
Respectfully,  yours, 

Edw.  a.  Bowers, 

Assistant  Comptroller. 
The  Secretary  op  War. 


HOLDING  BY  THE  SAME  PERSON  OF  THE  OFFICE 
OP  CONSTABLE  AND  SPECIAL  DEPUTY  MARSHAL 
IN  THE  INDIAN  TERRITORY. 

A  person  who  holds  the  office  of  constable  of  a  commissioner's  court  in 
the  Indian  Territory,  and  is  appointed  as  a  special  deputy  marshal 
under  section  2  of  the  act  of  March  1,  1895,  by  the  marshal  of  the 
district  in  which  the  commissioner's  court  is  located,  is  entitled  to 
compensation  for  performing  the  duties  of  both  offices. 

Treasury  Department, 
Office  ov.  Comptroller  op  the  Treasury, 

June  12^  1896. 
Sir:  1  am  in  receipt  of  your  letter  of  May  8,  stating  that 
Mr.  E.  L.  Garner,  who  was  duly  appointed  and  qualified  as 
constable  in  the  Indian  Territory,  without  resigning  or  being 
removed  from  said  oflftce,  was  subsequently  appointed  and 
qualified  as  an  emergency  special  deputy  in  the  Territory 
under  section  2  of  the  act  of  March  1,  1895  (28  Stat,  G93); 
that  he  acted  as  such  deputy  marshal  from  August  7, 1895,  to 
October  6,  1895,  during  which  time  he  also  continued  to  act  as 
constable.    You  ask  the  following  questions: 

"  First.  Am  I  authorized  to  pay  Mr.  Garner  the  salary  as 
constable  during  the  time  he  acted  as  deputy  marshal,  making 
it  continuous  from  the  date  of  his  qualification  as  constable 
until  the  termination  of  his  service  as  constable  by  death,  res- 
ignation, or  removal? 

"Second.  If  I  am  authorized  to  pay  him  as  constable  during 
the  time  he  acted  as  deputy  marshal,  will  section  1704  of  the 
Eevised  Statutes  of  the  United  States  prevent  the  payment  to 
him  of  the  salary  as  deputy  marshal  alsof 

"  Third.  Am  I  authorized  to  stop  the  payment  of  his  salary 
as  constable  and  pay  his  salary  as  deputy  marshal  duiiug  the 
time  stated? 

"  Fourth.  If  so,  will  I  be  authorized  to  resume  the  payment 
of  his  salary  as  constable  at  the  expiration  of  his  service  as 
deputy  marshal!" 
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As  deputy  marshal  Mr.  Gamer  held  a  separate  and  distinct 
office,  place,  or  position  from  that  held  by  him  as  constable, 
and  under  the  decision  of  United  States  v.  Saunders  (120  IT.  S., 
126)  he  is  entitled  to  receive  the  compensation  attached  to  both 
of  those  i)ositions  unless  the  duties  of  those  offices  are  so  far 
incompatible  that  they  can  not  be  performed  by  the  same  man. 
The  duties  of  a  constable  in  the  Indian  Territory  are  limited 
to  the  commissioner's  district  for  which  he  is  appointed,  while 
the  duties  of  a  deputy  marshal  are  not  so  limited,  and  may  be 
I>erformed  in  any  part  of  the  district  of  the  marshal  whose 
deputy  he  is.  As  the  district  of  the  marshal  by  whom  Mr. 
Garner  was  appointed  a  deputy  includes  the  commissioner's 
district  for  which  Mr.  Garner  was  appointed  constable,  and  as 
Mr.  Garner  was  appointed  an  emergency  deputy,  it  maybe  that 
his  duties  as  deputy  were  confined  to  the  district  of  which  he 
was  constable,  and  therefore  it  may  not  have  been  incompati- 
ble for  him  to  hold  the  two  distinct  positions,  although  the 
marshal  might  have  required  him  to  do  duty  as  deputy  outside 
of  the  district  for  which  he  was  appointed  a  constable.  As  an 
emergency  deputy  his  appointment  could  only  be  authorized 
by  the  judge  who  had  appointed  him  as  constable,  and  who 
was  thei^fore  empowered  to  remove  him  had  he  deemed  such 
act  necessary  or  proper.  As  Mr.  Garner  continued  to  hold  the 
position  of  constable  and  to  perform  its  duties,  it  is  to  be  pre- 
sumed that  the  judge  did  not  deem  the  holding  of  the  position 
of  deputy  marshal  as  incompatible  with  that  of  constable,  and 
as  said  by  Attorney-General  Devens  (16  Opin.  A.  G.,  8),  "it  is 
for  the  appointing  power  to  determine  whether  he  can  properly 
and  fully  perform  the  duties  of  the  two  offices  "  in  cases  where 
there  is  no  manifest  incompatibility  between  them.  Under  the 
circumstances  I  am  not  prepared  to  say  that  the  duties  of  the 
two  positions  might  not  have  been  properly  performed  by  Mr. 
Gamer,  and  as  he  was  permitted  by  the  appointing  powers 
to  hold  the  two  positions  at  the  same  time,  he  is  authorized  to 
receive  the  salary  attached  to  each. 

It  is  manifest,  however,  that  there  might  arise  occasions 
when  it  would  be  difficult  if  not  impossible  for  one  x)er8on  to 
perform  the  duties  of  a  constable  and  of  a  deputy  marshal  at 
the  same  time,  and  as  the  practice  of  appointing  the  same 
man  to  the  two  x>ositions  is  one  liable  to  great  abuse,  it  is 
respectfully  suggested  that  the  attention  of  the  Attorney- 
General  be  brought  to  this  matter,  in  order  that  he  may,  if  he 
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deem  sach  coorse  proper,  under  the  iK>wer  conferred  npon  him 
in  section  362,  Bevised  Statutes,  to  regulate  the  manner  in 
which  marshals  shall  discharge  their  duties,  direct  the  marshals 
in  the  Indian  Territory  not  to  appoint  as  a  deputy  anyone 
who  is  already  a  constable. 

Kespectfully,  yours,  R.  B.  Bowleb, 

Gamptroller. 
Mr.  Hbnby  Bechtin, 

Disbursing  Clerky  DeparUnent  of  Justice, 


IN  BE  CLAIM  OF  MAJ.  WILLIAM  F.  SMITH,  UNITED 
STATES  ARMY,  RETIRED,  FOR  COMPENSATION  AS 
UNITED  STATES  AGENT  IN  CHARGE  OF  CERTAIN 
RIVER  AND  HARBOR  IMPROVEMENTS. 

Section  7  of  the  river  aud  liarbor  act  of  June  3, 1896,  excepts  from  the 
operation  of  section  2  of  the  act  of  July  31,  1894— providing  that  *'No 
person  who  holds  an  office  the  salary  or  annual  compenHatiou  attached 
to  which  amounts  to  the  sum  of  $2,500  shall  be  appointed  1o  or  hold 
any  other  office  to  which  compensation  is  atta-ched,  unless  specially 
heretofore  or  hereafter  specially  authorized  thereto  bylaw'* — ^retired 
officers  of  the  Army  and  Navy  when  employed  to  do  work  under  the 
direction  of  the  Chief  of  Engineers  of  the  Army  in  connection  with 
the  improvement  of  the  rivers  and  harbors  of  the  United  States,  and 
also  authorizes  the  payment  to  such  officers  heretofore  employed  of 
any  amounts  agreed  upon  as  compensation  for  sucli  employment. 

Treasury  Department, 
Office  of  Comptroller  of  the  Trbasl^y, 

June  12y  1896. 
As  provided  by  sectiou  8  of  the  act  of  July  31,  1894  (28 
Stat.,  208),  the  Auditor  for  the  War  Department  has  transmitted 
the  following  construction  of  section  2  of  said  act: 

^^I  have  the  honor  to  transmit  herewith  a  portion  of  an 
account  of  Maji  William  F.  Smith,  retired,  United  States 
agent,  stationed  at  Wilmington,  Del.,  and  accompanying  i)aper8 
and  vouchers,  in  compliance  with  the  requirements  of  section 
8,  act  of  July  31,  1894  (28  Stat.,  208),  and  to  submit  a  decision 
thereon  making  an  original  construction  of  a  portion  of  section 
2  of  said  act. 

"William  F.  Smith,  a  major  of  engineers,  on  the  retired  list 
of  the  Army,  is  entitled  to  receive  and  receives  as  such  officer 
an  annual  compensation  of  twenty-six  hundred  twenty-five 
dollars  ($2,625). 

"Section  2  of  the  act  of  July  31, 1894  (28  Stat.,  205),  pro- 
vides, among  other  things,  as  follows:  ^No  person  who  holds 
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an  office  the  salary  or  annual  compensation  attached  to  which 
amounts  to  the  sum  of  two  thousand  five  hundred  dollars  shall 
be  appointed  to  or  hold  any  other  office  to  which  compensation 
is  attached  uuless  specially  heretofore  or  hereaiter  specially 
authorized  thereto  by  law;  but  this  shall  not  ai>ply  to  the 
retired  officers  of  the  Army  or  Navy  whenever  they  may  be 
elected  to  public  office,  or  whenever  the  President  shall  appoint 
them  to  office  by  and  with  the  advice  and  consent  of  the  Senate.' 

*'On  July  15, 1884,  by  authority  of  the  Secretary  of  War, 
Major  Smith  was  appointed  to  his  present  position,  that  of 
United  States  agent  in  charge  of  certain  river  and  harbor 
improvements,  and  has  continuously  held  the  same  at  a  com- 
pensation of  three  thousand  dollars  ($3,000)  per  annum. 

•'On  July  23, 1884,  a  bond  was  given  with  two  approved 
sureties,  in  the  penal  sum  of  ten  thousand  dollars  (|lO,000) 
for  the  'faithful  discharge  of  all  the  duties  of  said  office'  of 
United  States  agent,  which  bond  was  approved  by  the  Secre- 
tary of  War  July  24, 1884,  and  was  filed  in  the  office  of  the 
Second  Comptroller  August  4, 1884. 

"The  question  lor  decision  is  whether  the  position  held  by 
Major  Smith  as  United  States  agent  is  an  office  within  the 
meaning  of  the  law. 

"It  will  be  seen  that  Major  Smith's  appointment  was  made 
in  a  regular  way  by  the  authority  of  the  head  of  the  War 
Department,  and  that  he  was  placed  in  charge  of  such  works 
of  river  and  harbor  improvement  as  have  bi  en  assigned  to  him 
by  the  Chief  of  Engineers,  that  his  compensation  has  been 
regular  at  the  rate  of  three  thousand  dollars  per  annum  and 
actual  and  necessary  traveling  expenses,  and  that  he  executed 
and  filed  the  required  official  bond  for  the  faithful  disbursement 
of  public  funds. 

"As  his  position  or  employment  contains  all  the  character- 
istics of  the  usual  definition  of  an  office,  embracing  the  ideas 
of  tenure,  duration,  emoluments,  and  duties,  Maj.  AVilliam  F. 
Smith  seems  to  hold  an  office  within  the  meaning  of  section  2, 
act  of  July  31, 1894,  and  the  vouchers  referred  to  for  the  pay- 
ment of  salary  for  period  subsequent  to  Jul}^  31,  1894,  are 
accordingly  disallowed  as  shown  by  the  accompanying  state- 
ment of  differences. 

"The  items  affected  by  this  decision  will  be  suspended  and 
payment  thereof  withheld  until  you  shall  approve,  disapprove, 
or  modify  such  decision,  and  certify  your  action  to  this  office.^' 

Whether  such  a  position  as  that  held  by  Major  Smith  in  his 
capacity  as  United  States  agent  is  an  office  within  the  meaning 
of  section  2  of  the  act  of  July  31, 1894,  may  be  left  an  open 
question,  since  it  is  unnecessary,  in  view  of  recent  legislation, 
to  determine  it;  for  now,  even  if  the  position  of  United  States 
agent  in  connection  with  river  and  harbor  improvements  be  an 
office^  it  may  be  held  by  a  retired  army  or  navy  officer. 
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Since  the  Auditor's  action,  the  following  legislation  has  been 
enacted  in  the  recently  passed  river  and  harbor  act  of  June  3, 
1896: 

<<  Sec.  7.  That  section  two  of  the  act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the 
Government  for  the  fiscal  year  ending  June  tliirtieth,  eighteen 
hundred  and  uinety-iive.  and  for  other  purposes,  approved 
July  thirty-first,  eighteen  hundred  and  ninety-four,  shall 
not  be  so  construed  as  to  prevent  the  employment  of  any 
retired  oflBcer  of  the  Army  or  Navy  to  do  work  under  the  direc- 
tion of  the  Chief  of  Engineers  of  tlie  United  States  Army  in 
connection  with  the  improvement  of  the  rivers  and  harbors  of 
the  United  States,  or  the  payment  by  the  proper  officer  of  the 
Treasury  of  any  amounts  agreed  upon  as  compensation  for  such 
employments^ 

Had  this  legislation  been  in  existence  at  the  date  of  the 
Auditor's  construction,  it  is  not  improbable  that  he  would 
have  decided  that  Major  Smith  was  entitled  to  the  payments 
claimed.  It  makes  another  exception  to  the  prohibition  con- 
tained in  section  2  of  the  act  of  July  31,  1894,  by  taking  out 
of  the  provisions  of  that  section  retired  army  and  navy 
oflBcers  when  employed  in  this  special  kind  of  work. 

There  can  be  no  question  that  this  new  legislation  authorizes 
the  employment  and  payment  of  any  retired  officer  of  the 
Army  or  Navy  in  connection  with  river  and  harbor  improve- 
ments in  the  future.  The  only  question  is  whether  this  section 
authorizes  the  payment  of  the  accounts  now  before  me,  and  I 
am  of  the  opinion  that  a  fair  construction  of  the  concluding 
alternative  of  the  section,  to  wit,  that  section  2  of  the  act  of 
July  31, 1894,  "  shall  not  be  so  construed  as  to  prevent  *  *  • 
the  payment  by  the  proper  officer  of  the  Treasury  of  any 
amounts  agreed  upon  as  compensation  for  such  employment,'' 
justifies  the  allowance  of  the  vouchers  in  question. 

In  view,  therefore,  of  the  changed  status  of  this  case,  I  do 
not  pass  upon  the  construction  of  the  Auditor,  as  the  amounts 
claimed  by  Major  Smith  are  now  allowable. 

Ebw.  a.  Bowers, 

Assistant  Comptroller. 
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CONTRACT  FOR  THE   CONSTRUCTION  OF  JETTIES 
IN  GALVESTON  HARBOR. 

Snpplemental  decision  to  that  of  May  22,  1896  {antCj  p.  565)  in  the  matter 
of  the  contract  of  O'Connor,  Laing  &  Smoot  for  the  construction  of 
jetties  in  the  harbor  at  Galveston,  Tex. 

Treasury  Department,  ' 
Office  of  Comptroller  of  the  Treasury, 

June  13  J  1896. 

Sir  :  I  am  in  receipt  by  your  reference  of  a  letter  from  Messrs. 
O'Connor,  Laing  &  Smoot,  referring  to  my  letter  to  you  of  May 
22  [ante,  p.  565)  in  regard  to  payment  for  maintaining  the  rail- 
way upon  the  south  jetty  in  Galvesfon  Harbor  during  the 
progress  of  the  work  of  extending  said  jetty  and  asking,  for 
reasons  stated  in  their  letter,  that  I  review  my  former  decision 
upon  this  question. 

After  carefully  considering  their  communication  1  see  no 
reason  to  change  the  opinion  expressed  in  my  letter  of  May 
22,  that  during  the  work  of  extending  the  south  jetty  the  cost 
of  keeping  in  repair  the  railway  both  upon  the  extension  and 
upon  the  original  work  should  be  borne  by  the  contractors 
and  not  by  the  United  States.  The  argument  made  by  the 
contractors  substantially  is  that  the  railway  is  a  part  of  the 
works,  and  although  it  is  required  by  i)aragraph  9  of  the 
specifications  that  the  railway  shall  be  kept  in  repair  by  the 
contractors  "during  the  period  of  the  contract,"  yet  that  only 
means  during  the  period  of  original  construction,  and  as  the 
railway  is  a  part  of  the  works  it  is  to  be  maintained,  after  the 
work  of  construction  ceased,  at  the  expense  of  the  United 
States  under  paragraph  18  of  the  specifications,  which  provides 
for  the  maintenance  of  the  works  for  a  period  of  five  years 
after  the  termination  of  the  original  construction;  and  that 
this  obligation  to  maintain  the  railway,  so  far  as  that  portion 
upon  the  original  work  is  concerned,  was  not  afi*ected  by  para- 
graph 19  of  the  specifications,  which  provides  that  "all  of  the 
terms  and  conditions  which  govern  the  original  work  shall 
apply  to  such  extension,"  because  that  portion  of  the  railway 
is  required  to  be  maintained  at  the  expense  of  the  United 
States  under  paragraph  18. 

The  question  whether  under  paragraph  18  the  cost  of  main- 
taining the  railway  during  the  period  of  maintenance  is  to  be 
borne  by  the  United  States  was  not  decided  in  my  letter  of 
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May  22,  because  at  that  time  that  question  was  not  before  me 
for  decision ;  nor  is  it  now,  for  the  work  of  extending  the  jetties 
was  then  and  is  now  in  progress,  and  it  was  then  and  is  now 
only  necessary  to  determine  whether  during  the  period  of  such 
extension  the  burden  of  keeping  the  railway  in  repair  is  upon 
the  contractors  or  ui>on  the  United  States.  Although  that 
question  was  not  decided,  I  intimated  in  my  former  letter  that 
the  claim  of  the  contractors  that  the  railway  should  be  kept  in 
repair  during  the  period  of  maintenance  at  the  expense  of  the 
United  States  as  a  part  of  the  works  might  be  correct.  I 
thought,  however,  whether  that  contention  were  correct  or  not 
that  by  paragraph  19  the  expense  of  keepiug  the  track  in 
repair  during  the  period  of  maintenance  was  to  be  borne  by 
the  contractors. 
Paragraph  9  of  the  specifications  provides: 

"During  the  period  of  the  contract,  the  contractor  will  be 
allowed  the  use  of  the  railway  now  existing  upon  the  com- 
pleted portion  of  the  south  .jetty,  and  of  that  built  under  this 
contract,  for  the  purpose  of  transi)orting  the  material  to  be 
delivered  by  him,  and  he  will  be  required  to  keep  the  track  and 
trestle  in  good  repair."    *     •    • 

A  literal  construction  of  this  paragraph  would  require  tlie 
contractors  to  keep  the  railway  in  repair  during  the  entire 
period  of  the  contract,  which  was  to  extend  for  five  years  after 
the  work  of  original  construction  ceased;  for  they  are  clearly 
allowed  the  use  of  the  railway  for  the  purpose  of  transporting 
materials  needed  for  repairs  to  the  jetty  during  the  i)eriod  of 
maintenance,  and  apparently  as  a  condition  of  such  use  they 
are  required  to  keep  the  track  and  trestle  in  good  repair. 
There  is  much,  however,  in  the  whole  contract,  as  intimated 
in  my  former  letter,  to  the  effect  that  during  the  period  of 
maintenance  alone  the  expense  of  keeping  the  track  in  repair 
was  to  be  borne  by  the  United  States  and  not  by  the  con- 
tractors; but  even  if  the  track  during  the  period  of  mainte- 
nance alone  is  to  be  kept  in  repair  by  the  United  States  I  see 
nothing  in  this  whic'h  indicates  that  during  the  period  of  exten- 
sion the  entire  track  should  not  be  maintained  by  the  con- 
tractors. While  paragraph  2,  under  the  head  of  "General 
method  of  construction,"  provides  for  the  railway  substantially 
as  a  part  of  the  jetty,  it  is  clear  from  a  reading  of  the  whole 
contract  that  the  jetty  and  the  railway  are  for  many  purposes 
distinct.  For  instance,  paragraph  9  pravides  that  the  cod- 
tractors  shall  keep  in  repair  not  only  the  railway  built  by  them 
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nnder  the  contract,  but  also  the  railway  previously  constructed ; 
while  paragraph  10.  provides  that — 

"  Whenever  it  becomes  necessary  from  the  action  of  storms 
or  other  causes  to  rehandle  material  which  has  once  been  ac- 
cepted, the  contractor  shall  furnish  the  necessary  labor  at  cost 
price" — 

so  that  even  during  the  period  of  original  construction  the 
expense  of  the  repairs  to  the  jetties  was  to  be  borne  by  the 
United  States,  although  repairs  to  the  railway  during  that 
period  were  to  be  made  by  the  contractors. 

As  paragraph 9,  providing  for  the  use  of  the  railway,  required 
the  contractors  to  repair  at  their  own  expense  that  portion  of 
the  railway  already  in  existence  when  the  contract  was  entered 
into,  as  well  as  that  portion  of  the  railway  built  under  the 
contract '' during  the  period  of  the  contract,"  which  as  stated 
in  my  former  letter  "must  at  least  mean  during  the  period  of 
construction,"  and  as  paragraph  19  provides  that  during  the 
work  of  extension  "all  of  the  terms  and  conditions  which  gov- 
ern the  original  work  shall  apply,"  I  am  clearly  of  the  opinion 
that  during  the  period  of  extension  the  expense  of  maintain- 
ing in  repair  the  whole  railway,  that  upon  the  extension  as 
well  as  that  upon  the  jetty  previously  constructed,  including 
that  built  before  the  contract  was  entered  into,  is  to  be  borne 
by  the  contractors  as  heretofore  stated;  otherwise  it  does  not 
seem  to  me  that  full  effect  is  given  to  the  words  above  quoted 
from  specification  19. 

Respectfully,  yours,  R.  B.  Bowleb, 

Comptroller, 

The  Secbetaey  of  War. 


OATH  BY  RETIRED  ARMY  OFFICER  TO  HIS  EX- 
PENSE ACCOUNTS  WHILE  EMPLOYED  IN  A  CIVIL 
CAPACITY. 

An  officer  of  the  Army  on  the  retired  list  while  employed,  under  the 
authority  of  Bection  7  of  the  act  of  June  3,  1896,  in  work  connected 
with  the  improvement  of  the  rivers  and  harbors  of  the  United  States 
is  not  engaged  in  performing  military  duty  and  should  support  his 
accounts  for  traveling  expenses  by  his  oath  as  required  by  the  Army 
Regulations  of  all  civilian  employees. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  13,  1896. 
Sib:  I  have  by  your  reference  of  May  27  the  letter  of  Maj. 
William  F.  Smith,  an  office?  on  the  retired  list  and   also 
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employed  as  United  States  agent  in  connection  with  river  and 
harbor  work. 

In  his  letter  he  complains  that  he  is  required  under  para- 
graph 732^  Army  Kegnlations  of  1895,  to  make  oath  to  two 
vouchers  covering  certain  items  of  traveling  expenses  incurred 
by  him  in  the  performance  of  his  duties  as  United  States 
agent.  You  request  a  decision  of  this  question,  to  wit,  whether 
Major  Smith,  being  an  officer  of  the  Army  of  the  United  States 
on  the  retired  list,  should  be  required  to  support  his  traveling- 
expense  vouchers  by  an  oath  or  not. 

Paragraph  732  of  the  Army  Regulations  of  1895  provides: 

<<None  bot  the  authorized  items  of  traveling  expenses  of 
civilians  will  be  allowed.  They  will  in  all  cases  beset  forth  in 
detail  in  each  voucher  for  reimbursement,  supported  by  oath 
and,  when  practicable,  by  receipts.'' 

Officers  of  the  Array  are  not  required  to  swear  to  their 
traveling  expenses,  but  certify  to  the  same« 

Major  Smith  in  his  capacity  as  a  retired  officer  is  clearly  an 
officer  in  the  Army  of  the  United  States.  Attorney-General 
OIney  in  an  opinion  of  December  5, 1893  (20  Opin.  A.  G.,  686, 
687,  and  G88),  said: 

"Under  section  1094,  Revised  Statutes,  the  Army  of  the 
United  States  shall  consist  •  •  •  <  of  officers  of  the  Army 
on  the  retired  list.'" 

In  United  States  v.  Tyler  (105  U.  S.,  246)  the  Supreme  Court 
decided  that  officers  of  the  Army  on  the  retired  list  are  still 
in  the  military  service.  See  also  Wood  v.  United  States  (15 
C.  Cls.  R.,  151,  and  107  U.  S.,  414). 

If  the  travel  were  performed  by  him  in  his  capacity  as  a 
retired  officer  on  military  duty,  his  contention  would  be  clearly 
correct,  but  inasmuch  as  this  service  is  performed  in  a  civil 
capacity,  it  seems  to  me  that  the  regulation  contained  in  para- 
graph 732,  which  is  applicable  to  the  traveling  expenses  of 
civilians,  may  be  properly  enforced  in  this  case.  However,  as 
this  is  a  regulation  made  by  the  Secretary  of  War,  he  would 
undoubtedly  have  the  right  to  waive  it,  if  the  same  seemed 
advisable  to  him. 

It  has  been  decided  in  reference  to  Major  Smith  by  the 
Second  Comptroller  on  December  16,  1890,  that  he  was  not 
entitled  to  mileage  while  acting  in  the  capacity  of  United 
States  agent,  a  civilian  employee,  but  was  entitled  to  actual 
traveling  expenses  only.  In  my  opinion  this  decision  was 
correct.  . 
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III  view  of  the  receat  legislation  in  section  7  of  the  river 
and  harbor  act  of  June  3,  1896,  which  authorizes  the  employ- 
ment of  retired  army  and  navy  officers  in  connection  with 
river  and  harbor  works,  making  possible  an  extension  of  this 
practice,  it  seems  to  me  very  desirable  that  while  such  army 
officers  are  performing  civil  duties  all  regulations  applying  to 
civil  officers  should  be  made  applicable  to  them,  thus  clearly 
distinguishing  between  their  military  position  and  such  civil 
position  as  they  may  chance  to  occupy.  It  can  hardly  be 
claimed  that  the  laws  embodied  in  and  interpreted  by  Army 
AegulatJons,  1895,  section  1321  et  seq.,  are  applicable  to  retired 
officers  performing  travel  in  civic  capacities,  for  there  the 
orders  under  which  they  travel  and  which  are  prerequisite  to 
any  i)ayment  for  such  travel  are  orders  in  connection  with 
military  duties. 

It  therefore  seems  proper  that  the  practice  of  which  Major 
Smith  complains  should  be  continued,  as  he  falls  within  the 
categor}'^  of  civilian  employees  while  acting  as  United  States 
agent. 

Respectfully,  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller, 

The  Chief  op  Engineers, 

United  States  Army, 


IN  RE  APPEAL  OF  G.  M.  HUMPHREY,  UNITED  STATES 
MARSHAL  FOR  THE  DISTRICT  OF  NEVADA. 

A  defendant  who  has  given  bond  before  a  commisaioner  for  appearance  at 
coarty  with  condition  that  he  shall  abide  the  order  of  the  conrt,  does 
not,  when  acquitted,  come  again  into  the  custody  of  the  marshal  so  as 
to  entitle  that  officer  to  a  fee  for  discharging  him. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  13, 1896. 
Mr.  G.  M.  Humphrey,  the  United  States  marshal  for  the  dis- 
trict of  Nevada,  appeals  from  the  settlement  by  the  Auditor 
of  his  account  for  the  quarter  ending  September  30,  1895. 

Among  the  items  disallowed  by  the  Auditor  was  the  follow- 
ing: 

"  Charge  for  *  discharge '  after  discharge  on  bond  disallowed. 
Not  a  discharge  as  contemplated  by  hiw,  $1." 

From  an  examination  of  the  account  of  the  marshal  it  ap. 
pears  that  the  defendant  had  been  out  on  bail  in  the  sum  of 
$500;  that  a  warrant  was  issued  by  order  of  the  court  in  which 
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the  indictment  was  x)endlDg  for  the  purxK)se  of  having  his  bail 
increased  to  $1,000;  that  the  defendant  was  arrested  on  said 
warrant  and  was  by  a  commissioner  admitted  to  bail  in  the 
increased  amount,  and  that  the  discharge  in  question  was  that 
after  trial  by  the  court. 

By  section  4413  of  the  General  Statutes  of  Nevada,  a  form 
of  recognizance  is  provided  in  such  cases.  That  form  provides 
that  the  defendant — 

*'  Shall  appear  in  that  or  any  other  court  in  which  his  ap- 
pearance may  be  lawfully  required  upon  that  [information, 
presentment,  indictment,  or  appeal,  as  the  case  may  be],  and 
shall  at  all  times  render  himself  amenable  to  its  orders  and 
proiessea,  and  appear  for  judgment,  and  surrender  himself  in 
execution  thereof.  ^ 

It  is  manifest  that  under  such  a  recognizance  a  defendant 
would  not  again  come  into  custody  of  the  marshal  unless  he 
were  convicted;  and  as  it  appears  that  the  defendant  in  this 
case  was  acquitted,  he  never  came  into  the  legal  custody  of 
the  marshal  so  as  to  authorize  that  officer  to  charge  a  fee  for 
discharging  him. 

This  case  is  substantially  similar  to  that  of  Puleston  {anUy  p. 
550),  the  only  difference  being  that  in  the  present  case  the  dis- 
charge for  which  a  fee  was  claimed  by  the  marshal  was  after 
trial  by  the  court,  and  not  after  a  final  hearing  by  a  commis- 
sioner. 

Under  such  a  form  of  bond  as  is  prescribed  by  the  Kevada 
statutes,  no  distinction  in  principle  can  be  drawn  between  a 
trial  in  court  and  a  hearing  before  a  commissioner. 

The  action  of  the  Auditor  is  therefore  affirmed. 

E.  B.  Bowles, 
Comptroller. 

IN  RE  ACCOUNT  OF  HARRY  ALVAN  HALL,  UNITED 
STATES  ATTORNEY  FOR  THE  WESTERN  DISTRICT 
OF  PENNSYLVANIA. 

Under  the  act  of  March  3,  1887,  limiting  the  per  diems  of  offloera  of  the 
conrts,  a  United  States  attorney  in  not  entitled  to  a  per  diem  fee  for 
appearing  before  the  jndge  at  chambers. 

TREASUST  DEPABTMENTy 

Office  of  Comptroller  of  the  Tbeasubt, 

June  15  J 1896. 
Mr.  Harry  Alvau  Hall,  United  States  attorney  for  the  we6^ 
em  district  of  Pennsylvania,  in  his  account  for  the  quarter 
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ending  (September  30, 1895,  claimed  certain  per  diem  fees  and 
mileage  to  attend  coart.  In  that  account  be  made  this  state- 
ment: 

'^  Tbe  per  diems  charged  for  July  11  and  12  and  Angnst  21 
are  for  attendance  at  coart  in  chambers  and  perhaps  should 
not  be  allowed;  if  not  the  mileage  charged  to  Pittsburg  on 
August  21  should  also  be  disallowed." 

The  account  was  approved  by  the  judge  in  accordance  with 
the  act  of  February  22, 1875  (18  Stat.,  333),  and  the  certificate 
required  by  the  act  of  March  3, 1887  (24  Stat.,  541),  was  given 
by  the  judge  in  the  following  form : 

^<  That  upon  each  and  every  day  for  which  a  per  diem  is 
charged  in  the  foregoing  account  for  attendance  upon  the  ses- 
sions of  court,  court  was  opened  by  tlie  judge  for  the  transac- 
tion of  business,  and  business  was  actually  transacted  in  said 
court" 

There  was  also  filed  with  the  account  a  certificate  from  the 
clerks  of  the  circuit  and  district  courts  of  the  district  stating 
the  days  upon  which  those  courts  were  oi)eued  by  the  judge 
for  business  and  business  was  ackially  transacted.  The  dates 
named  by  Mr.  Hall  as  those  upon  which  he  attended  the  court 
in  chambers  are  not  included  in  the  certificates  of  the  clerks 
as  those  upon  which  the  courts  were  opened  for  business  and 
business  transacted.  On  the  settlement  of  the  account  by  the 
Auditor  the  per  diem  fees  for  those  days  and  the  mileage  to 
Pittsburg  on  August  21  were  allowed.  Upon  request  for 
i'arther  information  in  regard  to  the  business  transacted  on 
those  days,  Mr. .Hall  writes: 

<<  The  business  transacted  July  11  and  12  was  the  granting 
of  orders  of  removal.  On  August  21  the  clerk's  minutes  show 
the  transaction  of  some  admiralty  business  in  chambers,  but 
do  not  show  that  United  States  business  was  transacted.  By 
reference  to  my  diary,  however,  I  find  that  that  day  was  fixed, 
for  the  argamentoi  a  motion  for  a  new  trial  then  pending,  and 
I  went  from  my  home  in  Kidj^way  to  Pittsburg  for  that  pur- 
IK)se.  Through  either  the  severe  illness  or  death  of  the  wife 
of  the  opposing  counsel,  who  was  from  Erie,  he  was  unable  to 
appear,  and  telegraphed  requesting  a  continuance.  I  therefore 
appeared  before  the  court  and  moved  for  a  continuance  of  the 
argument  to  a  later  day." 

A  clause  in  the  appropriation  act  of  March  3,  1887  (24  Stat., 
541),  provides: 

"  Nor  shall  any  part  of  any  money  appropriated  bo  used  in 
payment  of  a  per  diem  compensation  to  any  attorney,  clerk,  or 
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marshal  for  attendance  in  court  except  for  days  when  the  court 
is  open  by  the  judge  for  business  or  business  is  actually  trans- 
acted in  court.'' 

In  Converse  v.  United  States  (26  C.  Cls,  E.,  6)  it  was  held 
that  in  order  to  entitle  any  one  of  the  court  officers  named  in 
said  clause  to  a  per  diem  fee  the  court  must  not  only  have  been 
opened  by  the  judge  for  business  but  business  must  also  have 
actually  been  transacted  in  court,  the  word  <^or  "  in  said  clause 
clearly  meaning  "  and.'' 

In  the  recent  case  of  Ackiss  v.  United  States  in  the  Court  of 
Claims,  in  which  a  clerk  sued  for  days  when  the  court  was 
open  under  section  574,  Kevised  Statutes,  and  upon  whicfa 
entries  in  admiralty  cases  were  made,  it  was  held  that  the 
clerk  was  not  entitled  to  a  per  diem  fee.    Judge  Davis  said : 

''The  word  'business'  as  used  in  the  act  of  1887  means  judi- 
cial business ;  business  which  can  only  be  transacted  by  a  judg-e, 
and  does  not  mean  that  which  may  be  performed  by  a  clerk 
in  the  jndge's  absence  or  that  which  may  be  done  by  a  judge  in 
vacation." 

This  evidently  means  thaf  the  business  required  by  the  act 
of  1887,  in  order  to  entitle  a  district  attorney,  clerk,  or  marshal 
to  a  per  diem  fee,  must  be  business  which  only  the  court  sitting 
in  open  session  as  a  court  can  transact,  and  not  business  which 
may  be  done  by  the  judge  in  chambers.  Orders  of  removal 
under  section  1014,  Eevised  Statutes,  are  grantedby  the  judge 
of  the  district  court  by  virtue  of  his  office  and  may  be  granted 
either  in  chambers  or  in  open  court,  but  whether  granted  in 
chambers  or  in  open  court  the  orders  are  not  the  orders  of  the 
court  but  of  the  judge  thereof  and  therefore  do  not  constitute 
business  transacted  in  court  within  the  meaning  of  the  act  of 
March  3,  1887.  The  transaction  of  admiralty  business  is 
specifically  covered  by  the  decision  of  tlie  Court  of  Claims  in 
the  Ackiss  Ca>se,  supra.  Although  August  21  was  a  day  fixed 
for  the  argument  of  a  motion  for  a  new  trial,  yet  such  argument 
was  not  had,  but  was  postponed  until  a  future  day.  Apparen  tly 
no  record  was  made  of  either  the  setting  of  the  case  for  argu- 
ment on  August  21  or  of  a  continuance,  and  the  matter  evi- 
dently was  simply  one  of  informal  agreement  between  the 
judge  and  the  counsel.  That  this  must  be  so  is  clear  from  the 
fact  that  the  court  adjourned  on  August  19  to  meet  again  on 
August  26.  Under  such  circumstances  it  can  hardly  be  said 
that  business  was  transacted  in  court  on  August  21. 
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The  action  of  the  Aaditor  in  allowing  these  per  diem  fees 
and  the  mileage  in  qaestion  is  therefore  overruled. 

B.  B.  BowLEB, 

Camptroller, 


m  RE  APPEAL  OF  JOHN  C.  BASTON,  UNITED 
STATES  COMMISSIONBB  FOB  THE  EASTERN  DIS- 
TRICT OF  TEXAS. 

1.  Fees  for -jurats  to  testimoDy  will  be  allowed  under  the  authority  of 

Untied  States  ▼.  Julian  (182  U.  S.,  324). 

2.  The  fee  of  20  cents  a  folio  for '^  taking  and  certifying  depositions  to 

file  "  inclndes  the  drawing  of  the  certificate  required  by  article  267  of* 
the  Texas  Code  of  Criminal  Procedure  to  be  attached  to  the  testi- 
mony of  witnesses,  and  a  separate  fee  for  drawing  such  certificate  is 
therefore  not  allowable. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  lOy  1896. 
Mr.  John  C.  Easton,  a  United  States  commissioner  for  the 
eastern  district  of  Texas,  appeals  from  the  settlement  by  the 
Auditor  of  his  account  for  the  quarter  ending  June  30, 181)5. 
Among  the  items  disallowed  by  the  Auditor  were  fees  for 
drawing  jnrats  and  certificates  to  testimony.  By  an  ordjer  of 
court  in  the  eastern  district  of  Texas  it  is  provided : 

*'  Each  witness  shall  be  required  to  subscribe  and  swear  to 
bis  testimony  and  the  commissioner  shall  affix  his  jurat  thereto. 
Tbetestimonyof  the  witnesses,  when  so  reduced  to  writing,8hall 
be  attacbed  together,  and  at  the  end  thereof  the  commissioner 
shall  i)roperly  certify  the  same  as  heretofore  required  and 
practiced." 

The  certificate  herein  referred  to  is  evidently  that  required 
by  article  2G7  of  the  Texas  Code  of  Criminal  Procedure,  which 
is  as  follows: 

"The  testimony  of  each  witness  examined  shall  be  reduced 
to  writing  by  the  magistrate  or  someone  under  his  direction, 
and  shall  then  be  read  over  to  the  witness,  or  he  may  read  it 
over  himself,  and  such  corrections  shall  be  made  in  the  same 
as  the  witness  may  direct,  and  he  shall  then  sign  the  same  by 
affixing  thereto  his  name  or  mark.  All  the  -testimony  thus 
taken  shall  be  certified  to  by  the  magistrate  taking  the  same." 

It  appears  from  the  form  used  by  Mr.  Easton  that  these  cer- 
tificates contain  substantially  the  same  statements  as  those 
required  by  sections  863,  864,  865, 866,  and  873  of  the  Bevised 
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Statutes  to  be  appended  to  depositions  taken  de  bene  esse.  In 
the  case  of  Ignited  States  v.  Julian  (162  U.  S.,  324)  it  was  held 
that  the  certificates  required  by  those  sections  were  included 
in  the  folio  fee  of  20  cents  ^^for  taking  and  certifying  deposi- 
tions to  file.-'  The  testimony  before  a  commissioner  is  not, 
strictly  speaking,  a  deposition,  but  in  United  States  v.  Barber 
(140  U.  S.,  164-168,  par.  7)  it  was  held  that  a  folio  fee  of  20 
cents  might  be  charged  therefor  as  if  such  testimony  were  a 
dei)08ition. 

It  would  seem  that  if  the  certificate  required  by  sections 
863,  864, 865,  866,  and  873  of  the  Eevised  Statutes  can  not  be 
charged  for  separately,  but  is  included  in  the  folio  fee  for 
*  taking  the  deposition,  the  certificate  of  substantially  the  same 
character  attached  to  all  the  testimony  taken  in  a  single  ease, 
as  required  by  the  rule  of  court  in  conformity  with  article  267 
of  the  Texas  Code,  can  not  be  charged  for  separately,  but  is 
also  included  in  the  fee  for  writing  out  the  testimony  as  if 
such  testimony  were  a  deposition. 

The  fees  for  jurats  will  be  allowed  under  the  authority  of 
United  States  v.  Julian^  supraj  but  in  accordance  with  the  prin- 
ciple of  that  decision  the  charge  for  certificsftes  can  not  be 
allowed. 

B.  B.  Bowles, 

Comptroller. 


THREE  MONTHS'  EXTRA  PAY  FOR  REENLISTMENT 
IN  THE  NAVY, 

The  joint  reBolution  of  Jane  11, 1896,  extended  the  benefits  conferred  by 
sections  1426,  and  1573,  Revised  Statutes,  to  all  enlisted  peraoas  now 
in  the  Navy,  and  authorized  the  passing  of  aooonnts  of  paymastera 
containing  payments  of  three  months'  extra  pay  to  all  enlist«d  men 
as  though  they  had  been  incladed  in  said  sections.  Under  this  reso- 
lution payment  may  now  be  made  to  an  enlisted  man  who  reenlisted 
prior  to  its  passage  and  whose  claim  for  extra  pay  was  pending 
before  the  paymaster  but  not  actually  paid  before  Jane  11. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  17^  1896. 
Sir  :  Replying  to  your  inquiry  of  June  15, 1896,  as  to  whether 
you  will  be  jastifled  in  paying  Albert  Brown,  steward  to  com- 
mander  in  chief,  and  H.  R.  Brayton,  yeoman  [see  ante  ppw 
5^,  5d3],  the  three  months'  pay  upon  reenlistment  afl^r  an 
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honorable  discbarge,  in  view  of  tbe  joint  resolution  of  June 
11,  1806,  extending  the  benefits  of  sections  1426  and  1573, 
Kevised  Statutes,  to  all  enlisted  persons  in  the  Navy,  I  have 
to  advise  you  that  such  payment  may  properly  be  made. 

The  joint  resolution  referred  to  was  clearly  intended  to  cover 
the  cases  of  all  enlisted  men  in  the  Navy  at  the  time  of  its 
passage  as  well  as  those  who  should  thereafter  enlist,  and  is 
as  follows: 

<^  That  the  benefits  of  honorable  discharge,  as  conferred  by 
section  fourteen  hundred  and  twenty-six  of  the  Revised  Stat- 
utes, and  of  three  months'  pay  upon  reenlistment  after  hon- 
orable discharge,  as  conferred  by  section  fifteen  hundred  and 
seventy-three,  upon  seamen,  ordinary  seamen,  landsmen,  fire- 
meD,  coal  heavers,  and  bojs,  be,  and  the  same  are  hereby, 
extended  and  made  applicable  to  all  enlisted  persons  in  the 
Navy.  And  all  accounts  of  paymasters  who  have  made  pay- 
ments to  enlisted  men,  not  of  tbe  classes  named  in  8e(;tions 
fourteen  hundred  and  twenty  six  and  fifteen  hundred  and 
seventy  three  of  the  Revised  Statutes  as  if  they  had  been 
included  in  tbe  provisions  of  said  sections,  shall  be  allowed 
and  passed  by  the  accounting  officers  of  the  Treasury  as  if 
they  had  been  included  in  said  sections." 

The  purpose  of  this  resolution  was  to  legalize  tbe  practice 
of  paying  all  enlisted  men  upon  reenlistment  the  three  months' 
extra  pay,  which  had  crept  into  the  service  without  warrant 
of  law.  This  practice  doubtless  arose  from  the  fact  that  tbe 
honorable  discharge  provided  for  in  section  1429,  Revised 
Statutes,  was  confused  with  tbe  honorable  discharge  granted 
under  section  1426.  The  object  of  the  honorable  discharge 
provided  for  in  section  1429  is  stated  in  that  section  to  be  "  as 
a  testimonial  of  fidelity  and  obedience,"  while  the  honorable 
discharge  provided  for  in  section  1426,  taken  in  connection 
with  section  1573,  is  seen  to  be  for  the  purpose  of  holding  out 
the  three  months'  extra  pay  to  the  six  lowest  classes  of  enlisted 
men  in  tbe  Navy,  as  an  inducement  to  reenlistment. 

That  this  very  evident  intention  of  the  law  was  recognized 
by  the  Navy  Department  appears  from  an  examination  of  the 
older  regulations  of  the  United  States  Navy.  In  the  Regula- 
tions of  1865,  paragraph  1148,  it  is  provided  as  follows : 

*'Any  fireman,  coal  heaver,  seaman,  ordinary  seaman,  lands- 
man, or  boy,  who  reenlists  for  the  term  of  three  years  within 
tluree  months  after  an  honorable  discharge,  pursuant  to  the 
act  entitled  'An  act  to  provide  a  more  efi&cient  discipline  of 
the  Navy,'  approved  March  2, 1855,  and  to  the  act  approved 
11268— VOL  2 39 
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June  7, 1864,  is  entitled  to  three  months'  pay  according  to  the 
rating  borne  upon  his  discharge,  sdthongh  the  reenlistment 
may  take  place  immediately  after  sach  discharge.  This  gra- 
tuity is  conferred  only  on  enlisted  men;  stewards  and  other 
persons  who  are  appointed  are  not  entitled,  though  possessing 
such  a  discharge." 

But  by  the  recent  joint  resolution  Congress  has  seen  fit  to 
extend  the  privileges  arising  from  honorable  discharges  ux>on 
reenlistment  far  beyond  what  was  originally  provided. 

The  act  of  March  2,  1856  (10  Stat.,  627),  providing  in  the 
first  instance  for  honorable  discharges,  is  entitled  ^^An  act  to 
provide  a  more  eflScient  discipline  for  the  Favy,'^and  section  1 
of  that  act  gives  authority  to  the  Secretary  of  the  Navy  to 
grant  the  honorable  discharge  as  a  testimonial  of  fidelity  and 
obedience  to  those  of  the  crew  who  enlisted  for  three  years  he 
might  deem  entitled  thereto,  while  section  2  provides  that — 

'^If  any  seaman,  ordinary  seaman,  landsman,  or  boy  shall 
reenlist  for  three  years,  within  three  months  after  his  dis- 
charge, he  shall,  on  presenting  his  honorable  discharge,  or  on 
accounting  in  a  satisfactory  manner  for  its  loss,  be  entitled  to 
pay  during  the  said  three  months,  equal  to  that  to  which  he 
would  have  been  entitled  if  he  had  been  employed  in  actusd 
service.'' 

This  shows  from  the  origin  of  this  legislation  the  distinction 
between  the  honorable  discharge  per  ae  and  the  honorable  dis- 
charge as  carrying  to  certain  classes  of  enlisted  men,  originally 
only  four,  the  three  months'  extra  pay. 

The  Navy  Department,  in  its  general  order  of  April  7, 1855, 
carrying  this  act  into  effect,  provides  as  follows: 

"  Whenever  any  seaman,  ordinary  seaman,  landsman,  or  boy, 
who  shall  have  received  the  ^honorable  discharge'  from  the 
Navy  authorized  by  the  *Act  to  provide  a  more  efficient  dis- 
cipline for  the  Navy,'  approved  March  2, 1855  (form  of  which 
has  been  prescribed  by  the  Department),  shall,  within  three 
months  from  the  date  thereof,  present  said  ^honorable  dis- 
charge' at  any  naval  rendezvous,  if  he  shall  answer  the 
description  of  such  discharge,  and  shall  be  physically  qualified, 
he  shall  be  enlisted  for  three  years,  and,  upon  his  transfer  to  a 
receiving  ship  shall  be  entitled  to  receive  three  months'  pay, 
equal  to  that  to  '  which  he  would  have  been  entitled  if  he  had 
been  employed  in  actual  service'  in  the  rate  specified  in  the 
honorable  discharge.'"  (Begister,  United  States  Navy,  1856, 
p.  135.) 

The  act  of  June  7, 1864  (13  Stat.,  120),  added  two  other 
classes  to  whom  an  honorable  discharge  carried  with  it  the 
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privilege  of  extra  pay  upon  reenlistment,  to  wit,  firemen  and 
coal  heavers,  the  lowest  grades  in  that  branch  of  the  service, 
the  same  as  the  four  lowest  grades  in  the  seaman  branch  of  the 
service,  were  allowed  such  extra  pay  upon  reenlistment. 

The  first  naval  regulation  carrying  out  the  provisions  of  the 
act  of  1864,  amending  the  act  of  1855,  provided  specifically 
for  the  six  classes  of  enlisted  men  mentioned  in  said  acts  as 
entitled  to  three  months'  extra  pay  upon  reenlistment.  (Naval 
Regulations  of  1865,  par.  1148.)  The  provisions  of  paragraph 
1148  of  the  Eegulations  of  1865  were  carried  into  the  subse- 
sequent  Kaval  Regulations  to  and  including  those  of  1870; 
but  the  Naval  Regulations  of  1876  (p.  100,  par.  13)  substituted 
the  words  "any  person"  for  the  words  "any  seaman,  ordinary 
seaman,  landsman,  fireman,  coal  heaver,  or  boy,"  in  providing 
for  the  payment  of  the  three  months'  extra  pay  upon  reenlist- 
ment. How  this  change  came  to  be  made  is  not  apparent,  and 
no  reason  can  be  assigned  therefor,  unless  it  be,  as  above  sug- 
gested, that  the  honorable  discharge  provided  for  in  section 
1429,  Revised  Statutes,  was  confounded  with  that  of  section 
1426  and  section  1573. 

This  departure  could  not  have  arisen  from  supposing  that 
the  four  classes  or  grades  enumerated  in  the  statute  were 
intended  by  Congress  to  include  all  enlisted  men  in  the  Navy, 
for  the  four  grades  first  provided  for  and  the  two  others  sub- 
sequently added  constituted  at  the  time  such  legislation  was 
enacted  only  a  portion  of  the  enlisted  men  in  the  Navy.  There 
existed  many  other  grades  of  enlisted  men  not  properly  be- 
longing to  or  branches  of  the  grades  mentioned,  among  which 
were  yeomen,  and  the  selection  of  the  four  original  grades 
and  of  the  two  subsequent  ones  was  doubtless  induced  by  the 
fact  that  these  grades  were  receiving  the  lowest  pay  of  any 
enlisted  men  in  their  respective  kinds  of  service.  Since  the 
passage  of  this  joint  resolution,  however,  the  question  is  no 
longer  material. 

Respectfully  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller^ 

Pay  Inspector  Gbobge  A.  Lyon, 

United  States  Flagship  New  York. 
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IN  EB  APPEAL  OF  STEPHEN  WHEELER,  CLERK 
UNITED  STATES  CIRCUIT  COURT  FOR  THE  WEST- 
ERN  DISTRICT  OF  ARKANSAS. 

The  act  of  Febmary  26, 1889,  allowing  to  a  deftindant  as  of  right  a  writ  of 
error  to  the  Supreme  Court  in  capital  cases  without  security  for  costs, 
and  making  it  the  duty,  of  the  clerk  to  certify  up  the  record^  does  not 
authorize  the  clerk  to  charge  against  the  United  States  fees  for  such 
services. 

Tbeasury  Department, 
Office  of  Comptroller  op  the  Treasury, 

June  17, 1896. 
Mr.  Stephen  Wheeler,  clerk  of  the  United  States  circuit  coart 
for  the  western  district  of  Arkansas,  appeals  from  the  settle- 
ment by  the  Auditor  for  the  State  and  other  Departments  of 
his  account  for  the  quarter  ending  December  31, 1895. 
Among  the  items  disallowed  by  the  Auditor  is  the  following: 

"Charges  for  filing  bills  of  exceptions,  assignments  of  errors, 
and  entering  orders  thereon  and  entering  stays  of  judgments; 
for  issuing  citations  and  writs  of  error  and  copies  of  same  with 
certificate,  and  for  making  transcript  for  Sui>reme  Court,  with 
certificate  and  seal,  are  disallowed  as  defendant's  eosta  (see  2 
Comp.  Dec,  221),  $326.60." 

In  reply  Mr.  Wheeler  says: 

"The  act  of  Congress  of  January  25,  1889  (25  Stat,  655), 
permits  a  person  convicted  of  a  capital  offense  in  a  circuit  court 
to  sue  out  a  writ  of  error  and  take  an  appeal  to  the  Supreme 
Court  at  the  expense  of  the  United  States. 

"  The  decision  of  the  Comptroller,  as  published  on  page  221, 
volnme  2,  Decisions  of  the  Comptroller,  could  not  apply  to 
charges  disallowed  as  above  cited,  for  the  laws  cited  by  the 
Comptroller  in  support  of  his  decision  were  passed  long  before 
the  act  of  January  25, 1889,  under  which  these  fees  are  charged. 

"These  items  have  been  charged  in  my  account  every  quarter 
since  May  1,  1889,  and  invariably  allowed.  Under  the  same 
law  the  clerk  of  the  Supreme  Court  is  compelled  to  perform  his 
services  in  connection  with  the  appeal  and  is  paid  for  the  same 
by  the  United  States." 

Section  6  of  the  act  of  February  26, 1889,  referred  to  by  the 
clerk,  provides: 

"That  hereafter  in  all  cases  of  conviction  of  crime  the  pun- 
ishment of  which  provided  by  law  is  death,  tried  before  any 
court  of  the  United  States,  the  final  judgment  of  such  coort 
against  the  respondent  shall,  upon  the  application  of  the  re- 
spondent, be  reexamined,  reversed,  or  affirmed  by  the  Supreme 
Court  of  the  United  States  upon  a  writ  of  error,  under  such 
rules  and  regulations  as  said  court  may  prescribe.    Every  sach 
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writ  of  error  shall  be  allowed  as  of  right  aud  without  the 
requirement  of  any  security  for  the  prosecution  of  the  same  or 
for  costs.  Upon  the  allowance  of  every  such  writ  of  error  it 
shall  be  the  duty  of  the  clerk  of  the  court  to  which  the  writ  of 
error  shall  be  directed  to  forthwith  transmit  to  the  clerk  of  the 
Supreme  Court  of  the  United  States  a  certified  transcript  of 
the  record  in  such  ease,  and  it  shall  be  the  duty  of  the  clerk 
of  the  Supreme  Court  of  the  United  States  to  receive,  file,  and 
docket  the  same." 

It  is  to  be  noticed  that  said  section  provides  that  "every 
such  writ  of  error  shall  be  allowed  as  of  right  and  without  the 
requirement  of  any  security  for  the  prosecution  of  the  same  or 
for  costs,"  but  it  does  not  say  that  the  defendant  shall  not  be 
liable  for  the  costs,  much  less  that  these  costs  are  to  be  paid 
by  the  United  States.  It  may  well  be  that  Congress  may  have 
seen  fit  to  allow  a  defendant  in  cases  of  the  character  provided 
by  said  section  to  have  his  case  reviewed  by  the  Supreme  Court 
without  giving  security  for  costs  or  even  without  rendering 
him  liable  for  the  same,  and  yet  may  not  have  intended  that 
the  United  States  should  pay  to  the  clerk  the  fees  which  ordi- 
narily would  have  been  chargeable  to  the  defendant.  When 
Congress  intends  that  services  ordinarily  payable  by  a  defend- 
ant are  to  be  paid  by  the  United  States  such  intention  is  usu- 
ally clearly  expressed,  as  in  section  878,  Bevised  Statutes, 
where  it  is  provided  that  the  fees  of  witnesses  subpoenaed  on 
behalf  of  a  defendant  shall  be  paid  by  the  United  States.  It 
must  not  be  overlooked  that  compensation  is  not  given  for 
every  service  required  of  an  officer  who  receives  his  compen- 
sation by  fees.  (See  United  States  v.  Fatterson^  150  U.  S.,  66-69, 
and  United  States  v.  JTin^,  147  U.  S.,  676.)  The  case  seems  to 
be  one  within  the  principle  decided  in  2  Comp.  Dec,  221,  relied 
ax>on  by  the  Auditor. 

Mr.  Wheeler  is  mistaken  in  his  statement  that  the  services 
required  of  the  clerk  of  the  Supreme  Court  under  said  act  are 
paid  for  by  the  United  States.  It  does  appear,  however,  that 
Mr.  Wheeler  has  received  fees  for  these  services  heretofore, 
but  an  investigation  of  the  matter  fails  to  show  that  the  ques- 
tion was  ever  presented  for  the  personal  decision  of  the  Comp- 
troller, the  fees  having  been  allowed  in  a  routine  way  by  the 
clerks  who  passed  Mr.  Wheeler's  accounts.  The  fact  that  Mr. 
Wheeler  has  been  paid  in  the  past  more  money  than  the  law 
authorized  him  to  receive  will  not  justify  the  continued  pay- 
ment of  fees  which  are  not  provided  for  by  the  statute. 

E.  B.  BOWLEB, 

Comptroller. 
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IN  RB  CLAIM  OF  EDWABD  A.  FITZ  HENRY,  UFITED 
STATES  DEPUTY  SURVEYOR. 

As  the  General  Land  Office  is  charged  with  the  dnty  of  ascertaining  the 
facts  in  relation  to  pablic  surveys  and  is  especially  qualified  for  such 
duty,  the  accounting  officers,  in  the  absence  of  conclusive  proof  to  the 
contrary,  are  not  justified  in  overruling  the  conclusions  of  said  office. 

Tbbasuby  Depabtment, 
Office  of  Oompteolleb  of  the  Tbeasuby, 

June  18j  1896. 

Edward  A.  Fitz  Henry  appeals  from  the  decision  of  the 
Auditor  for  the  Interior  Department  disallowing  $346.76  in  his 
account. 

This  is  a  claim  for  surveying  performed  under  contract  No. 
417  ^ith  the  General  Laud  Office,  of  May  31, 1893,  which  pro- 
vides for  compensation  at  the  rate  of  $9  per  mile  for  base, 
standard,  meridian,  and  meander  lines,  $7  for  township  lines, 
and  95  for  section  and  connecting  lines,  except  where  lines  of 
survey  pass  over  mountainous  landsy  or  lands  heavily  timbered^ 
or  covered  with  dense  undergrowth^  and  in  such  case  at  the  rate 
of  $25  for  base,  standard,  meridian,  and  meander  lines,  $23  for 
township  lines,  and  $20  for  section  and  connecting  lines. 

The  contractor  was  instructed  to  prepare  and  present  ^^fleld 
notes  ^  fully  setting  forth  the  character  of  the  lands  over  which 
the  survey  was  mjade,  in  strict  accordance  with  the  Manual  of 
Surveying  Instructions,  in  the  order,  manner,  language,  etc, 
given  in  the  specimen  field  notes. 

In  several  instances  the  contractor  failed  to  comply  with  his 
instructions,  and  his  field  notes  do  not  show  how  much  of  the 
survey  was  over  mountainous  lands,  or  lands  heavily  timbered, 
or  covered  with  dense  undergrowth.  In  those  ease:^  where  the 
field  notes  failed  to  show  affirmatively  that  the  surveyor  was 
entitled  to  the  higher  rates,  the  account  was  approved  by  the 
General  Land  Office  at  the  lower  rates,  and  so  allowed  by  the 
Auditor. 

In  presenting  his  appeal  the  claimant  filed  several  affidavits, 
in  which  it  is  specifically  alleged  that  all  the  lines  ran  ovei 
mountainous  lands,  and  that  the  same  were  covered  with  heavy 
timber  and  dense  undergrowth.  In  several  particulars  these 
affidavits  directly  contradict  the  affirmative  statements  made 
aud  sworn  to  by  the  surveyor  in  his  field  notes.  In  consequence 
of  this,  the  affidavits  in  question  were  forwarded  to  the  Oom- 
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missioner  of  the  General  Land  Office  through  the  Secretary  of 
the  Interior,  for  his  information,  as  the  ascertainment  of  the 
facts  relative  to  the  character  of  the  country  surveyed  lies 
peculiarly  within  the  province  of  that  office.  Upon  the 
evidence  presented,  the  Commissioner  of  the  General  Land 
Office  declined  to  review  the  findings  made  by  him,  based  upon 
the  facts  as  shown  in  the  returns  in  the  field  notes  of  the  sur- 
veyor. As  that  office  is  charged  with  the  duty  of  determining 
such  questions  of  fact  and  is  especially  qualified  to  make  such 
determination,  the  accounting  officers,  in  the  absence  of  con- 
clusivcj  proof,  would  not  feel  justified  in  overruling  the  conclu- 
sions of  the  General  Land  Office. 
The  action  of  the  Auditor  is  accordingly  affirmed. 

Bdw.  a.  Bowers, 

Assistant  Comptroller, 


PAYMENT  FOE  SITES  FOR  PUBLIC  BUILDINGS. 

In  the  parchase  of  sites  for  pablio  bnUdings  at  the  capitals  of  Wyoming, 
Idaho,  and  Montana,  under  aathority  contained  in  the  sundry  civil 
appropriation  act  for  the  fiscal  year  1896,  the  appropriation  therefor 
''available  during  the  fiscal  year''  may  be  used  after  the  expiration 
of  the  fiscal  year  in  payment  for  sites  accepted  by  the  Secretary 
of  the  Treasury  during  the  year,  such  acceptance  constituting  a  con- 
tract for  the  service  of  the  fiscal  year  within  the  meaning  of  section 
8690,  Revised  Statutes. 

Treasuby  Department, 
Office  of  Comptroller  op  the  Treasury, 

June  19^  1896. 
Sir:  I  am  in  receipt  of  your  letter  of  the  16th  instant,  stat- 
ing that  prox)osa]s  have  been  accepted  for  the  Bale  to  the  United 
States  of  property  suitable  for  sites  for  public  buildings  at 
Boise  City,  Idaho;  Gheyenne,  Wyo.,  and  Helena,  Mont.,  author- 
ized by  the  sundry  civU  appropriation  act  of  March  2, 1895  (28 
Stat.,  1)13),  and  that  proceedings  are  now  in  course  through 
the  Department  of  Justice  to  vest  title  in  said  sites  in  the 
Government. 

The  clause  authorizing  the  purchase  of  these  sites  is  as  fol- 
lows: 

"To  enable  the  Secretary  of  the  Treasury  to  select,  desig- 
nate, and  procure,  by  purchase  or  otherwise,  suitable  sites, 
and  for  the  commencement  of  the  construction  of  public  build- 
ings thereon,  in  the  city  of  Cheyenne,  the  capital  of  Wyoming; 
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in  Boise  City,  the  capital  of  Idaho,  and  in  the  city  of  Helena, 
the  capital  of  Montana,  there  is  hereby  appropriated,  out  of 
any  moneys  not  otherwise  appropriated,  the  sum  of  fifty-five 
thousand  dollars.  Each  of  said  sites  shall  contain  at  least 
sixteen  thousand  square  feet  of  ground,  and  shall  leave  an 
open  space  around  the  building  to  be  erected  thereon,  includ- 
ing streets  and  alleys,  of  at  least  forty  feet;  neither  of  said 
sites  shall  cost  in  excess  of  twenty  thousand  dollars,  and 
neither  of  said  buildings,  each  of  ^v^hich  shall  be  fireproof,  shall 
cost,  including  the  site,  heating  and  ventilating  apparatus, 
elevators,  fireproof  vaults,  and  approaches  complete,  in  excess 
of  one  hundred  and  fifty  thousand  dollars;  the  appropria- 
tions herein  made  shall  be  available  during  this  fiscal  year  for 
the  purchase  of  sites  and  the  commencement  of  the  construc- 
tion of  the  buildings,  with  power  to  contract  for  each  of  the ' 
buildings  within  the  limit  of  one  hundred  and  fifty  thousand 
dollars  for  each  site  and  building." 

You  ask  whether,  in  view  of  the  language  used  in  the  last 
paragraph  of  the  clause  making  an  appropriation  for  these 
sites  above  quoted,  payment  can  be  made  after  the  expiration 
of  the  present  fiscal  year,  as  it  now  appears  that  the  title  can 
not  be  vested  in  the  United  States  by  June  30, 1896. 

Although  the  language  of  this  appropriation  is  somewhat 
peculiar,  referring  specifically  to  the  fiscal  year,  in  view  of 
section  5  of  the  act  of  June  20, 1874  (18  Stat.,  110),  providing 
that  appropriations  for  public  buildings  '^  shall  continue  avail- 
able until  otherwise  ordered  by  Congress,"  it  is  at  least  doubtful 
whether  these  appropriations  are  limited  to  the  fiscal  year  1896. 
But  even  if  so  limited,  the  proposals  having  been  accepted  now 
constitute  contracts,  and  therefore  are  within  the  provisions 
of  section  3690,  Eevised  Statutes,  which  authorizes  all  balances 
of  appropriations  contained  in  the  annual  appropriation  bills 
and  made  specifically  for  the  service  of  any  fiscal  year  appli- 
cable to  the  ^<  payment  of  expenses  properly  incurred  during 
that  year,  or  to  the  fiilfillment  of  contracts  properly  made 
within  that  year." 

From  some  of  the  papers  inclosed  with  your  letter  it  appears 
that  there  are  some  minors  interested  in  the  property,  and, 
therefore,  as  to  these  minors  the  proposals  may  not  constitute 
legal  contracts ;  but  in  my  opinion  that  can  make  no  difference, 
for  steps  having  been  properly  taken  to  acquire  the  property 
during  the  present  fiscal  year,  the  expenses  necessary  to  such 
acquisition,  including  the  payment  of  the  purchase  price  wh^n 
the  title  has  been  perfected,  are  within  the  meaning  of  section 
3690,  Revised  Statutes,  expenses  incurred  within  the  fiscal  year 
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1896,  in  accordance  with  a  recent  ruling  of  this  office  (antCj 
p.  547)— 

<^  That  where  an  appropriation  is  made  for  a  specific  improve- 
ment in  an  annual  appropriation  act  so  as  to  be  limited  to  a 
particular  fiscal  year,  and  specifically  authorizes  the  acquisi- 
tion of  land  by  condemnation,  and  proceedings  to  that  end  are 
instituted  during  the  fiscal  year  for  which  the  appropriation  is 
made,  all  the  necessary  expenses  of  such  proceedings,  includ- 
iugthe  amount  of  the  final  judgment,  are  legal  obligations  of 
the  Government  and  properly  payable  from  this  appropriation, 
notwithstanding  the  fact  that  tbe  proceedings  are  not  termi- 
nated during  the  fiscal  year  for  which  the  appropriation  is 
made.  In  such  case  the  expenses  of  the  suit  and  the  final 
judgment  are  incidental  to  the  purposes  for  which  the  appro- 
priation is  made,  and,  if  not  growing  out  of  the  fulfillment  of 
contracts  properly  made  within  the  year  for  which  the  appropri- 
ation is  made,  are  still  expenses  properly  incurred  during  that 
year  within  the  meaning  of  section  3690,  Bevised  Statutes.'' 

Respectfully,  yours, 

E.  B.  Bowler, 

Comptroller, 
The  Secretary  of  the  Treasury. 


IN  RE  APPEAL  OF  JAMBS  C.  DRAKE,  UNITED 
STATES  MARSHAL  FOR  THE  DISTRICT  OF  WASH- 
INGTON. 

A  marshal  is  entitled  to  credit  in  his  emolument  account  for  payments  to 
a  deputy  at  the  maximum  rate  allowed  by  law  and  approved  hj  the 
Attorney-General ;  and  such  maximum  is  to  be  calculated  from  the  time 
when  the  deputy  took  the  oath  of  office  after  appointment. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  19y  1896. 
Mr,  James  C.  Drake,  United  States  marshal  for  the  district 
of  Washington,  appeals  from  the  settlement  by  the  Auditor 
for  the  State  and  other  Departments  of  his  emolument  account 
for  the  calendar  year  1894.  In  the  settlement  of  that  account 
the  Auditor  allowed  Mr.  Drake  credit  for  fees  earned  by  one 
of  his  deputies,  J.  B.  Catron,  at  the  rate  of  $3,000  per  annum,. 
the  maximum  allowable  to  a  deputy  United  States  marshal 
under  section  841,  Eevised  Statutes,  and  the  regulations  of  the 
Attorney-General  made  in  compliance  therewith,  from  August 
%j  1894,  and  not  fi*om  June  29, 1894,  as  claimed  by  the  marshal. 
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It  appears  that  Mr.  Catron,  having  been  duly  appointed  a 
deputy  by  Marshal  Drake,  took  the  oath  of  oflBice  prescribed 
by  section  782,  Bevised  Statutes,  June  29, 1894,  but  did  not 
perform  any  specific  services  until  August  8, 1894;  although  it 
does  not  appear  that  he  was  not  prepared  to  render  any  serv- 
ices which  might  have  been  required  of  him  by  Marshal  Drake 
between  June  29  and  August  8. 

It  is  well-established  law  that  in  the  absence  of  a  specific 
provision  to  the  contrary  the  pay  of  an  officer  begins  from  the 
time  when,  after  due  appointment,  he  qualifies  for  the  office 
and  holds  himself  in  readiness  to  perform  its  duties.  In 
accordance  with  this  law  it  has  been  the  established  practice 
to  allow  the  maximum  compensation  of  a  deputy  marshal  to 
be  calculated  from  the  time  when  he  qualified  for  his  office, 
although  the  fees  which  constitute  his  compensation  may  have 
been  earned  during  only  a  i)ortion  of  the  time  when  he  was  in 
office.  This  is  a  matter  of  common  occurrence  when  there  is  a 
new  incumbent  of  the  marshal's  office,  who  immediately  upon  his 
appointment  and  qualification  appoints  his  deputies,  although 
some  of  them  may  not  be  required  to  perform  services  until 
some  time  after  their  appointment.  Under  this  law  and  prac- 
tice Deputy  Catron  was  entitled  to  have  his  comjiensation 
calculated  from  June  29, 1894,  when  he  qualified  as  deputy, 
and  not  from  August  8, 1894,  when  he  first  performed  services. 
Ul)on  the  revision  of  the  marshal's  account  he  will  receive 
credit  accordingly. 

B.  B.  Bowler, 

Comptroller. 


m  EE  CLAIM  OF  MISSOUBI  PACIFIC  RA.ILWAT 
COMPA^TX^  FOR  TRANSPORTATION  OVER  BRIDGE 
AT  LITTLE  ROCK,  ARK. 

1.  Under  "An  act  aathoriziug  the  construction  of  a  bridge  across  the 
Arkansas  River,  at  Little  Rock,  Ark./'  of  May  31, 1872,  providing  that 
"no  higher  charge  shall  be  made  for  the  transmission  over  the  same 
of  the  mails,  troops,  and  munitions  of  war  of  the  United  States  than . 
the  rate  paid  for  other  transportation  over  the  railroads  or.  public 
highways  leading  to  said  bridge,"  the  fact  that  it  is  necessary  in  utiliz- 
ing such  bridge  to  constmct  about  a  thousand  feet  of  railroad  at  either 
end  of  the  bridge,  which  is  used  by  the  railroads  leading  to  the  bridge, 
does  not  create  such  a  condition  as  justifies  the  conclusion  that  these 
roads  do  not  lead  to  the  hridge. 
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2.  Under  the  above  phraseology  the  United  States  can  not  be  compelled  to 

pay,  for  transporting  mails,  troops,  and  munitions  of  war,  any  snm  for 
the  use  of  the  bridge  in  question  when  the  railroad  leading  to  it  is  a 
free  land-grant  road.  On  the  other  hand,  when  the  transportation  is 
oyer  a  cash  road  leading  to  the  bridge,  the  rate  paid  must  be  that  paid 
the  cash  road  by  the  United  States. 

3.  Materials  transported  in  connection  with  river  and  harbor  improve- 

ments, although  such  improvements  are  conducted  under  the  super- 
vision of  the  Engineer  Corps  of  the  United  States  Army,  are  not  ordi- 
narily munitions  of  war,  and  consequently,  when  not  munitions  of 
war,  are  not  governed  by  the  above-quoted  section. 

4.  Where,  however,  the  bridge,  constructed  under  a  charter  containing 

conditions  identical  with  those  mentioned  in  the  first  paragraph, 
becomes  a  part  of  a  land-grant  road  which  is  required  by  its  charter 
to  transport  at  its  cost,  charge,  and  expense  ''  ike  property  or  troops  of 
the  United  States,''  such  river  and  harbor  material  must  be  carried 
free  across  such  bridge. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

June  19y  1896. 

The  claimant  company  appeals  from  the  decision  of  the 
Auditor  for  the  War  Department  of  February  29, 1896,  in  the 
settlement  of  its  claim,  in  which  the  Auditor  disallowed  $37.57, 
charged  for  transportation  over  the  ^^  Little  Bock  Junction 
Bridge,"  at  Little  Bock,  Ark. 

The  claim  in  question  is  for  the  transportation  of  supplesi 
and  material  intended  for  use  in  the  improvement  of  various 
rivers  in  Arkansas,  carried  on  under  the  direction  of  the  Engi- 
neer Corps  of  the  Army,  under  the  river  and  harbor  acts.  The 
material  in  question  was  transported  over  and  by  the  Little 
Bock  and  Fort  Smith  Bailway  to  and  from  Little  Bock,  Ark., 
which  railway  received  grants  of  land  from  the  United  States 
on  condition  that — 

<^  The  said  railroad  and  branches  shall  be  and  remain  a  pub* 
lie  highway  for  the  use  of  the  Government  of  the  United  States, 
free  from  toll  or  other  charge  upon  the  transportation  of  prop- 
erty or  troops  of  the  United  States.''  (Act  of  February  9, 1863, 
sec.  4, 10  Stat,  156.) 

"  An4  provided  further,  That  all  property  and  troops  of  the 
United  States  shall  at  all  times  be  transported  over  said  rail- 
road and  branches  at  the  cost,  charge,  and  expense  of  the 
company  or  corporation  owning  or  operating  said  road  and 
branches,  respectively,  when  so  required  by  the  Government  of 
the  United  States."    (Act  of  July  28, 1866,  sec.  1, 14  Stat,  338.) 

The  line  of  this  road  extends  from  Fort  Smith,  Ark.,  to 
Argentaj  Ark.j  the  latter  place  being  immediately  across  the 
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Arkansas  Eiver  firom  Little  Bock.  From  the  acts  cited  above 
it  will  be  seen  that  the  Ck)vernmeDt  is  entitled  to/r^  carriage 
of  its  property  and  troops  over  the  Little  Bock  and  Port  Smith 
road.  In  going  from  Fort  Smith  over  this  road,  to  reach  Little 
Bock,  it  is  necessary  t6  pass  over  the  tracks  of  the  Little  Bock 
Junction  Bailway  from  a  x)oint  in  Argenta  about  1,000  feet 
from  the  river,  thence  across  the  Little  Bock  Junction  Bridge, 
thence  by  the  tracks  of  the  Little  Bock  Junction  Bailway 
1,088  feet  farther  on  the  Little  Bock  side  of  the  river.  The 
whole  line  of  the  Little  Bock  Junction  Bailway  is  about  4,100 
feet,  of  whicli  2,014  feet  is  on  the  bridge  mentioned,  these  fig- 
ures being  taken  from  drawings  furnished  by  the  Missouri 
Pacific  Bailway  Company. 

The  bridge  here  mentioned  was  constructed  under  authority 
of  the  act  of  Congress  of  May  31, 1872  (17  Stat.,  193),  section  1 
of  which  provides : 

<<  That  it  shall  be  lawful  for  the  Little  Bock  Bridge  Company, 
a  corporation  having  authority  from  the  State  of  Arkansas,  to 
build  a  railroad,  transit,  and  wagon  bridge  across  the  Arkansas 
Biver,  at  or  near  the  city  of  Little  Bock,  in  Arkansas;  and  that, 
when  constructed,  all  trains  of  all  railroads  terminating  at  the 
Arkansas  Biver,  at  or  near  the  location  of  said  bridge^  shall  be 
allowed  to  cross  said  bridge  for  a  reasonable  compensation,  to 
be  paid  to  the  owners  thereof    ♦     ♦    • 

Section  3  of  said  act  provides: 

<'That  any  bridge  constructed  under  this  act  and  according 
to  its  provisions  shall  be  a  lawful  structure,  and  shall  be  recog- 
nized and  known  as  a  post-route,  upon  which  no  higher  charge 
shall  be  made  for  the  transmission  over  the  same  of  the  maite, 
the  troops,  and  munitions  of  war  of  the  United  States  than  the 
rate  paid  for  their  transportation  over  the  railroads  or  public 
highways  leading  to  said  bridge,"    •    ♦    • 

As  heretofore  stated,  all  property  of  the  United  States, 
shipped  from  any  point  on  the  Little  Bock  and  Fort  Smith 
road  and  destined  to  Little  Bock,  is  entitled  to  free  carriage  to 
the  end  of  this  road,  which  end  is  about  1,000  feet  from  the 
bridge  proper.  It  is  also  seen  that  this  Fort  Smith  road,  which 
terminates  ''at  or  nrnr  the  location  of  the  bridge^^  is  entitled  to 
the  use  of  the  bridji^e  upon  paying  its  owners  a  reasonable  com- 
pensation. The  road  does,  in  fact,  use  the  bridge  to  effect  an 
entrance  into  Little  Bock.  The  position  taken  by  the  Auditor 
is  that  as  the  United  States  pays  nothing  for  the  transporta- 
tion of  freight  over  the  Fort  Smith  road,  and  as  this  road 
terminates  at  or  near  the  bridge,  and  is  entitled  to  and  does  use 
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this  bridge  ia  reaching  Little  Bock,  and  as  no  higher  charge 
shall  be  made  for  transportation  (of  mails,  troops,  and  muni- 
tions of  war)  for  the  Government  over  the  bridge  than  the  rate 
paid  over  the  roads  leading  to  the  bridge,  therefore  no  charge 
can  legally  be  made  for  transportation  over  the  bridge. 

The  claimant  company  bases  its  objection  to  this  ruling  upon 
the  ground  that  the  Fort  Smith  road  does  not  actually  connect 
with  the  bridge  by  a  road  of  its  own,  and  it  contends  that  the 
intervention  of  a  piece  of  road  owned  by  the  Little  Eock 
Junction  Eailway,  of  1,000  feet  in  length,  between  the  free  road 
and  the  bridge,  deprives  the  Government  of  the  right  to  free 
transportation  over  the  bridge.  Stated  in  other  words,  the 
contention  is  that  the  Little  Hock  Junction  road,  of  about  1,000 
feet  at  each  end  of  the  bridge,  is  the  only  road  *^  leading  to  said 
bridge"  within  the  meaning  of  the  act  of  May  31, 1872  (17  Stat., 
193),  therefore  the  rate  should  be  that  charged  by  said  road, 
about  one-half  of  which  is  laid  on  the  bridge. 

Prior  to  the  time  the  constinictioii  of  the  bridge  was  author- 
ized, the  Government  had  endowed  the  Little  Rock  and  Fort 
Smith  road  with  a  grant  of  land  subject  to  tbe  condition  of 
free  transportation  of  Government  property  and  troops  over 
said  road.  One  end  of  this  road  terminated  at  the  river 
opposite  Little  Rock,  Ark.,  at  a  point  about  1,000  feet  from 
where  this  bridge  was  afterwards  built,  and  it  may  fairly  be 
presumed  that  Congress  was  induced  to  authorize  the  con- 
struction of  this  bridge  to  secure  an  extension  of  this  road 
into  Little  Rock,  and  thus  increase  the  benefits  to  the  Govern- 
ment therefrom  to  the  extent  that  free  transportation  was 
reserved  by  the  bridge  charter.  The  Little  Rock  Junction 
Railway,  having  been  constructed  after  the  bridge  was  built, 
it  must  be  held  that  whatever  rights  it  obtained  across  the 
bridge  were  subject  to  all  the  limitations  applying  to  the 
bridge  itself. 

The  Little  Rock  and  Fort  Smith  road  certainly  terminates 
"at  or  near  the  bridge'' within  the  meaning  of  section  1  of 
the  act  of  May  31, 1872,  and  by  virtue  of  that  section  has  the 
right  to  use  the  bridge,  and  it  is  unreasonable  to  claim  that 
this  road  does  not  lead  to  the  bridge  merely  because  it  uses 
the  tracks  of  the  Junction  road  along  the  1,000  feet  of  the 
approaches  to  the  bridge.  This  being  the  case,  it  necessarily 
follows  that  the  rates  charged  for  crossing  the  bridge  must  be 
the  same  as  those  paid  by  the  Government  for  transportation 
over  the  roads  carrying  the  freight  to  the  bridge. 
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If  the  road  leading  to  the  bridge  is  a  free  land-grant  road,  no 
charge  can  be  made  for  transportation  across  the  bridge  of  the 
classes  of  property  covered  by  the  act;  if  it  be  a  cash  road, 
the  rate  paid  must  be  that  paid  said  cash  road  by  the  United 
States. 

The  above  views  are  predicated  upon  the  assumption  that 
the  transportation  is  of  a  class  specifically  mentioned  in  sec- 
tion 3  of  the  act  of  May  31, 1872,  viz,  maihj  troops^  and  muni- 
tions  of  war.  The  freight  transported  in  this  case  was  in- 
tended for  use  in  improving  rivers  in  Arkansas.  Undoubtedly 
it  was  Government  property,  and  as  such  entitled  to  free 
transportation  over  a  free  land-grant  road,  but  it  does  not 
necessarily  follow  that  it  was  mails,  troops,  or  munitions 
of  war. 

Materials  transported  in  connection  with  river  and  harbor 
improvements,  although  such  improvements  are  conducted 
under  the  supervision  of  the  Engineer  Corps  of  the  Army, 
are  not  ordinarily  munitions  of  war;  and  when  not  intended 
for  some  military  purpose,  their  transx>ortation  is  not  governed 
by  the  above-quoted  section. 

Where,  however,  as  in  the  case  of  the  Baring  Gross  Bridge, 
the  bridge  becomes  a  part  of  a  free  land- grant  road,  a  mere 
connecting  link  in  the  line  of  said  road,  and  said  road  not 
only  leads  to  and  from,  but  across  the  bridge,  no  charge  can 
legally  be  made  for  carrying  any  of  the  property  or  troops  of 
the  United  States  across  said  bridge.  This  view  is  in  harmony 
with  the  decision  of  Second  Comptroller  Iklansur  of  July  12, 
1894. 

Some  of  the  bills  of  lading  in  this  account  contain  specific 
directions  to  ship  via  the  Baring  Cross  Bridge.  These  direc- 
tions are  mandatory  upon  the  carrier,  and  any  deviation  from 
them  can  not  inure  to  the  benefit  of  the  carrier  by  entitling 
him  to  increased  charges,  whether  the  change  results  in  a 
benefit  to  the  Government  or  is  merely  for  the  convenience  of 
the  carrier.  Settlement  in  these  cases  will  be  made  as  if  the 
directions  had  been  complied  with. 

Edw.  a.  Bowers, 

Assistant  Comptroller, 
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IMPROVEMENT  OF  MOBILE  HAEBOR. 

In  order  to  give  any  effect  to  the  joint  resolation  of  March  16, 1896|  "  that 
the  National  Dredging  Company,  the  contractor  for  the  improvement 
of  the  harbor  at  Mobile,  Ala.,  proceed  with  the  work  of  dredging, 
nnder  the  direction  of  the  Secretary  of  War,"  etc.,  it  is  necessary 
to  infer  that  it  confers  upon  the  Secretary  of  War  the  power  to  revive 
the  contract  and,  with  the  consent  of  the  contractor  and  the  sureties, 
continne  it  in  force  nntil  the  additional  work  authorized  by  Congress 
is  completed. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  19y  1896. 
Sir:  I  am  in  receipt,  by  your  order,  of  certain  inqairies  of 
the  Chief  of  Engineers,  based  upon  the  letter  of  April  7, 1896, 
of  Maj.  William  T.  Rossell,  in  reference  to  the  improvement  of 
Mobile  Harbor,  Alabama.     He  asks  three  specific  questions : 

^^  1.  Does  the  joint  resolution  of  March  16, 1896,  revive  and 
continue  in  force  the  completed  contract  and  its  specifications 
of  October  10, 1892,  entered  into  between  the  United  States 
and  the  National  Dredging  Company,  or 

"  2.  Does  the  resohition  require  that  a  new  contract  be  made 
with  the  company  at  the  rate  named,  7.7  cents  per  cubic  yard, 
or  can  the  work  be  carried  on  without  any  formal  contract. 

^'  3.  If  a  new  contract  is  required,  has  the  disbursing  officer 
any  authority  to  retain,  until  completion  of  the  work,  any  part 
of  the  amount  earned  by  the  contractor.^' 

The  resolution  referred  to  is  as  follows: 

'  "That  the  National  Dredging  Company,  the  contractor  for 
the  improvement  of  the  harbor  at  Mobile,  Alabama,  proceed 
with  the  work  of  dredging,  under  the  direction  of  the  Secre- 
tary of  War,  until  the  channel  under  improvement  shall  be 
completed  to  a  width  of  two  hundred  and  eighty  feet  and  a 
depth  of  twenty- three  feet,  payment  therefor  to  be  made  at 
the  rate  specified  in  said  contract,  seven  and  seven-tenths 
cents  i>er  cubic  yard,  out  of  appropriations  as  they  shall  here- 
after ^m  time  to  time  be  made :  Provided^  That  the  payments 
upon  said  contract  shall  be  held  to  be  due  only  after  appropri- 
ation shall  have  been  made  therefor,  and  shall  not  exceed  in 
the  aggregate  the  sum  limited  for  said  work  in  the  appropri- 
ation bill  of  July  13, 1892,  authorizing  a  continuing  contract 
for  said  work." 

Since  its  adoption,  in  the  river  and  harbor  act  of  June  3, 
1896,  is  found  this  provision : 

^^ Improving  Mobile  Harbor,  Alabama:  For  maintenance  of 
the  channel  by  dredging,  sixty  thousand  dollars,  ten  thousand  « 
dollars  of  which  may,  in  the  discretion  of  the  Secretary  of 
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War,  be  used  for  engineering  and  contingent  expenses  con- 
nected with  the  superintendence  and  inspection  of  the  work 
of  dredging  carried  on  under  the  provisions  of  the  joint  reso- 
lution of  Congress  approved  March  sixteenth,  eighteen  hun- 
dred and  ninety-six" — 

and  in  the  sundry  civil  act  of  June  11,  1896 — 

"For  improving  harbor  at  Mobile,  Alabama:  To  enable  the 
National  Dredging  Company,  the  contractor  under  the  con- 
tinuing contract  for  the  improvement  of  the  harbor  at  Mobile, 
Alabama,  to  proceed  with  the  work  of  dredging,  under  the 
direction  of  the  Secretary  of  War,  as  authorized  by  the  joint 
resolution  of  Congress  passed  the  present  session,  one  hun- 
dred and  sixty  thousand  dollars;  this  sum  to  be  in  full  of  any 
authorization  or  appropriation  un^er  said  joint  resolution/^ 

The  Acting  Attorney-General,  in  an  opinion  addressed  to 
the  Secretary  of  War,  November  4,  1895,  has  recited  very 
fully  the  facts  relating  to  the  appropriations  for  this  work  and 
the  contract  of  October  10,  1892,  referred  to  in  the  Chief  of 
Engineers'  inquiry.  In  passing  upon  this  matter  the  Acting 
Attorney-General  said: 

^'I  am  of  opinion,  on  the  whole  case,  as  presented,  that  the 
contract  of  10th  of  October,  1892,  has  been  fiiUy  performed, 
and  that  you  are  without  authority  to  continue  the  employ- 
ment of  these  contractors  on  the  work  under  that  contract; 
that  the  work  which  they  propose  to  do  does  not  ^come  within 
their  contract.' 

^'That  you  can  not,  through  the  engineer  officers  of  the 
Army,  continue  any  supervision  of  the  work  which  the  ^N'ational 
Dredging  Company  may  hereafter  perform;  or  extend  to  that 
company  any  recognition,  as  a  continuing  contractor  with  the 
Government,  without  exposing  the  Government  to  the  liability 
of  an  implied  contract." 

After  this  decision  the  joint  resolution  of  March  16, 1896, 
was  passed,  the  intention  being,  apparently,  to  give  the  Secre- 
tary of  War  authority  to  continue  the  work  of  dredging  in 
Mobile  Harbor  under  this  particular  contract.  It  does  not 
give  him  any  authority  to  make  a  new  contract  or  contracts. 
It  is  true  that  there  is  no  express  authority  in  the  resolution 
for  him  to  revive  this  contract  with  the  National  Dredging 
Company,  but  unless  we  are  to  infer  this  power  it  is  impossible 
for  him  to  proceed  under  the  contract  at  all,  and  it  therefore 
seems  to  me  a  reasonable  inference  firom  the  resolution  that  it 
does  authorize  the  Secretary  to  revive  this  contract.  It  is,  of 
course,  within  the  power  of  the  contractor  to  assent  to  such 
revival,  and  if  Congress  has  authorized  the  Secretary  to  revive 
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this  contract,  as  I  hold,  it  is  apparent  that  it  will  be  binding 
upon  both  parties.  It  will,  of  coarse,  be  necessary  that  the 
sureties  on  the  contractor's  bond  for  the  original  contract 
consent  to  be  bound  by  their  bond  for  all  work  done  in  con- 
nection with  the  revived  contract,  the  same  as  they  would 
have  been  bound  by  the  original  bond. 

As  to  the  form  of  this  revival,  a  short  memorandum  indorsed 
on  the  original  contract  to  that  effect  and  executed  by  all  the 
parties  to  the  contract  would  be  sufficient. 

The  amount  payable  under  this  revived  contract  has  been 
fixed  by  the  sum  provided  in  the  recent  appropriation  in  the 
sundry  civil  act  of  $160,000,  by  the  concluding  clause  thereof. 

There  can  be  no  question  that  the  appropriation  in  the  river 
and  harbor  act  of  June  3, 1896,  of  $60,000  ($10,000  of  which 
are  available  for  the  cost  of  superintendence  and  inspection), 
"for  maintenance  of  the  channel  by  dredging"  in  Mobile 
Harbor,  Alabama,  is  available  to  meet  expenses  that  may  be 
incurred  in  connection  with  the  revived  contract  of  October 
10, 1892,  only  to  the  extent  of  the  $10,000  for  superintendence 
and  inspection,  provided  that  the  Secretary  of  War  so  deter- 
mines to  use  it,  the  remaining  $50,000  being  appropriated  for 
work  in  connection  with  the  maintenance  of  the  channel 
already  dredged. 

Respectfully,  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller. 

The  Secretaby  of  War. 


LEAVES    OF    ABSENCE   IN   THE    GOVERNMENT 
PRINTING   OFFICE. 

The  dlaase  in  the  sundry  ciTil  appropriation  act  of  June  11^  1896,  author- 
izing pajrment  of  accrued  leave  in  the  Government  Printing  Office  to 
the  legal  representatives  of  former  employees,  authorizes  payment  of 
the  claim  of  W.  P.  Chew,  which  was  held  (1  Comp.  Dec,  354)  not  pay- 
able prior  to  the  passage  of  said  act. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  SO^  1896. 
Sir:  I  am  in  receipt  of  your  letter  of  the  19th  instant, 
incloslDg  two  vouchers  for  leave  of  absence  accrued  to  W.  P. 
Chew,  deceased,  amounting  to  $120.00,  being  the  same  vouch- 
ers referred  to  in  my  letter  of  April  6, 1895  (1  Comp.  Dec.,354). 
11268— VOL  2 40 
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You  ask  whether,  in  view  of  the  clanae  in  the  sundry  civil 
act  relating  to  pay  of  leaves  of  absence  to  employees  of  the 
Government  Printing  Office,  said  vouchers  may  now  be  paid. 
That  clause  is  as  follows: 

''And  the  Public  Printer  is  hereby  authorized  to  pay  to  the 
legal  representatives  of  any  employees  who  have  died  during 
the  fiscal  years  of  eighteen  hundred  and  ninety-four,  eighteen 
hundred  and  ninety-five,  eighteen  hundred  and  ninety-six,  or 
may  hereafter  die,  who  have  or  hereafter  may  have  any  accrued 
leave  of  absence  due  them  as  such  employees,  and  said  claims 
to  be  paid  out  of  any  unexpended  balani'es  of  appropriations 
for  the  payment  of  leaves  of  absence  to  the  employees  of  the 
Government  Printing  Office,  for  the  fiscal  years  eighteen 
hundred  and  ninety-four,  eighteen  hundred  and  ninety-five, 
eighteen  hundred  and  ninety-six,  and  out  of  any  future  appro- 
priations for  leaves  of  absence.'^ 

It  was  evidently  enacted  for  the  purpose  of  covering  such 
claims  as  Mr.  Chew's,  which  I  had  felt  myself  compelled  to 
decide  could  not  be  paid,  for  the  reasons  stated  in  my  letter  of 
April  6,  1895. 

As  the  case  comes  within  the  clause  above  quoted,  payment 
of  the  vouchers  may  be  made  from  the  appropriations  for  the 
fiscal  year  1894. 

Respectfully,  yours,  B.  B.  Bowler, 

Comptroller. 

The  Public  Printer. 


ERECTION  OF  LIGHT-HOUSE  AT  NORTH  MANITOU 

ISLAND. 

The  act  of  April  13, 1896,  authorizes  the  Light-Houae  Board  to  erect  the 
light-house  and  fog  signal  at  North  Hanitoa  Island,  notwithstanding 
title  to  the  site  has  not  yet  heen  vested  in  the  United  States  as  required 
hy  section  355,  Revised  Statutes. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

June  20j  1896. 
Sir:  I  am  in  receipt  of  your  letter  of  the  12th  instant, stat- 
ing that  yon  are  about  to  advertise  for  bids  for  the  erection  of 
a  double  keeper's  dwelling  and  fog-signal  house  at  North 
Manitou  Island,  Lake  Michigan,  Michigan,  and  to  incur  the 
necessary  expenses  connected  therewith,  under  instructions  of 
the  Light- House  Board;  that  the  land  npon  which  the  struo- 
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tares  are  to  go  is  not  owned  by  the  United  States  and  can  not 
now  be  leased,  because  the  owner  thereof  died  many  years  ago 
and  no  heirs  have  been  foand. 

Yoa  ask  whether,  under  the  circdmstances,  payments  for  the 
advertising  and  construction  may  be  made. 

An  act  approved  April  13, 1896,  provides: 

'^  That  the  Light- House  Board  be  authorized  to  proceed  with 
the  construction  of  the  lighthouse  and  fog  signal  on  North 
Manitou  Island,  Lake  Michigan,  heretofore  appropriated  for, 
and  that  the  aforesaid  Board  be  authorized  to  lease  the  land 
necessary  for  the  site  of  said  aid  to  navigation  until  a  perfect 
title  to  said  site  can  be  secured  by  condemnation  proceedings.'' 

It  evidently  was  the  intention  of  Congress  in  the  passage  of 
this  act  to  authorize  the  erection  of  the  light-house  buildings 
on  the  land  in  question,  notwithstanding  that  a  perfect  title 
thereto  had  not  been  secured,  which,  but  for  this  act,  could 
not  have  been  done  because  of  the  prohibition  contained' in 
section  355,  Revised  Statutes. 

Payment,  therefore,  for  the  advertising  and  construction  of 
the  buildings  referred  to  may,  under  the  circumstances,  be 
made. 

Respectfully,  yours,  R.  B.  Bowleb, 

Oiymptroller, 
Maj.  M.  B.  Adams, 

Light-Home  Engineer^  Ninth  District. 


IN  RE  APPEAL  OF  BARRY  BALDWIN,  UNITED 
STATES  MARSHAL  FOR  THE  NORTHERN  DIS- 
TRICT OF  CALIFORNIA. 

When  separate  jury  comDiisBioners  have  been  appointed  by  the  circnit  and 
district  courts  each  is  entitled  to  compensation  for  not  exoeeding  three 
days  in  any  term  of  the  court  for  which  he  acts  as  commissioner,  the 
appropriation  not  being  limited  to-  one  commissioner  for  both  courts. 

Treasuby  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  20  J 1896. 
Mr.  Barry  Baldwin,  United  States  marshal  for  the  northern 
district  of  California,  appeals  from  the  settlement  by  the  Aadi- 
tor  for  the  State  and  other  Departments  of  his  acconnt  under 
the  appropriation  "Pay  of  bailiffs,  etc.,  United  States  courts,'^ 
for  the  quarter  ending  December  31, 1895.    Among  the  items 
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disallowed  were  charges  for  the  services  of  more  than  one 
jary  commissiouer  in  connection  with  the  drawing  of  a  jnry 
for  the  November  term  of  the  United  States  courts,  on  the 
ground  that  the  appropriation),  which  reads,  ^^Compensation 
for  jury  commissioners,  five  dollars  per  day,  not  exceeding 
three  days  for  any  one  term  of  court,"  prohibited  the  payment 
for  more  than  three  days'  service  in  the  aggregate  of  jury  com- 
missioners at  any  one  term,  and -one  of  the  jury  commissioners 
had  already  served  aud  been  paid  for  three  days  for  the  Novem- 
ber term.  Mr.  Baldwin  explains  that  two  different  jury  com- 
missioners have  been  ai>pointed — one  by  the  judge  of  the  circuit 
court  for  the  circuit  court,  another  by  the  district  judge  for  the 
district  court. 

Section  800  of  the  Revised  Statutes,  as  ameuded  by  section 
2  of  the  act  of  June  30, 1879  (21  Stat.,  43),  provides: 

'<That  all  such  jurors,  grand  and  petit,  including  those  sum- 
moned during  the  session  of  the  court,  shall  be  publicly  drawn 
from  a  box  containing  at  the  time  of  each  drawing  the  names 
of  not  less  than  three  hundred  persons  possesuing  the  qualifi- 
catiqns  prescribed  in  section  eight  hundred  of  the  B^vis$ed 
Statutes,  which  names  shall  have  been  placed  therein  by  the 
clerk  of  such  court  and  a  commissioner  to  be  appointed  by 
the  judge  thereof,  which  commissioner  shall  be  a  citizen  of  good 
standing,  residing  in  the  district  in  which  such  court  is  held, 
and  a  well-known  member  of  the  principal  political  party,  in 
the  district  in  which  the  court  is  held,  opposing  that  to  which 
the  clerk  may  belong,  the  clerk  and  said  commissioner  each  to 
place  one  name  in  said  box  alternately,  without  reference  to 
party  affiliations,  until  the  whole  number  required  shall  be 
placed  therein." 

There  is  nothing  in  this  statute  which  indicates  that  only 
one  commissioner  shall  be  appointed  for  each  district  to  act  for 
both  the  circuit  and  district  courts.  On  the  contrary,  there  is 
very  much  which  indicates  a  contrary  intention;  for  instance, 
the  commissioner  must  be  '^a  well-known  member  of  the  prin- 
cipal i)oIitical  party,  in  the  district  in  which  the  court  is  held, 
opposing  that  to  which  the  clerk  may  belong,"  and  it  may  hap- 
pen that  the  clerk  of  one  of  the  courts  may  belong  to  one  of 
the  two  principal  political  parties  while  the  clerk  of  the  other 
court  may  belong  to  the  other,  so  that  it  would  be  impossible 
to  find  a  jury  commissioner  '*of  the  principal  political  party" 
opposed  to  that  to  which  the  clerks  belong.  Aside  from  this, 
however,  as  the  circuit  and  district  courts  are  distinct  courts, 
and  as  such  entitled  to  separate  juries,  it  seems  quite  dear  that 
separate  commissioners  are  authorized  by  the  act  of  June  30, 
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1879.    It  is  trae  the  act  of  August  8,  1888  (25  Stat.,  386), 
provides: 

^^That  the  act  of  Congress  approved  June  thirtieth,  eighteen 
hundred  and  seventy-nine,  chapter  fifty-two,  section  two,  be, 
asd  the  same  is  hereby,  amended,  so  that  whenever  any  circuit 
and  district  court  of  the  United  States  shall  be  held  at  the 
same  time  and  place  they  shall  be  authorized  and  required,  if 
the  business  of  the  courts  will  permit,  to  use  interchangeably 
the  juries  in  either  court  drawn  according  to  the  provisions  of 
said  act." 

But  it  does  not  change  the  provision  of  law  regarding  the 
manner  in  which  juries  shall  be  drawn.  On  the  contrary,  it 
clearly  implies  that  there  shall  be  separate  juries  for  the  dis- 
trict and  circuit  courts,  but  authorizes  and  requires  their  use 
interchangeably  when  the  business  of  the  courts  will  so  permit. 

If  the  judges  of  the  circuit  and  district  courts  in  th'e  north- 
ern district  of  California  have  seen  fit  to  appoint  separate  jury 
commissioners,  and  these  commissioners  have  in  fact  per- 
formed the  services  requirell  of  them  by  the  act  of  June  30, 
1879,  there  is  nothing  in  the  clause  in  the  appropriation  pro- 
'liding  for  their  compensation  which  deprives  these  separate 
commissioners  of  the  compensation  earned  by  them,  although 
both  served  at  the  same  time,  for  strictly  speaking,  although  the 
terms  of  the  circuit  and  district  courts  may  be  contemporane- 
ous, yet  there  are  in  fact  separate  terms  of  different  courts. 
The  items  disallowed  by  the  Auditor  will  therefore  now  be 
allowed. 

E.  B.  Bowler, 

Comptroller, 

CONSTRUCTION  OF  AN  ACT  FOR  THE  PAYMENT  OP 

A  SPECIFIED  AMOUNT  TO  THE  PERSON  NAMED 

THEREIN. 

The  specific  amount  which  the  Secretary  of  the  Treasury  has  been  directed 
to  pay  to  a  claimant  named  in  an  act  must  be  paid  to  him  notwith- 
Btandini;  the  sum  actually  due  to  satisfy  the  claim  referred  to  in  the 
act  is  less  than  the  amount  appropriated. 

Tbbasury  Dbpabtment, 
Office  of  Comptbollbk  of  the  Treastjby, 

JuThe  20^  1896. 
The  Anditor  for  the  Post-Office  Department  on  May  18, 1896, 
made  an  original  constmction  of  an  act  as  follows : 

"The  inclosed  act  of  Congress  for  the  relief  of  George  H, 
Lott,  a  citizen  of  Mississippi,  approved  March  23,  1896,  pro- 
vides that  he  be  paid  the  sum  of  $148,  'that  being  the  amount 


Digitized  by  VjOOQ  IC 


630  DECISIONS   OF    THE    COMPTBOLLEE. 

deducted  by  the  Post-Office  Department  from  the  pay  of  said 
George  H.  Lott,  as  subcontractor  on  mail  route  numbered 
2(>530,  in  the  State  aforesaid,  because  the  mail  service  thereon 
was  performed  by  the  minor  son  of  the  postmaster  at  Stix, 
Mississippi.'    The  facts  in  the  case  are  as  follows: 

"A  deduction  of  $148.90  was  imi)osed  by -the  PostmasteY- 
General  against  route  26o30,  Mississippi,  June  3,  1895,  $9.89 
of  which  was  for  failure  to  perform  service  on  a  part  of  the 
route,  and  the  balance,  $139.01,  because  the  minor  son  of  a 
postmaster  had  been  employed  to  carry  the  mail. 

"  Thi 8  deduction  was  divided  pro  rata  between  the  contractor 
and  subcontractor,  and  in  the  settlement  of  their  accounts 
Mr.  Lott,  the  subcontractor,  was  charged  $121.82  and  the 
contractor  $27.08. 

'*  Mr.  Lott's  pro  rata  sjiare  of  that  part  of  the  deduction 
impovsed  because  a  minor  was  employed  in  carrying  the  mail 
amounts  to  $113.73. 

'*•  It  was  clearly  the  intention  of  Congress  to  reimburse  Mr. 
Lott  for  the  amount  actually  deducted  from  his  pay  for  employ- 
ing a  minor  to  carry  the  mail,  and  for  no  other  purpose,  and 
this  office  so  decides.  The  sum  of.  $148  was  evidently  inserted 
in  the  bill  by  mistake,  or  on  erroneous  information. 

I  have,  therefore,  the  lionor  to  inform  you  that  the  payment 
of  this  account  has  been  suspended,  and  as  an  original  con- 
struction of  said  act  is  involved,  the  case  is  respectfully  submit- 
ted to  you  in  com^iliance  with  the  provisions  of  section  8,  volume 
:28,  Statutes  at  Large,  page  208,  for  approval,  disapproval,  or 
modification  of  the  decision  reached  by  this  oflBce." 

The  act  in  question  reads  as  follows: 

"That  the  Secretary  of  the  Treasury  be,  and  is  hereby,  au- 
thorized and  directed  to  pay  to  George  H.  Lott,  a  citizen  of 
Mississippi,  the  sum  of  one  hundred  and  forty-eight  dollars, 
that  being  the  amount  deducted  by  the  Post-Office  Department 
from  the  pay  of  said  George  H.  Lott  as  subcontractor  on  mail 
-route  numbered  twenty-six  thousand  five  hundred  and  thirty, 
in  the  State  aforesaid,  because  the  mail  service  thereon  was  per- 
formed by  the  minor  son  of  the  postmaster  at  Stix,  Mississippi.'' 

When  this  construction  reached  the  Comptroller  he  brought 
the  matter  to  the  attention  of  the  Secretary  of  the  Treasury, 
in  order  that  the  question  might  be  submitted  to  Congress 
for  such  action  as  Congress  might  see  fit  to  take  at  its  recent 
session.  The  matter  having  been  brought  to  the  attention  of 
Congress  by  the  Secretary  of  the  Treasury,  and  no  action 
having  been  taken  by  Congress,  it  becomes  necessary  to  pass 
upon  the  construction  placed  by  the  Auditor  VLjpon  the  act 

In  United  States  v.  Jordan  (113  U.  S.,  418)  an  act  was  con- 
strued providing — 

"That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
authorized  and  directeil  to  remit,  refund,  and  pay  back,  out  of 
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any  moneyB  in  the  Treasury  not  otherwise  appropriated,  to  the 
following-nanied  citizens  of  Tennessee,  or  the  legal  representa- 
tives of  such  as  are  deceased,  the  amount  of  taxes  assessed 
upon  and  collected  from  the  said  named  persons  contrary  to 
the  provisions  of  the  regulations  issued  by  the  Secretary  of 
the  Treasury,  imder  date  of  June  twenty-first,  eighteen  hun- 
dred and  sixty-five,  and  published  in  special  circular  numbered 
sixteen,  from  the  Internal  Eevenue  Office,  of  that  date,  said 
refunding  having  been  recommended  by  the  Secretary  of  the 
Treasury,  under  date  of  June  nineteenth,  eighteen  hundred  and 
seventy- three;  that  is  to  say,  to" — ^followed  by  the  names  of  81 
persons,  and  the  specification  of  a  sum  of  money  opposite  to 
each  name,  and  among  them  this:  ^^To  Edward  L.  Jordan,  two 
thousand  two  hundred  and  ninety  dollars;  *  ♦  *  all  of 
Eutherford  County,  Tennessee,  •  *  *  said  persons,  and 
each  of  them,  having  filed  their  claims  in  the  office  of  the  Com- 
missioner of  Internal  Eevenue  prior  to  the  sixth  of  June,  eight- 
een hundred  and  seventy-three." 

It  was  held  in  that  case  that  the  statute  did  not  leave  open 
any  question  for  the  determination  of  the  accounting  officers  of 
the  Treasury  other  than  the  identity  of  the  claimants  with  the 
X>ersons  named  in  the  act,  and  that  the  language  of  the  act  was 
too  clear  to  admit  of  doubt  '*  that  Congress  undertook,  as  it  had 
a  right  to  do,  to  determine  not  only  what  particular  citizens  of 
Tennessee  by  name  should  have  relief,  but  also  the  exact 
amount  which  should  be  paid  to  each  one  of  them."  (See  also 
United  States  v.  Price,  116  U.  S.,  43.) 

As  the  language  of  the  act  of  March  23, 1896,  for  the  benefit 
of  Mr.  Lott  is,  "that  the  Secretary  of  the  Treasury  be,  and  is 
hereby,  authorized  and  directed  to  pay  to  George  H.  Lott,  a 
citizen  of  Mississippi,  the  sum  of  one  hundred  and  forty-eight 
dollars,"  under  the  principle  decided  in  United  States  v.  Jordan 
and  United  States  v.  Price  (supra)  it  is  clear  that  there  is  no 
authority  in  the  Secretary  of  the  Treasury  or  the  accounting 
officers  to  withhold  payment  of  the  full  amount  which  the  act 
directs  shall  be  paid  to  Mr.  Lott,  although  that  amount  is  more 
than  the  sum  deducted  by  the  Post-Office  Department  from 
the  pay  of  Mr.  Lott.  The  construction  placed  upon  this  act 
by  the  Auditor  is  modified  accordingly,  so  as  to  authorize  pay- 
ment to  Mr.  Lott  of  the  full  amount  specified  in  the  act,  to  wit, 
$148. 

E.  B.  Bowler, 

Comptroller. 
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OONSTBFCTION  OF  SECTION  3709  OF  THE  REVISED 

STATUTES, 

Section  3709,  Revised  Statutea,  doee  not  require  the  advertising  for  propo- 
sals nor  the  entering  into  contracts  for  the  poichase  of  patented  or 
copyrighted  articles  where  the  benefit  of  competition  can  not  be 
seonred. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

June  20j  1896. 
The  Aaditor  for  the  Post-Office  Department  made  a  decision 
construing  section  3709,  Bevised  Statutes,  as  follows: 

^<I  have  the  honor  to  certify  to  you  the  decision  of  this  offiee 
modifying  the  existing  construction  of  section  3709  of  the  Re- 
vised Statutes  of  the  United  States  and  the  continued  prac- 
tice in  this  office  in  relation  to  certain  accounts  i^ertaining  to 
the  free-delivery  service  of  the  Post-Office  Department. 

"This  office,  under  its  construction  of  section  3709  of  the 
Bevised  Statutes,  requires  duplicates  of  contracts  for  all  sup- 
plies  purchased  by  the  Post-Office  Department  to  be  filed  in 
this  office,  except  in  cases  where  there  is  no  contract  and  an 
immediate  purchase  of  the  article  is  desired,  the  practice  has 
been  to  require  a  statement  upon  the  voucher  by  the  purchas- 
ing officer  that  the  purchase  was  required  by  an  exigency  of 
the  service. 

"This  construction  seems  never  to  have  been  fully  applied 
to  purchases  made  for  the  free-delivery  service.  Contracts  for 
articles  required  for  that  service  are  invariably  ^led  in  this 
office,  but  purchases  made  outside  of  any  contract  have  here- 
tofore been  audited  without  the  exigency  clause  having  been 
indorsed  upon  the  voucher. 

"This  office  now  requires  that  contracts  shall  be  filed,  or  the 
exigency  clause  shall  be  indorsed  upon  market  purchases  for 
the  free-delivery  service,  and  has  accordingly  so  notified  the 
Postmaster-General. 

"The  accounts  which  have  been  received  in  this  office  and 
not  yet  audited,  that  are  affected  by  tbis  decision,  are  sus- 
pended awaiting  your  approval,  disapproval,  or  modification  of 
this  decision.^' 

Ul)on  the  receipt  of  this  decision  a  copy  was  sent  to  the 
Postmaster-Oeneral,  with  a  request  for  his  opinion  upon  the 
question  involved,  to  which  the  following,  reply  was  made  by 
the  First  Assistant  Postmaster-General : 

"  I  have  the  honor  to  acknowledge  rec>eipt  of  your  letter  of 
the  2d  instant,  inclosing  a  number  of  certificates  of  authori- 
zation for  the  expenditure  of  free-delivery  appropriation  for 
certain  supplies  for  the  free-delivery  service  throughout  the 
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country,  together  with  a  communication  from  the  Aadltor  for 
the  Post-Office  Department,  dated  May  29,  in  relation  to 
auditing  the  same. 

"  The  above  certificates  are  for  expenditures  of  money  for 
the  following  purposes: 

"  (1)  Postal  straps  (for  use  of  letter  carries). 

"  (2)  Bundy  time  clocks  for  the  use  of  letter  carriers. 

"  (3)  Groff  attachments  for  street  letter  boxes. 

**  (4)  Copies  of  city  directories  lor  use  of  letter  carriers. 

^^  (5J  Kepairing  satchels  and  shipping  repaired  satchels. 
Time  cards  for  street  letter  boxes. 
Erecting,  painting,  and  repairing  street  letter  boxes. 
[)he  postal  straps  used  by  the  Department  are  famished 
by  George  D.  Lamb,  of  New  Haven,  Conn.,  patentee,  owner, 
and  manufacturer  of  <  Lamb's  national  strap  fastener,'  which 
is  deemed  by  the  Department  to  be  better  adapted  than  any 
other  article  on  the  market  for  use  of  letter  carriers. 

*'The  Bundy  clock  is  an  automatic  time  recorder,  patented, 
owned,  and  manufactured  by  the  Bundy  Manufacturing  Com- 
pany of  Binghamton,  N.  Y.  It  is  the  only  time  clock  on  the 
market  that  I  know  of  which  records  the  exact  time  of  letter 
carriers  in  figures,  which  is  desirable  under  the  exactions  of 
the  eight  hour  law. 

"The  attachment  for  street  letter  boxes,  known  as  the  Groff 
fastener,  is  patented,  owned,  and  manufactured  by  Groff 
Brothers,  Washington,  D,  C.  This  fastener  is  an  automatic 
device  for  attaching  letter  boxes  to  posts  or  other  objects,  and 
enables  the  Department  to  make  a  saving  of  time  and  money 
whenever  the  street  letter  boxes  are  painted,  transferred,  or 
repaired,  No  other  automatic  fastener  has  been  brought  to 
the  attention  of  this  Department. 

"The  postmasters  at  the  various  free-delivery  offices  are 
authorized  annually  to  purchase  a  number  of  copies  of  the 
local  city  directory  for  use  of  letter  carriers.  These  are  indis- 
pensable and  can  be  purchased  only  from  the  publisher  of  the 
directory,  who  is  protected  by  a  copyright,  and  it  would  be 
impossible  to  buy  such  directories  from  any  other  sources. 

"The  postmasters  at  difierent  cities  are  authorized  from  time 
time,  as  the  exigencies  of  the  service  require,  to  paint  letter 
boxes,  erect  new  boxes,  transfer  boxes,  or  repair  boxes. 

"Time-cards  are  attached  to  street  letter  boxes  to  show  the 
hours  that  mail  is  collected  and  the  number  of  collections  made 
from  each  box. 

"The  cards  must  necessarily  differ  in  each  city,  as  they  must 
conform  to  the  time  of  arrival  and  departure  of  mail,  and 
must  be  changed  from  time  to  time  to  meet  the  exigencies  of  a 
change  in  schedule  of  mail  trains  and  an  increase  or  decrease 
of  number  of  daily  collections. 

"On  October  1, 1893,  a  repair  shop  was  opened  at  the  Balti- 
more city  post  office,  by  authority  of  the  Postmaster-General, 
and  W.  H.  Coram  placed  in  charge,  with  compensation  fixed  as 
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follows :  For  receiviDg,  assorting,  and  reshipping,  12^  cents  per 
satchel  when  reshipp^ }  for  repairing  satchels,  20  cents  each — 
a  total  of  32^  cents  per  satchel  reissued. 

^'In  making  authorizations  this  Department  has  followed 
the  custom  in  vogue  since  the  establishment  of  the  free-delivery 
service.  Such  authorizations  have  up  to  the  present  time  been 
accepted  by  the  Auditor  for  the  Post-Office  Department  and 
accounts  based  upon  them  passed  by  him. 

^' Items  1  to  4,  inclusive,  are  clearly  of  the  class  considered 
by  Attorney-General  MacYeagh  in  17  Opin.  A.  G.,  84.  The 
articles  purchased  being  patented  or  copyrighted,  can  only  be 
obtained  from  the  owners  of  such  patent  or  copyright,  making 
competition  among  bidders  impossible. 

<4tem  5,  I  respectfully  submit,  comes  within  the  exception 
provided  in  section  3709,  Eevised  Statutes,  the  expenditure 
being  for  personal  services  just  as  employees  in  the  mail  bag 
repair  shop. 

^^  Items  6  and  7  cover  a  class  of  exigency  expenditures  pro- 
vided for  in  section  3709,  Eevised  Statutes,  and,  while  it  hafi 
never  been  the  custom  heretofore  to  stamp  ux>on  the  certificates 
of  authority  anything  to  sliow  an  exigency  purchase,  I  see  no 
reason  why  it  should  not  be  done  if  such  additional  data  are 
now  desired  by  the  Auditor  in  expediting  the  auditing  of 
accounts,  but  I  respectfully  submit  that  the  certificates  of  all 
allowances  shall  be  stamped  'exigency'  where  exigency  exists, 
and  all  other  certificates  based  upon  contracts  or  patent  or 
copyright  shall  not  be  stamped,  but  copies  of  such  contracts  and 
knowledge  of  such  patents  or  copyrights  shall  be  furnished 
said  Auditor  for  his  files  by  this  office.'^ 

I  am  of  the  opinion  that  the  letter  of  the  First  Assistant 
Postmaster-General  contains  a  correct  expression  of  the  law  in 
regard  to  the  manner  in  which  purchases  are  required  to  be 
made  by  section  3709,  Eevised  Statutes.  When  patented  or 
copyrighted  articles  can  not  be  purchased  from  the  trade  gen- 
erally, but  only  from  the  manufacturer  or  owner  of  the  patent 
or  of  the  copyright,  it  is  clear  that  no  competition  in  furnish- 
ing such  articles  can  exist,  and  therefore  the  purchase  of  such 
articles  is  not  within  the  provisions  of  section  3709,  as  held  by 
Attorney-General  MacVeagh  in  17  Opin.  A.  G.,84. 

Under  the  statements  made  by  the  First  Assistant  Post- 
master-General in  regard  to  the  repairs  to  satchels,  it  is  clear 
that  W.  H.  Coram  is  an  employee  of  the  Post-OfBce  Depart- 
ment, whose  compensation  is  fixed  by  the  piece  instead  of  by 
time,  and  therefore  the  payments  are  for  ^*  personal  services," 
specially  exempt  from  advertisement  and  contract  by  section 
3709.    His  case  clearly  comes  within  Attorney-General  Devens's 
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definition  of  << personal  services,"  in  15  Opin.  A.  G.^  235-243. 
The  other  items  are  those  which  may  be  pnrchased  in  an  emer- 
gency without  previous  advertisement  and  contract,  and  as  the 
First  Assistant  Postmaster-General  states  that  those  purchases 
were  so  made,  and  that  in  future  such  faot  will  be  certified  upon 
the  vouchers,  it  is  manifest  that  credit  for  payments  made  by 
liostmasters  for  these  items  must  now  be  allowed. 

The  construction  placed  upon  section  3709  by  the  Auditor  is 
therefore  modified  accordingly. 

E.  B.  BowiiEB, 

Comptroller. 


EXTENSION   OF   CONTRACT   AND    WAIVER   OF 
PENALTY. 

The  Secretary  of  War  has  authority  to  extend  the  time  for  the  completion 
of  a  contract  made  on  behalf  of  liis  Department,  and  to  waive  the  i)en- 
alty  for  noncompletion  within  the  contract  period,  when  he  deems 
such  action  not  prejudicial  to  the  interests  of  the  Government. 

Tbbasuey  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  22,  1896. 

Sir:  I  am  in  receipt  of  a  letter,  dated  May  29,  1896,  from 
the  Chief  of  Engineers  of  the  Army,  referring  to  your  refer- 
ence of  April  29  of  a  letter  of  Mr.  Lindon  W.  Bates  in  regard 
to  certain  payments  to  be  made  under  his  contract  for  the 
building  of  a  dredge,  and  stating  that,  by  your  authority, 
certain  questions  raised  in  that  reference  are  withdrawn,  and 
asking  for  a  decision  upon  only  one  of  the  questions  therein 
presented. 

It  appears  that  Mr.  Lindon  W.  Bates  entered  into  a  con- 
tract, dated  January  25, 1895,  but  not  approved  by  the  Chief 
of  Engineers  until  February  23, 1895,  for  the  construction  of  a 
hydraulic  dredge,  to  be  completed  by  August  1, 1895.  Among 
the  specifications  which  form  a  part  of  the  contract  was  the 
following: 

^^Each  bidder  shall  also  bind  himself,  in  case  his  plan  is 
accepted,  to  deliver  the  dredge  and  dredging  plant  on  or 
before  August  1, 1895,  and  in  case  of  noncompletion  on  that 
date,  there  shall  be  deducted  from  the  contract  price  two  hun- 
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dred  and  fifty  ($260)  dollars  fbr  every  day  after  that  date 
required  for  completion.^ 

For  reasons  satisfactory  to  the  Ohief  of  Engineers,  upon  the 
request  of  Mr.  Bates,  in  a  letter  dated  June  10,  1895,  giving 
reasons  for  such  request  (mainly  that  there  had  been  delay  in 
approving  his  contract  and  in  finally  perfecting  the  detail 
plans  for  the  dredge),  an  extension  of  ninety  days  in  the  time 
of  delivery  was  granted  to  Mr.  Bates  '<  with  omission  of  penalty 
for  period  of  extension." 

The  question  presented  for  determination  is  whether,  in 
making  payment  to  Mr.  Bates  under  the  contract,  he  is  author- 
ized to  receive  the  $250  daily  penalty,  waived  in  the  manner 
above  described,  for  the  period  of  said  extension. 

That  ordinarily  the  oflicer  of  the  Government  authorized  to 
make  a  contract  has  the  power  to  extend  the  time  for  its  per- 
formance or  to  otherwise  modify  a  contract  which  the  law  does 
not  specifically  require  to  be  entered  into  in  a  particular  way, 
provided  the  interests  of  the  Government  are  not  injuriously 
affected  by  such  extension  or  othei-  modification,  seems  well 
established.  (Solomon  v.  United  StateSj  19  Wall.,  17;  21  Opin. 
A.  G.,  12,  78;  2  Comp.  Dec.,  242.)  Where  the  question  to  be 
determined  is  whether  the  modification  of  the  contract  is  justi- 
fied as  not  prejudicial  to  the  interests  of  the  Government,  the 
decision  of  the  proper  executive  officer  acting  in  good  faith, 
must  necessarily  be  conclusive  upon  the  accounting  officers  or 
the  proper  disbursing  officers  in  making  payments  under  such 
contracts  {ante,  p.  242).  In  this  case  the  officer  who  made 
the  contract,  with  the  approval  of  the  Chief  of  Engineers, 
having  determined  that  the  facts  of  the  case  justified  the 
extension  of  the  contract  "with  omission  of  the  penalty  for 
the  period  of  the  extension,"  it  follows  that  payment  may  be 
made  to  Mr.  Bates  of  the  $250  daily  x>enalty  waived  during 
the  period  for  which  the  contract  was  extended. 
Eespectfully,  yours, 

B.  B.  BOWLEB, 

Comptroller. 

The  Seobbtaby  op  Wab. 
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SUPPLIES    FOR    COAST   AND    GEODETIC    SURVEY 

VESSELS, 

The  expense  of  providing  a  Teasel  of  the  Coast  and  Geodetic  Snrvey  with 
fumitare,  crockery,  etc.,  is  properly  payable  fVom  the  appropriation 
made  for  the  expenses  of  the  work  in  connection  with  which  the 
vessel  is  nsed,  the  appropriation  for  repairs  and  maintenance  of 
vessel  being  nsed  only  for  repairs  and  the  addition  of  articles  in  the 
nature  of  permanent  fixtures. 

Tebasuby  Depabtment, 
Office  of  Comptbollbb  of  the  Tbeasuby, 

June  22^  1896. 

Sib  :  I  am  in  receipt,  by  your  reference,  of  a  letter  from  the 
Superintendent  of  the  Coast  and  Geodetic  Survey  of  the  22d 
instant,  stating  that  it  is  desired  to  purchase  for  the  Coast 
Survey  schooner  Matchless  articles  such  as  furniture,  crockery, 
sailmaker's  and  boatswain's  outfit,  and  other  articles  of  a  gen- 
erally similar  character;  that  said  vessel  has  recently  been 
rebuilt  and  is  not  assigned  for  any  duty,  but  is  in  charge  of  a 
ship  keeper  at  Baltimore,  Md. 

You  ask  whether  said  purchases  may  be  made,  the  cost 
thereof  payable  from  the  appropriation  *' Party  expenses, 
1896,''  under  the  subitem  "Objects  not  named." 

It  appears  that  by  long-established  practice  the  appropri- 
ation for  party  expenses  has  been  treated  as  available  for  the 
payment  of  articles  such  as  those  above  described,  rather  than 
the  appropriation  for  repairs  and  maintenance  of  vessels, 
which  has  been  treated  as  limited  to  the  repairs  of  the  vessel 
proper  and  of  the  maintenance  of  what  may  be  termed  its 
fixtures,  as  sails,  etc.j  as  distinguished  from  its  equipment, 
which  has  been  paid  for  from  "Party  expenses." 

When  a  vessel  is  assigned  to  any  particular  duty  these 
expenses  of  equipment  are  paid  from  that  subdivision  of  the 
appropriation  "Party  expenses"  made  for  the  work  to  which 
the  vessel  is  assigned.  The  Matchless  not  being  now  assigned 
to  any  particular  duty,  these  expenses  are  not  payable  from 
any  one  of  those  subdivisions  of  the  appropriation  for  party 
expenses. 

The  subdivision  "Objects  not  named"  reads  as  follows: 

<*For  objects  not  hereinbefore  named  that  may  be  deemed 
urgent.*'    •    •    # 


Digitized  by  VjOOQ  IC 


638  DECISIONS   OP   THE   COMPTBOLLER. 

In  view  of  the  fact  that  the  Matchless  is  not  now  assigned 
to  any  particnlar  dnty,  and  that  it  does  not  appear  to  be  the 
intention  to  immediately  assign  her  to  any  particular  duty,  it 
is  difficult  to  see  how  the  expenses  which  it  is  proposed  to 
incur  can  be  "  deemed  urgent."  Until  it  is  proposed  to  assign 
the  Matchless  to  some  particular  duty,  therefore,  the  appro- 
priation ^^ Objects  not  named"  would  not  be  available,  becauise 
the  purchases  would  not  be  urgent,  while  if  the  Matchless  were 
assigned  to  any  particular  duty  the  appropriation  made  for 
the  particular  duty  to  which  she  was  assigned  would  be  the 
appropriation  from  which  these  expenses  should  be  paid. 

In  any  case,  therefore,  the   appropriation  "Objects    not 
named"  is  not  available  for  these  expenses. 
BespectfuUy,  yours, 

B.  B.  BOWLJBB, 

Comptroller, 
The  Secbetabt  of  the  Tbeasubt. 


PAY  OF  SESSION  CLEBKS  OP  THE  HOUSE  OF 
BEPBESENTATIYES. 


Under  the  joint  resolntion  of  June  28, 1886,  providing  that  the  pay  of  i 
sion  clerks  to  committees  of  the  House  of  Bepresentatives  shall  begin 
from  the  time  such  clerks  enter  upon  the  discharge  of  their  duties^  to 
be  ascertained  and  evidenced  by  the  certificate  of  the  chairmen  of  the 
several  committees,  such  a  clerk  is  not  entitled  to  compensation  from 
the  beginning  of  the  session,  on  the  certificate  of  the  chairman,  bnt 
only  from  the  date  when  he  enters  npon  the  disoharge  of  his  duties  as 
clerk  to  the  committee,  which  can  in  no  event  be  prior  to  the  appoint- 
ment of  the  committee  by  the  Speaker. 

Tbeasuby  Dbpabtmbnt, 
Office  of  Comptbolleb  of  the  Tbeasuby, 

June  23y  1896. 
The  Auditor  for  the  State  and  other  Departmeuts  made  the 
following  construction  of  an  act : 

*'In  the  account  for  third  quarter,  1896,  of  A.  McD<  well. 
Clerk  of  the  House  of  Bepresentatives,  under  appropriation 
'Salaries,  officers  and  employees,  House  of  Eepresentativej*,' 
charges  are  made  for  payments  to  the  clerks  of  two  commit- 
tees, to  wit,  Committee  on  Baoking  and  Currency  and  Com- 
mittee on  Territories,  of  per  diems  from  the  first  day  of  the 
session  and  nineteen  days  before  the  committees  of  which  they 
were  clerks  were  appointed.    The  papers  which  are  herewith 
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transmitted  show  that  Mr.  McDowell  relies  upon  joint  resola- 
tion  of  June  28, 1886  (24  Stat,  342),  to  justify  him  in  paying 
the  clerks  for  the  time  certified  by  the  chairmen  of  the  com- 
mittees. 

"The  joint  resolution  referred  to  is  as  follows: 

*'*That  the  pay  of  clerks  to  the  committees  of  the  House  of 
Representatives  which  have  been  or  may  be  hereafter  author- 
ized by  the  House,  who  are  paid  during  the  session  only,  shall 
begin  from  the  time  such  clerks  entered  upon  the  discharge  of 
their  duties,  which  shall  be  a8cert;ained  and  evidenced  by  the 
certificate  of  the  chairman  of  the  several  committees  employ- 
ing clerks  for  the  session  only.' 

''  It  seems  to  me  that  the  resolution  does  not  authorize  the 
chairmen  of  committees  to  ascertain  that  a  clerk  to  a  commit- 
tee was  employed  before  the  committee  existed.  He  is  paid  as 
clerk  to  a  committee,  and  I  fail  to  see  how  he  could  be  clerk 
to  a  committee  when  there  was  no  committee  to  be  clerk  to. 

"Mr.  McDowell  says  that  he  was  informed  that  such  pay- 
ment had  been  made  by  his  predecessor,  but  a  careful  exami- 
nation of  the  pay  rolls  of  that  office  shows  that  no  clerks  were 
paid  by  him  in  either  the  Fifty-second  or  Fifty-third  Congress 
for  any  time  before  the  committees  were  appointed. 

"I  therefore  decide  that  the  items  referred  to  should  be  dis- 
allowed, and,  as  such  decision  involves  an  original  construction 
of  the  law,  the  items  will  be  susi)ended,  and  this  decision  is 
submitted  to  you  under  the  fifth  clause  of  section  8,  act  of  July 
31,  1894." 

The  appropriation  contained  in  the  act  of  March  2,  1895  (28 
Stat.,  769),  from  which  the  compensation  of  the  clerks  in  ques- 
tion is  payable,  is  as  follows: 

"For  nineteen  clerks  to  committees,  at  six  dollars  each  per 
day  during  the  session,  twenty-four  thousand  one  hundred  and 
sixty-eight  dollars.'^ 

The  joint  resolution  of  June  28, 1886,  quoted  by  the  Auditor, 
clearly  provides  that  the  certificate  of  the  chairman  of  a  com- 
mittee authorized  by  the  House  to  employ  a  clerk,  to  be  paid 
during  the  session  only,  shall  be  the  exclusive  evidence  as  to 
the  time  when  the  clerk  of  such  committee  enters  upon  the 
discharge  of  his  duties.  In  order  to  make  that  resolution 
effective,  however,  two  facts  must  be  ascertained  by  other 
evidence  than  the  certificate,  first,  that  the  member  signing  the 
certificate  as  chairman  is  in  fact  the  chairman  of  the  committee 
of  which  he  purports  to  be  the  chairman,  and  secondly,  that 
said  committee  is  authorized  by  the  House  to  employ  a  clerk, 
to  be  paid  during  the  session  only. 

Bule  X  of  the  present  House  of  Eepresentatives,  relating  to 
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committees^  specifically  provides  for  a  committee  ''  On  Banking 
and  Currency,  to  consist  of  seventeen  members,"  and  a  com- 
mittee ^<On  the  Territories,  to  consist  of  thirteen  members." 
Paragraph  4  of  said  rule  is  as  follows: 

<^The  chairman  shall  appoint  the  clerk  or  clerks  of  his  com- 
mittee, subject  to  its  approval,  who  shall  be  paid  at  the  public 
expense,  the  House  having  first  provided  therefor." 

A  similar  paragraph  has  been  in  the  rules  of  the  House  of 
Bepresentatives  of  many  previous  Congresses. 

In  conformity  with  the  rules  of  the  House  the  Speaker 
appointed  the  committees  of  the  House,  including  those  on 
Banking  and  Currency  and  on  the  Territories,  December  21, 
1895.  On  December  23  the  following  resolution  was  adopted 
by  the  House:. 

"  Resolvedy  That  the  Gonunittee  on  Accounts  is  hereby  anthor- 
ized  and  directed  to  designate  the  committees  of  the  House  to 
which  the  clerks  provided  for  by  the  legislative,  executive,  and 
judicial  appropriation  bill  for  the  fiscal  year  ending  June  30, 
189C,  should  be  allowed  and  assigned  for  the  present  Congress, 
and  report  by  resolution  to  the  House  tor  its  action  thereon" — 

and  on  January  7, 1896,  the  Committee  on  Accounts  reported 
a  resolution  assigning  a  clerk  to  each  of  several  committees, 
including  the  Committee  on  Banking  and  Currency  and  the 
Committee  on  the  Territories,  which  resolution  was  adopted 
on  the  same  day.  Until  January  7  it  is  clear  that  it  could  not 
have  been  known  that  the  Committees  on  Banking  and  Cur- 
rency and  on  the  Territories  would  each  be  entitled  to  a  clerk, 
who  should  be  paid  during  the  session  only,  and  as  there  is  no 
other  provision  for  the  employment  of  a  clerk  to  a  committee 
than  that  found  in  paragraph  4  of  Rule  X,  above  quoted,  it 
might  be  contended  that  there  could  be  no  clerk  to  any  com- 
mittee not  provided  with  an  annual  clerk  until  the  assignment 
made  by  the  House  on  January  7  of  the  nineteen  session  clerks, 
whose  compensation  was  provided  for  by  the  act  of  March  2, 
1895.  This  construction  was  suggested  by  Comptroller  Law- 
rence in  1884  (5  Lawrence,  Comp.  Dec.,  396-400),  and  no  doubt 
the  joint  resolution  of  June  28, 1880,  was  adopted  for  the  pur- 
I)ose  of  overcoming  Mr,  Lawrence's  objection  and  legalizing  the 
practice  which  had  theretofore  prevailed  of  paying  clerks  to 
committees,  entitled  to  a  clerk,  who  should  be  paid  during  the 
session  only,  for  a  period  prior  to  the  time  when  the  clerks 
authorized  to  be  paid  during  the  session  only  were  assigned  by 
the  House.    There  is  nothing  in  this,  however,  which  indicates 


Digitized  by  VjOOQ  IC 


PAY  OP  SESSION  CLBBK8.  641 

an  intention  upon  the  part  of  Congress  to  pay  any  one  who 
was  not  a  clerk  to  a  committee,  and  it  seems  clear  that  there 
can  not  be  a  clerk  to  a  committee  until  there  is  in  existence 
a  committee  of  which  he  is  the  clerk.  Upon  this  point  Mr. 
Walker,  the  chairman  of  the  Committee  on  Banking  and  Cur- 
rency, wrote  to  the  disbursing  clerk  of  the  House  of  Eepre- 
sentatives  as  follows: 

"Not  only  from  December  2,  the  beginning  of  the  session, 
but  prior  to  that  time,  I  was  in  receipt  of  a  large  correspond- 
ence, coming  from  New  England  to  California,  addressed  to 
me  as  the  prospective  chairman  of  the  Committee  oa  Banking 
and  Currency,  and  concerning  matters  to  come  before  the  com- 
mittee in  Its  regular  work.  Mr.  Frank  Eoe  Batchelder,  the 
clerk  of  the  committee,  attended  to  that  correspondence  and 
to  other  work  which  concerned  this  committee,  and  is  entitled 
to  pay  for  the  same  under  the  law  making  the  appropriation. 
Practically  the  whole  of  his  time  was  devoted  to  work  to  come 
before  the  committee,  rather  than  to  my  private  business  or  my 
ordinary  Congressional  business. 

*'  The  money  appropriated  to  pay  for  that  service  contem- 
plated his  being  paid  from  the  beginning  of  the  session,  and 
the  work  of  this  clerk  continued  from  December  2  rather  than 
began  with  the  beginning  of  the  session. 

"The  Sergeant- at- Arms  might  as  well  refuse  to  pay  a  Con- 
gressman's salary  from  the  4th  of  March  because  he  had  not 
been  sworn  in  until  the  2d  day  of  December,  under  the  act  fix- 
ing his  compensation,  as  for  the  disbursing  clerk  of  the  House 
to  refuse  to  pay  the  clerk  for  work  done  beginning  on  the  2d 
day  of  December  because  the  committee  of  which  he  is  clerk 
was  not  organized  until*  December  21." 

Mr.  Scranton,  chairman  of  the  Committee  on  the  Territories, 
also  wrote  a  letter  substantially  to  the  same  effect.  However 
certain  these  gentlemen  may  have  been  in  their  own  minds  that 
they  would  be  appointed  by  the  Speaker  the  chairmen  of  the 
committees  on  Banking  and  Currency  and  on  the  Territories 
respectively,  it  is  clear  that  they  never  legally  became  such 
until  they  were  so  appointed  by  the  Speaker  December  21, 
1895;  and  furthermore,  as  such  prospective  chairmen  no  power 
had  been  conferred  upon  them  to  appoint  clerks  to  the  com- 
mittees of  which  they  became  chairmen  December  21,  1895, 
for  Bule  X  only  authorizes  the  chairmen  of  committees  to  ap- 
point clerks,  and  then  only  subject  to  the  approval  of  the  com- 
mittee, and  until  December  21,  when  the  committees  were 
appointed,  it  could  not  have  been  ascertained  that  the  mem- 
bers thereof  would  have  approved  of  the  appointment  of  the 
11268— -VOL  2 41 
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persons  whom  the  chairmen  of  these  committees^  as  prospective 
chairmen  thereof,  had  selected  for  the  clerks  of  their  com- 
mittees when  duly  appointed. 

So  far  as  the  saggestion  made  by  Mr.  Walker  in  regard  to 
the  pay  of  Members  of  the  House  is  concerned,  it  need  only  be 
said  that  payment  in  the  manner  described  by  him  is  specifi- 
cally authorized  by  section  38,  Revised  Statutes,  and  but  for 
said  section  payment  to  a  Congressman-elect  would  not  have 
been  authorized  until  after  he  had  taken  his  seat  and  been 
sworn  in  after  the  beginning  of  the  first  session  of  the  Congress 
of  which  he  was  a  member. 

While  nineteen  committees  were  authorized  to  have  clerks  to 
be  paid  during  the  session  only,  none  of  the  chairmen  of  these 
committees,  except  Mr.  Walker  and  Mr.  Scranton,  claim  that 
the  pay  of  their  clerks  began  prior  to  December  21, 1895,  when 
their  committees  were  appointed,  and  an  examination  of  the 
accounts  of  the  clerks  of  former  Houses  of  Representatives 
fails  to  find  any  case  where  clerks  have  been  paid  under  the 
provisions  of  the  joint  resolution  of  June  28, 1886,  prior  to 
the  date  when  their  committees  were  appointed.  The  construc- 
tion of  the  statute  made  by  the  Auditor  is  approved  for  the 
foregoing  reasons^ 

R.   B.  BOWLEB, 

Comptroller. 


CONSTRUCTION  OF  THE  ACT  OF  MARCH  2,  1889,  IN 
THE  CLAIM  OF  LOUIS  PIELLB. 

Where  an  act  of  Congress  vests  in  the  Secretary  of  the  Interior  authority 
to  determine  the  method  of  disbursing  money  due  the  Indians,  either 
by  paying  them  in  cash  or  **  by  expending  the  same  for  their  benefit  in 
such  manner  as  he  may  deem  for  their  best  intesest/'  and  that  offieor 
has  made  such  determination,  all  other  officers  are  bound  by  this  exer- 
cise of  power  by  the  Secretary. 

Tbbasuby  Dbpabtmsnt, 
Office  of  Comptbollbb  of  the  Tbbasubt^ 

June  26^  1896. 
The  Auditor  for  the  Interior  Department  has  given  a  oon- 
struction  of  the  act  of  March  2, 1889  (26  Stat.,  871),  and  sub- 
mitted the  same  to  this  office  under  section  8,  act  of  July  31, 
1894  (28  Stat.,  208),  for  approval,  disapproval,  or  modification. 
The  act  of  March  2,  1889,  provides  for  the  appraisement  and 
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sale  of  lands  heretofore  patented  to  certain  members  of  the 
Flathead  band  of  Indians  in  Montana.    Section  1  provides: 

'^That  the  improvements  thereon  shall  be  appraised  sepa- 
rate and  distinct  from  the  land.'' 

Section  3  provides: 

<<That  the  net  proceeds  derived  from  the  sale  of  the  lands 
herein  authorized  shall  be  placed  in  the  Treasury  to  the  credit 
of  the  Indians  severally  entitled  thereto,  and  the  Secretary  of 
the  Interior  is  hereby  authorized  to  pay  the  same  in  cash  to 
the  original  allotters  and  pateutees^or  the  heirs  at  law  of  such, 
or  exx>end  the  same  for  their  benefit  in  such  manner  as  he  may 
deem  for  their  best  interest 

Acting  under  the  authority  vested  in  him  by  the  act  above 
quoted,  the  Secretary  issued  an  order  January  16,  1893,  in 
which  he  said: 

•  •  •  '<  I  am  satisfied  that  the  net  proceeds  should  be 
IMud  in  cash,  and  authority  is  hereby  granted  to  now  pay  these 
patentees  the  amount  of  such  proceeds."    »    •    • 

Battice  Monchelle  is  one  of  the  original  patentees  whose 
land  was  sold,  and  who  is  now  entitled  to  the  amount  of  the 
proceeds  of  said  land.  It  appears  that  Louis  Pielle  had  made 
improvements  on  the  land  of  Monchelle  to  the  value  of  $100, 
and  now  desires  reimbursement  for  his  outlay. 

The  Auditor  says : 

"  The  facts  in  this  case  create  an  equitable  lien  against  the 
land  to  the  value  of  the  improvements. 

"The  Secretary  of  the  Interior,  on  January  10, 1893,  ordered 
the  net  proceeds  of  the  land  paid  in  cash  to  the  original  allotters 
and  patentees.  »  ♦  •  This  does  not  prevent  his  ordering 
the  payment  of  this  claim  for  improvement  as  being  an  expend- 
iture for  the  benefit  of  the  Indians,  under  section  3,  act  of 
March  2,  1869.    This  claim  should,  therefore,  be  allowed." 

It  is  now  proposed  to  take  $100,  standing  to  the  credit  of 
Battice  Monchelle  and  pay  the  same,  with  the  consent  of  the 
owner,  to  Louis  Pielle,  to  satisfy  his  equitable  claim..  The 
authority  for  making  any  use  of  the  money  is  found  in  section 
3  of  the  act  of  March  2, 1889,  and  the  order  of  the  Secretary  of 
the  Interior  of  January  16, 1893,  above  cited.  The  act  author- 
izes the  Secretary  "to  pay  the  same  in  cash  to  the  original 
alloters  and  patentees,  or  heirs  at  law  of  such,  or  expend  the 
same  for  their  benefit  in  such  manner  as  he  may  deem  for  their 
best  interest/' 
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The  Secretary  has  exercised  the  discretion  vested  in  him 
and  authorized  the  payments  to  be  made  in  cash;  therefore 
there  is  no  authority  for  making  any  other  disposition  of  the 
money.  As  Louis  Pielle  is  not  the  original  allotter  and  pat- 
entee, or  heir  at  law  of  such,  in  this  case,  he  is  not  entitled  to 
payment  of  this  money.  To  make  payment  to  him  on  the 
authority  or  consent  of  the  owner  would  be  recognition  of  an 
assignment  of  a  claim  in  disregard  of  section  3477,  Eevised 
Statutes. 

As  the  Secretary  has  not  authorized  the  expenditure  of  this 
money  for  the  benefit  of  the  Indian,  and  there  is  no  indication 
of  his  intention  of  doing  so,  it  is  not  necessary  at  the  present 
time  to  consider  the  question  whether  the  payment  of  a  claim, 
which  at  best  is  of  no  higher  character  than  an  equitable 
demand,  could  be  considered  as  an  expenditure  for  the  Indian's 
benefit. 

The  decision  of  the  Auditor  is  disapproved,  and  the  cUum 
should  be  disallowed. 

Edw.  a.  Bowers, 

Assistant  Comptroller. 


MODIFICATION  OP  CONSTEUCTION  OF  ACT  OF 
MARCH  3,  1885,  RELATING  TO  LOSS  OF  PRIVATE 
PROPERTY  OF  OFFICERS  AND  ENLISTED  MEN 
OF  THE  ARMY,  ARISING  IN  CLAIM  OF  LIEUT. 
JOHN  M.  CARSON. 

The  act  of  March  3,  1885,  prorides  for  three  classes  of  circnmstaiices 
under  which  officers  and  enlisted  men  of  the  Army  are  entitled  to 
reimbnrsement  for  the  loss  of  private  property  in  the  military  service 
of  the  United  States,  provided  that  the  Secretary  of  War  shall  have 
first  decided  that  the  property  so  lost  was  "reasonable,  nsefnl,  neoe«- 
sary,  and  proper  for  snch  officer  or  soldier  while  in  quarters,  engaged 
in  the  public  service  in  the  line  of  duty : " 

First.  Where  the  claimant  can  show  that  the  loss  occnrred  without  fault 
or  negligence  on  his  part; 

$)econd.  Where  the  property  lost  was  shipped  on  board  an  nnseaworthy 
vessel  by  order  of  a  properly  authorized  officer,  in  which  case  it  is 
not  required  to  affirmatively  show  that  he  was  not  guilty  of  fault  or 
negligence;  and 
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Third.  Where  the  property  was  lost  through  the  action  of  the  claimant  in 
preferring  to  save  the  property  of  the  United  States  at  the  same  time 
that  his  own  was  in  jeopardy,  which  necessarily  implies  the  neglect 
of  his  own  property  for  the  sake  of  saving  the  Government  from  loss, 
if  possible. 

*  Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

Ju7^  26^  1896. 
Under  date  of  Juue  1, 1896,  the  Auditor  for  the  War  De- 
partment rendered  a  decision  modifying  a  construction  placed 
on  the  act  of  March  3,  1885  (23  Stat.,  350),  by  the  Second 
Comptroller.  The  Auditor  has  submitted  his  decision  to  thi& 
office  for  approval,  disapproval,  or  modification.  This  law 
provides : 

"  That  the  proper  accounting  officers  of  the  Treasury  be,  and 
they  are  hereby,  authorized  and  directed  to  examine  into^ 
ascertain,  and  determine  the  value  of  the  private  property 
belonging  to  officers  and  enlisted  men  in  the  military  service 
of  the  United  States  which  has  been,  or  may  hereafter  be,  lost 
or  destroyed  in  the  military  service,  under  the  following  cir- 
cumstances : 

*' First.  When  such  loss  or  destruction  was  without  fault  or 
negligence  on  the  part  of  the  claimant. 

*' Second.  Where  the  private  property  so  lost  or  destroyed 
was  shipped  on  board  an  unseaworthy  vessel  by  order  of  any 
officer  authorized  to  give  such  order  or  direct  such  shipment. 

"Third.  Where  it  appears  that  the  loss  or  destruction  of  the 
private  property  of  the  claimant  was  in  consequence  of  his 
having  given  his  attention  to  the  saving  of  the  property  belong- 
ing to  the  United  States  which  was  in  danger  at  the  same  time 
and  under  similar  circumstances.  And  the  amount  of  such 
loss  so  ascertained  and  determined  shall  be  paid  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  and  shall 
be  in  full  for  all  such  loss  or  damage :  Frovidedy  That  any  claim 
which  shall  be  presented  and  acted  on  under  authority  of  this 
act  shall  be  held  as  finally  determined,  and  shall  never  there- 
after be  reopened  or  considered:  And  provided  further^  That 
this  act  shall  not  apply  to  losses  sustained  in  time  of  war  or 
hostilities  with  Indians:  And  provided  further^  That  the  lia- 
bility of  the  Government  under  this  act  shall  be  limited  to  such 
ai  tides  of  personal  property  as  the  Secretary  of  War,  in  hia 
discretion,  shall  decide  to  be  reasonable,  useful,  necessary,  and 
proper  for  such  officer  or  soldier  while  in  quarters,  engaged  in 
the  public  service  in  the  line  of  duty:  And  provided  further y 
That  all  claims  now  exisving  shall  be  presented  within  two 
years,  and  not  after  from  the  passage  of  this  act;  and  all  such 
claims  hereafter  arising  be  presented  within  two  years  from 
the  occurrence  of  the  loss  or  destruction.*' 
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The  Second  Comptroller,  in  construing  this  act  as  to  the 
canoes  of  the  loss,  decided,  November  8, 1893,  that  property  of 
officers  and  enlisted  men  of  the  Army  could  be  paid  for  only 
when  lost  under  the  circumstances  specified  in  clauses**  second  ^ 
and  "third,"  and  then  only  when  such  loss  or  destruction  was 
without  fault  or  negligence  on  the  part  of  the  claimant,  treat- 
ing clause  "first"  as  in  tte  nature  of  a  proviso  limiting  the 
other  two  clauses.  This  was  a  reversal  of  the  former  construc- 
tion placed  uiK)n  this  law. 

The  decision  of  the  Auditor  for  the  War  Department  is  too 
lengthy  to  be  quoted  in  full,  but  so  far  as  it  relates  to  the  €au9€S 
of  loss  may  be  stated  substantially  as  follows :  That  it  is  suffi- 
cient to  bring  a  case  within  any  one  of  the  three  clauses  to 
give  a  claimant  the  right  to  recover  under  the  act  above  cited. 
In  this  view  I  concur.  The  Auditor  states  that  the  decision  of 
the  Second  Comptroller,  of  Novembers,  1893,  <' virtually  elimi- 
nated the  first  section  of  the  act  as  an  independent  cause  of 
action,  and  attached  it  to  the  second  and  third  sections,  thereby 
modifyingand  restricting  the  meaning  thereof."  As  the  ground 
for  his  holding,  the  Second  Comptroller  said: 

"  The  statute  as  printed  is  divided  into  *  first,' '  second,'  and 

*  third.'  Independently  of  these  specifications  it  is  apparent 
that  only  two  classes  were  intended  to  indicate  *  when  payment 
should  be  made.'  The  first  clause  commences  with  *when,' 
the  others  with  '  where.'  If  it  was  intended  to  state  three  dis- 
tinct instances  when  payment  should  be  made,  the  change  of 
expression  would  not  occur ;  each  clause  would  commence  with 

*  when'  or  with  'where.'  If  the  first  clause  is  not  limited  by 
the  second  and  third  clauses,  then  it  is  unlimited,  except  by  the 
action  of  the  Secretary  of  War,  and  payment  must  be  made 
for  the  loss  of  all  private  property  belonging  to  officers  and 
enlisted  men  of  the  Army.  •  •  *  There  is  no  limit  of  the 
amount,  value,  or  kind  of  property,  if  the  Secretary  of  War 
shall  decide  the  articles  to  be  reasonable,  useful,  necessary,  and 
proper  for  such  officer  or  soldier  while  in  quarters  engaged  in 
the  i^ublic  service  in  the  line  of  duty." 

The  language  adopted  in  the  act  reimbursing  officers  and 
men  of  the  Navy  for  loss  of  private  property,  so  far  as  the  use 
of  '* when"  and  "where"  i-  *  uiciij**!.  i^  iiki..ival  with  this, 
and  as  heretofore  held  {anf>%  jj.SO)  in  vonstructiug  that  act, 
this  change  in  language  does  notietj^uce  the  classes  of  cases  in 
which  claims  may  be  made  for  sich  h^<es.  To  h«>ld  that  the 
"first"  clause  has  no  independent  fori .  as  a  basis  of  a  claim 
but  must  be  regarded  as  words  of  limitation  to  the  **  second^ 
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and  'Hhitd"  clauses,  appears  to  me  a  strained  and  unwar- 
ranted construction  of  this  law. 
As  stilted  by  the  Auditor — 

^^  Under  the  third  clause,  it  would  seem  that  a  loss  could  not 
be  without  fault  or  negligence  of  the  soldier,  because  the  relief 
is  granted  in  contemplation  of  the  fact  that  he  will  neglect  his 
own  interests  and  sacrifice  his  own  prop^ty  to  save  that  of  the 
Government,  and  it  is  offered  as  an  inducement  to  the  soldier 
to  neglect  his  small  personal  interests  that  the  larger  and  more 
valuable  ones  of  the  Government  may  be  subserved.  It  would 
nullify  that  section  of  the  statute  if  it  were  necessary  to  couple 
it  with  the  first  section.'^    •    •    * 

No  recovery  could  possibly  be  had  under  the  clause  num- 
bered "third"  if  it  were  necessary  to  show  that  the  loss  was 
without  fault  or  negligence  of  the  soldier.  Such  an  absurd 
intention  can  not  rightly  be  imputed  to  the  framers  of  the  law. 

The  true  construction  of  clause  "second'^  is  that  the  claim- 
ant is  entitled  to  reimbursement  without  being  required  to 
affirmatively  show  that  he  was  not  guilty  of  negligence, 
"where  the  private  property  so  lost  or  destroyed  was  shipped 
on  board  an  unseaworthy  vessel  by  order  of  any  officer  author- 
ized to  give  such  order  or  direct  such  shipment.''  The  leading 
idea  in  this  clause  is  that  the  loss  would  be  attributable  to  the 
unseaworthiness  of  the  vessel,  and  that  the  soldier  sustaining 
the  loss  would  have  no  option  as  to  the  shipment  on  said  ves- 
sel and  no  responsibility  for  a  loss  under  such  circumstances. 

Clause  "first"  stands  alone  as  an  independent  basis  for  a 
claim  and  was  intended  to  reach  cases  not  covered  by  the 
other  two  clauses.  This  clause  is  broader  in  its  scope  than 
the  two  succeeding  ones,  but  absence  of  fault  or  negligence 
must  be  proven  if  the  claim  is  made  under  it.  Broad  as  this 
clause  is,  it  does  not  cover  every  case  of  loss  an  officer  or  sol- 
dier might  sustain  in  his  "reasonable,  useful,  and  necessary" 
property  while  he  was  in  the  military  service.  To  come  within 
the  terms  of  the  act  the  property  must  be  in  military  use  at 
the  time  and  subject  in  some  degree  to  superior  authority  in 
its  disposition.  To  state  the  case  negatively,  property  stored 
in  some  place  distant  from  camp,  i)ost,  or  garrison,  free  from 
military  use  and  control  at  the  time,  does  not  come  within  the 
purview  of  this  act. 

I  do  not  share  the  apprehension  of  the  Second  Comptroller 
that,  if  the  construction  I  have  placed  upon  the  act  should 
prevail,  (ill  losses  of  every  khid  of  property  must  be  paid  for  by 
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the  Government  if  certified  by  the  Secretary  of  War  to  be 
reasonable,  useful,  necessary,  and  proper  for  the  officer  or 
soldier  while  in  quarters.  My  views  coincide  with  that  of 
Secretary  of  War  Endioott  in  a  memorandum  found  in  this 
case  as  follows: 

"This  [the  act  in  question]  describes  in  general  but  very 
specific  words  the  articles  for  the  loss  of  which  the  Govern- 
ment will  be  liable. 

"They  must  be  useful  and  necessary  articles,  thereby  exclud- 
ing all  articles  of  ornament  and  decoration  and  including  only 
those  essential  for  the  proper  performance  of  the  duty  required ; 
they  must  be  reasonable,  that  is,  in  their  number  and  value, 
and  proper  in  view  of  the  rank  of  the  officer  or  enlisted  roan, 
and  of  the  character  and  kind  of  duty  he  is  engaged  in.  -  In 
other  words,  while  in  quarters  engaged  in  the  public  service 
in  the  line  of  duty  the  Government  must  indemnify  him  for  the 
loss  of  those  articles  of  personal  property  belonging  to  him 
which  he  must  have  in  order  properly  to  perform  that  duty. 
For  no  other  articles  of  personal  property  in  his  possession, 
and  lost  at  the  time,  will  the  Government  be  liable.  The  arti- 
cles must  not  only  belong  to  him,  but  must  be  used  by  him 
and  for  him  alone,  as  it  were,  personal  to  him  in  the  perform- 
ance of  his  duty. 

"  Not  only  is  this  conclusion  reached  through  the  meaning 
of  the  words  themselves,  but  the  manifest  object  of  the  limitii- 
tion  of  liability  is  to  include  only  the  articles  which  the  neces- 
sities and  the  requirements  of  his  situation  in  the  public  military 
service  compel  hiui  to  have,  and  to  use  in  the  line  of  duty  when 
in  quarters.  If  this  limitation  is  overstepped,  and  all  articles 
of  personal  property  natural  and  common  for  an  officer  to  have 
and  collect  at  his  quartei^s,  far,  perhaps,  in  excess  of  his  actual 
needs,  and  not  necessary  to  him  in  the  performance  of  his  duty» 
the  Government  becomes  insurer,  a  liability  clearly  not  intended 
to  be  imposed  by  the  act. 

"This  being  the  opinion  of  the  Secretary  of  War  as  to  the 
scope  of  the  act,  it  is  clear — 

"First.  That  personal  property  belonging  to  the  officer  or 
enlisted  man,  but  in  use  by  the  members  of  his  family,  is  to  be 
excluded. 

"Second.  That  all  clothing,  such  as  he  would  usually  wear 
in  the  public  service  while  in  quarters  and  in  the  line  <»f  duty, 
he  may  be  indemnified  for  if  lost;  and  also  for  all  furniture 
and  such  articles  of  household  use  proper,  reasonable,  and 
necessary  for  him  to  have  in  his  quarters,  such  as  the  regula- 
tions prescribe  for  him  to  occupy  as  an  officer  or  enlisted  man. 

"Third.  That  clothing  not  necessary  or  proper  for  him  to 
wear  in  the  line  of  duty  is  excluded.  That  in  the  matter  both 
of  clothing  and  household  effects  necessary  and  proper  for  him 
to  have,  while  in  every  case  it  should  be  considered  that  a  fair, 
just,  reasonable  amount  should  be  allowed  to  him  for  which  be 
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eoold  properly  be  indemnified,  amoant  largely  in  excess  of  his 
needs  and  requirements  shoald  be  denied  him. 

^^It  is  a  status  of  service  being  in  quarters,  and  in  quarters 
it  is  the  rule  of  the  service  to  wear  uniform.'' 

The  construction  now  given  to  the  act  of  March  3, 1886,  is 
in  harmony  with  that  found  in  the  decision  of  this  office  on 
the  Navy  reimbursement  aet  of  March  2, 1895,  28  Stat.,  962. 
{Ante,  p.  30.) 

The  conclusions  reached  by  the  Auditor  in  his  decision  are 
accordingly  apjuroved. 

Edw.  a.  Bowers, 

Assistant  Comptroller. 


EMPLOYMENT  OF  SKILLED  DEAPTSMEN  AND 
AKCHITECT  IN  CONSTRUCTION  OF  THE  NEW 
PUBLIC  BUILDING  AT  CHICAGO. 

Under  the  authority  to  employ  skilled  draftsmen,  etc.,  at  a  cost  not 
exceeding  $250,000  per  annam,  to  carry  into  effect  the  appropriations 
for  public  buildings,  and  their  payment  from  said  appropriations  in 
proportion  to  the  work  done  upon  each  building,  the  Secretary  of  the 
Treasury  may  employ  such  services  in  connection  with  the  new  public 
building  at  Chicago  and  charge  the  same  to  the  appropriations  made 
for  that  building ;  the  special  appropriations  for  such  services  in  the 
act  of  March  2,  1895,  and  the  joint  resolution  of  January  28,  1896, 
relating  to  the  Chicago  building,  being  intended  to  increase  the  limit 
(for  the  benefit  of  the  Chicago  building)  of  $250,000  per  annum  for  the 
employment  of  skilled  draftsmen,  etc. 

Treasuby  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  26  J 1896. 
Sir:  I  am  iu  receipt  of  your  communication  of  the  24th 
instant,  relating  to  the  payment  of  salaries  of  employees  of 
the  Supervising  Architect's  Office  from  the  appropriation  for 
the  construction  of  the  new  public  building  at  Chicago,  111. 

By  the  act  of  February  13, 1895  (28  Stat.,  604),  the  Secre- 
tary  of  the  Treasury  was  authorized  to  erect  a  new  public 
building  ou  the  site  of  the  old  one  iu  the  city  of  Chicago,  the 
entire  cost  thereof  not  to  exceed  $4,000,000.  In  the  sundry 
civil  appropriation  act  of  March  2,  1896  (28  Stat.,  911),  there 
was  made  the  following  provision : 

<<In  pursuance  of  the  act  of  Congress  entitled  <An  act  to 
provide  for  the  erection  of  a  Government  building  at  Chicago, 
Illinois,'  approved  February  twenty-eight,  eighteen  hundred 
and  ninety-five,  the  sum  of  three  hundred  thousand  dollars  is 
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hereby  appropriated  for  the  commeDcement  and  continuation 
of  the  building,  of  which  amount  the  sum  of  thirty  thousand 
dollars  is  hereby  authorized  to  be  expended  by  the  Secretary 
of  the  Treasury  to  employ  temporarily  draftemen  and  skilled 
service,  which  may  be  necessary  in  the  preparation  of  plans 
and  specifications  for  the  said  building,  this  amount  to  be 
exclusive  of  any  moneys  that  he  may  be  authorized  to  expend 
for  the  services  of  engineers,  draftsmen,  and  other  persons 
employed  in  the  preparation  of  plans  and  specifications  for  any 
other  public  buildings.^' 

A  joint  resolution  of  January  28, 1896,  provides: 

'<That  in  addition  to  the  amount  authorized  to  be  expended 
for  the  temporary  employment  of  draftsmen  and  skilled  service 
in  the  preparation  of  plans  and  specifications  for  the  public 
building  at  Chicago,  Illinois,  as  provided  in  the  sundry  civil 
appropriation  act  approved  March  third  [second],  eighteen 
hundred  and  ninety-five,  the  Secretary  of  the  Treasury  is  hereby 
authorized  to  use,  out  of  the  appropriation  heretofore  made  a 
sum  not  exceeding  twenty-five  thousand  dollars  for  the  em- 
ployment of  a  skilled  architect  to  assist  the  Supervising  Archi- 
tect of  the  Treasury  Department  in  preparing  the  designs, 
plans,  specifications,  and  other  drawings  for  said  building,  and 
for  the  architectural  supervision  of  its  construction.'^ 

The  legislative,  executive,  and  judicial  appropriation  act 
for  the  fiscal  year  1895  (28  Stat,  172)  contained  the  following 
clause: 

*<  And  the  services  of  skilled  draftsmen,  civil  engineers,  com- 
puters, accountants,  assistants  to  the  photographer,  copyists, 
and  such  otlier  services  as  the  Secretary  of  the  Treasury  may 
deem  necessary  and  specially  order,  may  be  employed  in  the 
office  of  the  Supervising  Architect  exclusively  to  carry  into 
effect  the  various  appropriations  for  public  buildings,  to  be 
paid  for  from  and  equitably  charged  against  such  appropria- 
tions: Provided,  That  the  expenditures  on  this  account  for  the 
fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety- 
five,  shall  not  exceed  two  hundred  thousand  dollars;  and  that 
the  Secretary  of  the  Treasury  shall  each  year  in  the  annual 
estimates  report  to  Congress  the  number  of  persons  so  em- 
ployed  and  the  amount  paid  to  each." 

A  similar  provision  was  made  in  the  corresponding  appro- 
priation act  for  the  fiscal  year  1896  (28  Stat.,  775;,  and  also  in 
the  corresponding  appropriation  act  tor  the  fiscal  year  1897, 
except  that  the  amount  was  increased  to  $250,000  for  the  fiscal 
year  1897. 

Immediately  following  the  provision  in  the  act  of  May  28, 
1896,  for  the  fiscal  year  1897,  there  is  the  following  clause: 

^'  That  any  draftsman  or  other  employee  engaged  in  the  ofBce 
of  the  Supervising  Architect,  under  the  special  appropnation 
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made  for  the  erection  of  a  pablie  building  at  Chicago,  Dlinois, 
may,  when  not  employed  on  work  pertaining  to  said  building, 
be  temporarily  detailed  by  the  Secretary  of  the  Treasury  to 
other  work  in  said  office;  but  while  so  detailed  no  part  of  his 
coinpeusatiou  shall  be  paid  out  of  the  appro[>riatiou  for  said 
building." 

You  ask,  ill  view  of  all  this  legislation,  whether  you  are 
authorized  to  make  any  charge  against  the  appropriation  for 
the  new  public  building  at  Chicago  for  the  payment  of  salaries 
of  the  employees  of  the  Supervising  Arcliitect's  Office  in  addi- 
tion to  the  amount  of  $30,000  authorized  by  the  act  of  March 
2,  1895,  and  the  amount  of  $25,000  authorized  by  the  joint 
resolution  of  January  28,  1896. 

The  clause  in  the  act  of  March  2,  1895,  authorizing  the  use 
of  $30,000  of  the  appropriation  for  the  new  i)ublic  building  at 
Chicago  for  the  employment  of  temporary  draftsmen  and 
skilled  service,  specifically  provided  that  this  amount  be  "ex- 
clusive of  any  moneys  that  he  [the  Secretary]  may  be  author- 
ized to  expend  for  the  services  of  engineers,  draftsmen,  and 
other  persons  employed  in  the  preparation  of  plans  and  speci- 
fications for  any  other  public  building,"  while  the  joint  reso- 
lution of  January  28, 1896,  increased  the  amount  which  might 
be  used  from  the  appropriation  for  the  public  building  by 
$25,000  for  the  emi)loynient  of  a  ''skilled  architect"  only. 

It  is  nowhere  stated,  in  any  of  the  acts  above  quoted,  that 
the  amount  to  be  expended  from  the  appropriation  for  the  new 
public  building  at  Chicago  for  draftsmen  and  others  shall  be 
limited  to  the  amounts  specified  in  the  act  of  March  2, 1895, 
and  the  joint  resolution  of  January  28,  1896.  In  my  opinion 
this  legislation  was  enacted  for  the  purpose  of  increasing 
(exclusively,  however,  for  the  new  public  building  at  Chicago) 
the  sums  annually  allowed  to  be  used  by  the  Secietary  of  the 
Treasury  from  the  various  appropriations  for  public  buildings 
for  the  employment  of  employees  in  the  office  of  the  Supervis- 
ing Architect,  and  not  to  limit  the  Secretary  of  the  Treasury 
in  the  employment  of  draftsmen  and  other  skilled  service  fot 
tlie  new  public  building  at  Chicago  to  the  amounts  specified 
in  the  act  of  March  2, 1895,  and  the  joint  resolution  of  January 
28,  1896,  the  latter,  however,  providing  only  for  the  employ- 
ment of  one  person,  to  wit,  a  skilled  architect. 

Therefore,  payment  of  a  proper  part  of  the  salaries  of  the 
employees  of  the  Supervising  Architect's  Office  may  be  charged 
against  the  appropriatioti   for  the  new  public  building  at 
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Chicago  in  addition  to  the  amonnts  authorized  by  the  act  of 
March  2,  1895,  and  the  joint  resolution  of  January  28,  1896. 
Respectfully,  yours, 

R.  B.  BOWLEE, 

OomptroUer. 
The  Seceetaby  op  the  Tbeasubt. 


ALLOTMENTS    FROM  THE    PAY    OP    OPFICERS    OP 
THE  NAVY  AND  MARINE  CORPS. 

1.  The  insanity  of  an  allottee  who  is  not  a  member  of  the  aUotter's  &mily, 

or  a  relative,  works  a  revocation  of  the  aUotment. 

2.  The  trustee  of  snch  insane  allottee,  as  in  this  case,  can  not  act  for  Um 

allotter,  nor  execute  a  valid  receipt  for  money  paid  in  carrying  out  the 
purposes  of  the  allotment  after  the  commencement  of  the  insanity. 

Treasury  Department, 
Office  of  Comptroller  of  the  Tbeasuby, 

June  J27,  1S96. 

Sir  :  I  am  in  receipt,  Tinder  your  indorsement  of  December 
20,  1895,  of  the  letter  of  James  Munroe,  trustee  of  William  H. 
Bellis,  non  compos  mentis^  with  certificate  of  his  appointment 
as  such  trustee  by  the  circuit  court  of  Anne  Arundel  County, 
Md.,  and  also  allotment  receipt  in  duplicate  for  December, 
1895,  covering  an  allotment  of  $25  of  the  monthly  pay  for  De- 
cember, 1895,  of  Naval  Cadet  D.  W.  Todd  in  favor  of  W.  H. 
Bellis,  jr.  You  ask  for  a  decision  as  to  "  whether  payment  of 
this  allotment  can  be  continued  to  be  made  in  the  name  of  W. 
H.  Bellis,  jr.,  as  it  api>ears  that  no  such  person  exists,  and 
reference  being  had  to  Navy  Regulations  of  1893,  article  1469, 
as  amended  by  Regulation  Circular  No.  16,  adding  a  second 
paragraph,  prescribing  that  *  checks  shall  be  drawn  only  in 
favor  of  the  party  to  whom  the  money  is  due  from  the  United 
States'." 

From  the  letter  of  said  Munroe  it  appears  that  this  allot- 
ment receipt  is  signed  by  Mr.  Joseph  H.  Bellis,  a  son  of  Wil- 
liam H.  Bellis,  as  his  agent,  under  the  name  of  W.  H.  Bellis,  jr., 
and  that  "  allotments  have  been  coming  to  Mr.  Bellis  for  sev- 
eral years  past  under  a  variety  of  names,  sometimes  William 
H.  Bellis,  sometimes  Wm.  H.  Bellis  and  Son,  sometimes  W. 
H.  Bellis,  jr.,  sometimes  Harry  Bellis,  and  so  on,  and  Mr. 
Bellis,  jr.,  has  been  in  the  habit  of  signing  them  as  they  are 
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made  out  and  applying  the  money  to  the  uses  of  the  business, 
as  bis  father  did  when  he  gave  it  his  personal  attention.'^  It 
further  appears  from  said  letter  that  Joseph  II.  Bellis  had  no 
personal  interest  in  said  business  of  William  H.  Bellis,  which 
was  that  of  merchant  tailor,  at  Annapolis,  Md.,  and  conducted 
for  a  long  time  under  the  name  of  William  H.  Bellis  &  Son. 
On  February  12, 1896, 1  addressed  a  letter  to  you,  stating — 

"The  practice  of  making  allotments  in  the  Navy  is  of  many 
years'  standing,  but  I  am  unable  to  find  any  statute  authoriz- 
ing such  practice,  except  in  the  case  of  enlisted  men.  Section 
1576,  Revised  Statutes,  recognizes  the  assignment  of  wages 
*due  to  persons  enlisted  in  the  naval  service,' and  declares  that 
<all  powers  of  attorney,  or  other  authority  to  draw,  receipt 
for,  or  transfer  the  same,  shall  be  void,  unless  attested  by  the 
commanding  officer  and  paymaster.'  This  certainly  by  impli- 
cation would  indicate  that  only  enlisted  men  are  taken  out  of 
the  prohibition  of  section  3477,  and,  if  so,  officers  can  not  leave 
allotments.  In  the  Naval  Regulations  there  is  no  specific 
recognition  of  the  right  on  the  part  of  an  officer  to  make  an 
allotment,  notwithstanding  the  prevalent  custom  of  so  doing. 
•  *  •  *  *  •  • 

"  I  will  thank  you  to  furnish  me  with  any  references  that  you 
may  have  to  any  law  sustaining  this  practice  of  officers  grant- 
ing allotments.  In  case  no  such  law  exists,  would  it  not  be 
advisable  to  obtain  legislative  action  specifically  authorizing 
officers,  as  well  as  enlisted  men,  to  make  allotments  of  not  to 
exceed  50  per  cent  of  their  pay  at  the  rate  received  by  them 
at  the  date  of  allotment,  for  the  supi)ort  of  their  families  or 
other  relatives  only  f  " 

Answer  has  been  withheld  pending  a  reply  from  you  indicat- 
ing the  authority  of  law  for  making  allotments  by  officers,  or 
legislative  action  relieving  such  allotments  from  the  provisions 
of  section  3477  of  the  Revised  Statutes,  prohibiting  assign- 
ments of  claims  against  the  United  States,  by  powers  of  at- 
torney or  otherwise,  except  when  allowed,  due,  and  warrant 
issued  in  payment  thereof. 

The  act  making  appropriations  for  the  naval  service  for  the 
fiscal  year  ending  June  30,  1897,  approved  June  10,  1896, 
provides : 

*'That  the  Secretary  of  the  Navy  be,  and  he  is  hereby, 
authorized  to  permit  officers  of  tlie  Navy  and  the  Marine  Corps 
to  make  allotments  from  their  pay,  under  such  regulations  as  he 
may  prescribe,  for  the  support  of  their  families  or  relatives,  for 
their  own  savings,  or  for  other  proper  purposes,  during  such 
time  as  they  may  be  absent  at  sea,  on  distant  duty,  or  under 
other  circumstances  warranting  such  action." 
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Under  the  provision  of  the  act  of  Congress  above  quoted, 
enacted  since  the  receipt  of  yonr  communication,  the  Secretary 
of  the  Navy  is  authorized  to  permit  allotments  by  officers  of 
the  Navy  and  the  Marine  Corps  under  such  regulations  as  he 
may  prescribe. 

While  this  legislation  removes  the  apparent  bar  heretofore 
existing  against  any  allotments  by  Naval  and  Marine  officers, 
it  does  not  cover  the  special  objections  to  the  case  in  hand, 
and  upon  a  full  consideration,  it  is  concluded  that  further  pay- 
ments can  not  be  made  under  the  existing  allotment*  AUot- 
ments  of  pay  are  not  assignments,  but  are  simply  orders  on 
the  paymaster  in  the  nature  of  powers  of  attorney,  authorizing^ 
payments  to  be  made  to  certain  designated  i)erson8,  who  are 
thereby  empowered  to  receive  and  receipt  for  the  same.  They 
do  not  give  a  vested  right  to  the  money  allotted,  and  are 
revocable  at  the  pleasure  of  the  officer  granting  the  same,  in 
which  case  the  beneficiary  is  without  remedy  against  the 
United  States.    (Digest  Second  Comp.  Dec.,  vol.  1,  sec.  72.) 

They  do  not  create  any  privity  of  contract  or  relation  with 
the  United  States  so  as  to  require  any  release  or  acquittance 
from  the  allottees  as  against  them.  The  only  authority  which 
Bellis  had  under  this  allotment  was  to  execute  a  receipt  which 
would  be  binding  as  against  the  person  making  the  allotment, 
.upon  receiving  the  money  allotted  to  him.  Such  being  the 
nature  and  legal  effect  of  allotments,  and  being  intended,  as 
shown  by  law  and  regulation,  for  the  support  of  the  family  or 
relatives  of  the  grantors  thereof,  or  for  their  own  savings,  the 
supervening  insanity  of  Bellis  operates  to  revoke  the  allotment 
made  in  his  favor,  and  no  payments  can  now  be  made  thereon. 
Since  Bellis  does  not  appear  to  be  a  member  of  the  allotter's 
family  or  his  relative,  it  must  be  presumed,  in  order  to  sustain 
this  allotment  at  all,  that  he  was  to  aid  in  carrying  out  its 
legalized  purposes,  either  by  disbursing  the  money  to  that  end 
or  by  fnrnisliiug  supplies  to  the  family  or  relatives  of  the 
allotter.  His  insanity  renders  it  impossible  for  him  to  per- 
form this  service,  and  although  his  trustee  might  execute  a 
receipt  which  would  bind  the  estate  over  which  he  is  trustee, 
he  can  not  act  for  him  in  carrying  out  the  purposes  of  the 
allotment  nor  execute  a  valid  receipt  for  Cadet  Todd. 

As  regulations  will  doubtless  be  made  by  the  Secretary  of 
the  Navy,  at  an  early  date,  to  carry  out  the  provisions  of  the 
recent  legislation  on  the  subject  of  allotments,  it  would  be 
proper  for  the  Secretary  to  define  the  requirements  of  the 
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Department  as  to  the  regulation  that  '^checks  shall  be  drawn 
only  in  favor  of  the  party  to  whom  the  money  is  due  from  the 
United  States." 

Respectfully,  yours,  Edw.  A.  Bowers, 

Assistant  Comptroller. 
Pay  Director  F.  0.  Cosby, 

United  States  Navy^  Washington. 


APPEAL  OF  F.  C.  PECK,  UNITED  STATES  MAJRSHAL 
FOR  THE  NORTHERN  DISTRICT  OF  NEW  YORK. 

When  a  marshal  having  ouatody  of  a  prisoner  lodges  him  ^ith  a  jailer  or 
other  person  without  a  mittimus  or  other  warrant  of  commitment  he 
is  not  entitled  to  a  fee  as  for  a  commitment. 

Treasury  Department, 
Office  op  Comptroller  of  the  Treasury, 

June  27 y  1896. 

Mr.  F.  C.  Peck,  United  States  marshal  for  the  northern 
districtof  New  York,  appeals  from  the  Auditor's  settlement  of 
his  fee  and  expense  account  for  the  quarter  ending  June  30, 
1895.  Among  the  items  disallowed  by  the  Auditor  were  sev- 
eral charges  for  committing  prisoners  where  the  marshal  had 
no  mittimus  or  other  warrant  of  commitment. 

It  appears  in  these  cases  that  the  deputy  marshals  having 
arrested  certain  persons  accused  of  crime  lodged  them  in  jail 
for  safekeeping  while  on  their  way  to  the  place  where  the  com- 
missioner who  was  to  hear  the  case  lived  or,  after  arriving  at 
such  place  at  night,  to  await  the  hearing  on  the  next  day. 

Section  829,  Revised  Statutes,  prescribing  marshals'  fees, 
provides:  "  For  every  commitment  or  discharge  of  a  prisoner, 
fifty  cents." 

A  commitment  is  defined  in  Bouvier  as  follows : 

"The  warrantor  order  by  which  a  court  or  magistrate  directs 
a  ministerial  officer  to  take  a  person  to  prison. 

"  The  act  of  sending  a  person  to  prison  by  the  means  of  such 
a  warrant  or  order." 

It  is  evidently  for  the  latter  act  that  the  fee  of  50  cents  is 
provided  in  section  829.  When  a  marshal  arrests  a  person  on 
a  warrant,  he  is  authorized  to  hold  the  accused  until  he  is 
brought  before  a  proper  ofiicer  for  examination  and  is  finally 
bailed,  committed,  or  discharged.  The  warrant  is  the  marshal's 
justification  for  holding  the  accused.  He  has  no  other  author- 
ity.   It  is  not  necessary,  however,  that  he  should  always  keep 
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manual  possession  of  the  accused;  ^'  he  may  put  him  in  a  proper 
place  of  confinement,  either  with  or  without  a  mittimus,  as  the 
case  may  require.'^  (Bishop  on  Criminal  Procedure,  sec.  32.) 
And  he  may  in  any  other  proper  manner  provide  for  the  guard- 
ing of  the  accused  by  lodging  him  with  any  person  of  his  own 
selection.  It  can  hardly  be  contended  that  every  time  he  hands 
the  accused  over  to  some  other  person,  as  his  agent  or  servant, 
he  is  entitled  to  receive  the  fee  of  50  cents,  as  for  committing' 
him;  and  if  he  is  able  to  have  the  accused  lodged  with  a  jailer 
rather  than  with  some  other  person,  the  act  of  putting  him  into 
the  custody  of  the  jailer  is  no  more  a  commitment  than  the  act 
of  placing  him  in  the  custody  of  any  other  person  of  his  own 
selection.  The  jailer  in  such  a  case  acts  as  the  servant  of  the 
marshal,  the  accused  continuing  during  that  time  in  the  offi- 
cial custody  of  the  marshal  and  never  coming  into  the  official 
custody  of  the  jailer  as  jailer.  (See  Gilbert  v.  United  States y  23 
C.  Cls.  E.,  218-225.) 

It  has  been  the  uniform  practice  of  the  accounting  officers  to 
disallow  all  claims  for  fees  for  committing  prisoners  under  the 
circumstances  above  recited,  and  in  my  opinion  that  practice 
is  correct,  and  for  the  reasons  given  above  will  prevail.  The 
action  of  the  Auditor  is  therefore  affirmed. 

R.   B.  BOWLEB, 

Comptroller. 

IN  RE  CLAIM  OF  G.  W.  BAIBD,  CHIEF  BNGINBEB, 
UNITED  STATES  NAVY,  FOB  SEA  PAY. 

The  character  of  the  service  of  a  naval  officer  is  strictly  determined  by 
his  orders,  and  where  the  order  directs  him  to  report  "for  duty  in 
charge  of  the  machinery  "  of  an  ironclad  at  a  navy-yard,  and  he  sub- 
sequently receives  similar  orders  for  other  ironclads  while  perform- 
ing this  duty,  and  the  order  relieving  him  from  this  duty  recited  that 
he  was  ''detached  from  duty  connected  with  the  ironclads  at  the  navy- 
yard"  in  question,  such  orders  do  not  assign  him  to  ditty  on  board  the 
first  of  the  vessels  named^  and  he  is  not  entitled  to  sea  pay  for  the 
performance  of  duties  in  obedience  to  said  orders. 

His  assumption  that  he  is  attached  to  the  ironclad  does  not  change  his 
status,  and  the  accounting  officers  can  allow  only  the  pay  that  he  ia 
entitled  to  receive  for  the  performance  of  the  duties  required  by  his 
orders. 

Tbeasuby  Department, 
Office  op  Comptroller  of  the  Treasury, 

June  30y  1896. 
The  claimant  appeals  from  the  decision  of  the  Anditor  for 
the  Navy  Dei)artment  of  May  11,  1896,  disallowing  his  claim 


Digitized  by  VjOOQ  IC 


CLAIM  OF  ENOINEEB  BAIRD  FOB  SEA  PAY.         657 

for  the  difference  between  other  duty  and  sea  pay  fix)m  March 
9, 1880,  to  June  2, 1882,  while  performing  duty  in  connection 
with  certain  ironclads  at  the  Washington  Navy- Yard.  The 
grounds  of  the  Auditor's  decision  are  as  follows : 

"  The  accounting  otficers  have,  since  the  Supreme  Court  de- 
cided the  case  of  Lieutenant  ISymonds  (120  U.  S.,  46),  required 
the  officer  claiming  sea  pay  while  attached  to  ironclads,  or 
other  vessels  lying  at  navy-yards,  a  certificate  from  the  claim- 
ant that 'he  was  required  to  have  his  quarters  on  board,  to 
wear  his  uniform,  to  mess  on  the  vessel,  and  was  not  permitted 
by  the  rules  of  the  service  to  live  with  his  family.'  Mr.  Baird 
certifies  that  he  had  his  quarters  on  the  Montaukj  messed  on 
board,  etc.,  but  was  permitted  to  remain  on  shore  at  night.  It 
is  evident,  therefore,  that  ho  did  live  with  liis  family,  and  con- 
sequently under  the  practice  that  has  heretofore  prevailed, 
his  claim  for  sea  pay  can  not  be  allowed." 

Without  passing  ujyou  the  sui!icieiicy  of  the  grounds  above 
set  forth  for  the  Auditor's  disallowance,  I  hold  that  his  claim 
must  be  disallowed  for  the  reason  that  Chief  Engineer  Baird 
was  not  in  fact  attached  to  any  vessel  during  this  period,  as 
will  be  seen  by  the  following  orders. 

On  February  10, 1880,  he  received  this  order : 

"On  the  reporting  of  your  relief.  Passed  Assistant  Engineer 
E.  A.  Magee,  on  the  12th  instant,  you  will  regard  yourself 
detached  from  the  Vandalia,  proceed  home,  and  wait  orders.^ 

On  March  9  he  received  this  order: 

''  Report  to  Commodore  Febiger,  without  delay,  for  daty 
in  charge  of  the  machinery  of  the  ironclad  steamer  Montauk^ 
at  the  navy-yard,  Washington." 

On  October  23, 1880,  he  received  this  order: 

"  In  addition  to  your  present  duties,  report  to  Commodore 
Pattison,  to  have  charge  of  the  machinery  of  the  ironclads 
Saugus  and  Wyandotte,^^ 

On  July  14, 1881,  he  received  this  order: 

'<  In  addition  to  present  duties,  report  to  Commodore  Patti- 
son, charge  of  Pcissai&s  machinery,  as  relief  of  Passed  Assist- 
ant Engineer  Eichard  Inch." 

On  November  1, 1881,  he  was  ordered: 

"  In  addition  to  your  present  duties,  you  will  also  have  charge 
of  the  machinery  of  the  ironclad  Saugufi.^^ 

His  order  detaching  him,  of  June  3,  1882,  was  as  follows: 

"  You  are  hereby  detached  from  duty  connected  tcith  the  iron- 
clads at  the  navy-yard^  Washington,  and  will  proceed  to  Wil- 
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mington,  Del.,  without  delay,  for  continuance  on  special  dniy 
assigned  you  in  reference  to  the  Fish  Commission  steamer 
AlbatrossJ^ 

From  the  above  orders  it  appears  that  he  was  not  assigned 
to  duty  on  board  the  ironclad  steamer  Mantaukj  but  was 
ordered  to  report  to  the  commodore  in  command  of  the  Wash- 
ington Navy- Yard  ^^for  duty  in  charge  of  the  machinery^  of  the 
Montatik,  From  time  to  time  it  appears  from  the  above  orders 
that,  in  addition  to  this  duty,  he  was  directed  to  take  charge 
of  the  machinery  of  other  ironclads.  He  was  not  attached 
to  those  vessels  nor  was  he  detached  from  the  Montauk  to 
perform  this  other  duty.  His  function  seems  to  have  been  to 
care  for  the  machinery  of  such  vessels  as  either  lay  or  might 
from  time  to  time  come  to  the  Washington  Navy- Yard;  and 
when  he  was  severed  from  that  duty  his  order  does  not  relieve 
him  from  duty  on  board  the  Montauk^  but  he  is  <'  detached 
from  duty  connected  with  the  irouclads  at  the  navy-yard^ 
Washington."  Surely,  in  view  of  this,  it  can  hardly  be 
claimed  that  there  was  any  warrant  for  him  to  assume  that 
he  was  attached  to  the  Montauk.  By  comparison  with  the 
order  which  he  received  before  coming  to  this  duty  at  the 
navy -yard  in  connection  with  the  machinery  of  various  ves- 
sels, it  will  be  seen  that  there  he  is  specifically  directed,  ''you 
will  regard  yourself  detached  from  the  Vandalia.^  If  he  ha4l 
been  attached  to  the  Montauk,  his  order  should  have  read, 
"  You  are  hereby  detached  from  duty  on  the  Montuuk,^  The 
fact  that  he  subjected  himself  to  the  discipline  of  the  ship  and 
had  quarters  aud  messed  on  the  Montauk  can  not  alter  his 
status  as  fixed  by  the  order  issued  to  him  by  the  Secretary  of 
the  Navy.  Why  he  should  have  thus  construed  his  order  is 
not  apparent  nor  material. 

For  the  above  reasons  I  therefore  sustain  the  Auditor  in 
disallowing  Chief  Engineer  Baird's  claim  for  the  diiference 
between  other  duty  and  sea  pay  during  the  period  in  question^ 
while  actiug  under  the  orders  of  March  9, 1880. 

Edw-  a.  Bowees, 

Acting  Comptroller. 
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IN  RE  CLAIM  FOR  DIFFERENCE  BETWEEN  AMOUNT 
PAID  FOR  TRANSPORTATION  AND  MILEAGE  FOR 
TRAVEL  PERFORMED  BY  SECOND  ASSISTANT 
ENGINEER  MYRON  H.  KNAPP. 

An  officer  of  the  Navy,  who  was  iu  1866,  on  the  report  of  a  medical  board 
of  survey,  sent  from  Hongkong  to  the  United  States  for  hospital 
treatment  for  a  disease  not  contracted  in  the  line  of  duty,  is  not  enti- 
tled to  the  difference  between  the  cost  of  transportation  and  mileage 
under  the  act  of  March  3, 1835,  as  if  the  travel  was  under  orders  and 
upon  public  business.  The  fact  that  he  was  placed  in  charge  of  a 
seaman  sent  home  sick  on  the  same  vessel  does  not,  in  the  absence  of 
an  order  directing  him  to  make  the  travel,  entitle  him  to  mileage. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

June  30y  1896. 
Charles  G.  Hampton,  as  executor  of  the  estate  of  Myron  H. 
Knapp,  deceased,  appeals  ftom  the  decision  of  the  Auditor  for 
the  Navy  Department  of  May  16, 1896,  disallowing  claim  set 
up  by  the  executor  for  mileage  on  account  of  travel  performed 
by  Assistant  Engineer  Knapp  in  1866  in  returning  from  Hong- 
kong to  the  United  States,  his  passage  having  been  paid  by 
the  paymaster  under  orders  from  his  superior  officers.  The 
grounds  of  the  Auditor's  disallowance  are  as  follows: 

^^Assistant  Engineer  Knapp,  while  attached  to  the  Wachu- 
sett  in  1866,  was  recommended  by  a  medical  board  of  survey 
to  be  sent  to  the  United  States  for  hospital  treatment.  His 
passage  to  the  United  States  was  paid  by  the  paymaster  of 
that  vessel,  by  direction  of  the  commander  of  the  fleet,  but 
there  is  no  order  requiring  him  to  perform  the  travel. 

*'  From  the  fact  that  his  disease  did  not  originate  in  the  line 
of  duty,  it  is  assumed,  unless  an  order  for  the  travel  be  pro- 
duced, that  he  returned  by  permission,  and  if  such  be  the 
case,  he  was  not  entitled  to  the  difference  between  the  cost  of 
transportation  and  mileage." 

A  duly  convened  medical  survey  on  August  26, 1866,  reported 
that  Assistant  Engineer  Knapp  was  suffering  from  a  disease 
contracted  not  in  line  of  duty  and  of  uncertain  duration,  and 
recommended  *'that  he  be  sent  to  the  United  States  for  hos- 
pital treatment  by  the  first  favorable  opportunity."  After 
the  approval  of  the  report  of  the  medical  survey  the  com- 
manding officer  addressed  the  following  communication  to 
Knapp : 

*'In  compliance  with  medical  survey  and  by  order  of  Rear- 
Admiral  H.  H.  Bell,  your  passage  to  the  United  States  will  be 
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paid  in  the  American  ship  Powhatan.  You  will  consider  it 
your  duty  to  see  that  Samuel  Falst-etid,  ordinary  seaman,  who 
goes  home  for  the  same  reason  and  by  the  same  conveyance, 
receives  proper  care  and  attention  during  the  voyage,  and 
that  his  bills  here  previous  to  sailing  are  duly  paid,  for  which 
purpose  $30  of  his  money  will  be  placed  in  your  hands,  the 
unexpended  balance  to  be  returned  t6  him.^ 

Passage  was  duly  procured  for  Knapp,  and  on  March  21, 
1867,  he  reported  to  the  United  States  Kaval  Hospital,  Brook- 
lyn, ]^.  Y.,  and  ou  the  23d  thereof  was  discharged  from  the 
Wachuseti,  and  place^l  on  sick  leave  by  order  of  the  Chief  of 
the  Bureau  of  Navigation. 

Upon  this  state  of  facts  the  counsel  for  the  claimant  insists 
that  Knapp  was  traveling  under  orders  within  the  meaning 
of  the  act  of  March  .^,  J  835,  and  was  entitled  to  mileage.  He 
appears  to  base  this  claim  principally  upon  the  fact  that  it 
was  made  his  duty  to  see  that  Samuel  Falstead  received 
proper  care  and  attention  during  the  voyage,  and  also  he 
assumes  that — 

"This  officer  came  home  for  discharge  and  was  entitled  to 
be  discharged  within  the  United  States,  and  the  Government 
recognized  the  fact  that  he  was  traveling  under  orders  by 
paying  his  passage  home  and  by  iilacing  him  on  duty  during 
such  passage.'^ 

I  am  unable  to  find  anything  in  the  papers  submitted  which 
indicates  that  the  recommendation  of  the  medical  survey,  or 
of  the  orders  approving  that,  contemplated  his  discharge.  It 
is  specifically  recommended  that  he  be  sent  to  the  United 
States  for  hospital  treatment.  No  order  is  furnished  showing 
that  he  was  directed  to  travel  or  that  this  travel  was  per- 
formed upon  public  business.  To  sustain  a  claim  for  mileage, 
the  officer  must  show  that  he  traveled  upon  business  and  in 
obedience  to  orders.  It  appears  to  me  that  the  case  of  Perri- 
mond  V.  United  States  (19  C.  Cls.  R.,  509)  is  conclusive  of  the 
claimant's  right,  where  it  is  held  that  if  an  officer  was  not 
traveling  on  public  business,  but  private  delinquency  was  the 
cause  of  the  travel,  the  officer  performing  it  has  no  ground  for 
claiming  mileage.  (See  also  I>u  Bose^  Richardson^  and  Hannum 
cases,  19  C.  Cls.  R.,  614,  516). 

The  claim  of  Ghilds  for  mileage,  decided  by  Assistant  Comp- 
troller Mansur,  March  9,  1895,  (1  Comp.  Dec,  292),  indicates 
that  the  mere  order  to  take  <^  charge  of  persons  named  in  the 
following  list,  who  were  also  sent  home  on  sick  tickets."  can 
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not  be  construed  as  the  performance  of  such  duty  as  to  entitle 
the  person  so  ordered  to  mileage. 

In  the  case  of  Surgeon  Beyer,  who  was  directed  to  take 
charge  of  certain  invalids  by  the  commandant  of  the  station 
in  returning  home,  it  was  claimed  that  he  was  upon  duty  and 
entitled  to  traveling  expenses,  but  this  claim  was  disapproved 
by  the  Navy  Department  and  disallowed  by  the  accounting 
officers  February  24, 1890.  On  March  27, 1893,  the  Assistant 
Secretary  of  the  Navy  asked  for  a  reconsideration  of  the  claim, 
upon  the  ground  that  he  was  on  duty  during  the  time  he  was 
in  charge  of  the  invalids.  Comptroller  Gilkeson,  on  April  14, 
1893,  denied  a  rehearing,  holding  in  effect  that  because  Dr. 
Beyer  was  ordered  to  take  charge  of  the  invalids  he  was  not 
placed  on  such  duty  as  to  entitle  him  to  traveling  expenses. 

Thi»  is  in  accordance  with  the  uniform  rulings  of  this  De- 
partment. The  appeal  of  Mr.  Hampton  as  executor  of  the 
estate  of  Myron  H.  Knapp  is  therefore  dismissed  and  the 
Auditor's  decision  affirmed. 

Edw.  a.  Bowebs, 
Acting  Comptroller. 
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APPENDIX. 

CONTAINING  CIRCULARS  ISSUED  BY  THE  COMPTROLLER 
OF  THE  TREASURY  IN  CONNECTION  WITH  THE  SET- 
TLEMENT OF  ACCOUNTS. 


[Department  CircnlArNo.  27.] 

TRANSMISSION  OF  GOVERNMENT  MESSAGES  OVER 
BOND-AIDED  OR  SUBSIDIZED  TELEGRAPH  LINES. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

Washingtony  D.  C,  February  17y  1896. 
To  Disbursing  Officers  and  other  Ojjlcers  and  Agents  of  the 

Government: 

The  observance  and  enforcement  of  the  following  regola- 
tious  will  hereafter  be  required  of  the  disbursing  officers  and 
other  officers  and  agents  of  the  Government.  A  strict  com- 
pliance therewith  will  obviate  the  necessity  of  disallowances 
and  suspensions  in  the  settlement  of  their  accounts: 

1.  The  statutes  of  the  United  States  require  that  the  com- 
pensation for  messages  sent  at  Government  expense  over  tele- 
graph lines  constructed  in  connection  with  Pacific  railroads, 
to  which  bonds  have  been  issued  by  the  United  States  in  aid 
of  their  construction,  shall  be  withheld  by  the  Secretary  of 
the  Treasury  and  applied  in  pa3^ment  of  the  subsidy  bonds 
and  interest.  In  order  that  these  provisions  of  law  may  be 
complied  with,  the  accounts  of  the  respective  telegraph  com- 
panies for  Government  messages  sent  over  bond-aided  or  sub- 
sidized lines  must  be  transmitted  to  the  Treasury  Department 
for  settlement,  and  not  be  paid  by  disbursing  officers  or  by 
any  other  officers  or  agents  of  the  Government. 
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2.  Officers  or  agents  of  the  Governmeiit,  in  sending  mes- 
sages on  Government  basiness,  are  instructed  to  ase  the  bond- 
aided  or  subsidized  telegraph  lines,  whenever  practicable  to 
do  80,  in  preference  to  otlier  lines  which  are  not  subject  to  the 
same  conditions. 

3.  Messages  originating  on  a  bond-aided  line  and  directed  to 
a  point  on  a  bond-aided  line  must  be  sent  over  the  aided  line 
or  lines. 

4.  Messages  originating  ou  a  bond-aided  line  and  directed  to 
a  point  near  an  aided  line  should  be  sent  over  the  aided  line  in 
cases  where  the  larger  part  of  the  service  would  be  over  aided 
lines. 

5.  Messages  originally  filed  with  a  nouaided  company  which 
has  a  through  line  to  the  point  of  destination  may  be  trans, 
mitted  to  destination  without  transfer  to  any  other  line.  If 
the  company  has  no  through  line  and  transfer  is  necessary,  the 
transfer  must  be  to  a  bond-aided  line  whenever  practicable, 
and  at  the  nearest  point  of  contact  with  the  aided  line.  In 
such  cases  the  officer  sending  the  message  must  indorse  thereon 
the  request  that  it  be  sent  over  the  bond-aided  line;  but  a  fail- 
ure to  make  sueh  indorsement  shall  not  be  construed  as  giving 
the  company  the  right  of  selection  and  discrimination  against 
bond-aided  lines. 

G.  When  a  message  is  filed  with  a  bond-aided  company, 
whose  operator  is  also  serving  a  nonaided  company,  the  mes* 
sage  must  be  written  on  a  blank  furnished  by  the  former 
company. 

7.  Wliere  the  entire  service  is  over  bond-aided  or  subsidized 
telegraph  lines  no  [myment  to  the  telegraph  companies  must 
be  made  by  the  officer  or  agent  of  the  Government  who  sends 
the  message  or  by  any  disbursing  officer.  In  such  case  the 
officer  or  agent  sending  the  message  is  not  charged  with  any 
duty  respecting  the  payment  thereof,  except  to  inform  the 
agent  or  operator  of  the  telegraph  company  who  receives 
the  message  that  it  is  the  duty  of  the  company  under  the  law 
to  transmit  the  same,  and  to  present  its  account  therefor  to 
the  proper  Department  of  the  Government,  to  be  approved  by 
the  head  of  such  Department,  under  the  proper  appropriation, 
and  forwarded  to  the  accounting  officers  of  the  Treasury  for 
settlement  in  accordance  with  the  requirements  of  the  law. 
Such  accounts  should  be  forwarded  by  the  respective  telegraph 
companies,  through  their  usual  channels,  to  that  Department 
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of  the  Goyemment  with  which  the  officers  or  agents  sending 
the  respective  messages  are  connected.  For  example:  An 
acconnt  for  messages  sent  by  officers  of  the  Interior  Depart- 
ment shoald  be  transmitted  to  that  Department,  to  be  approved 
and  forwarded  to  the  accounting  officers  of  the  Treasury  for 
settlement;  an  account  for  messages  sent  by  officers  of  the 
Department  of  Justice  shoald  be  forwarded  in  like  manner  to 
that  Department,  or  an  ai'.count  for  messages  sent  by  officers 
of  the  Treasury  Department  should  be  transmitted  to  the  Sec- 
retary of  the  Treasury. 

8.  Where  the  service  is  continuous  and  entire  over  lines 
partly  subsidized  and  partly  not,  or  over  connecting  lines,  one 
of  which  is  subsidized  and  the  other  not,  but  one  account  for 
the  entire  service  should  be  rendered  by  the  telegraph  com- 
pany which  receives  and  transmits  the  message,  showing  the 
respective  amounts  claimed  for  aided  and  nonaided  service. 
8ach  account  is  not  to  be  paid  by  any  disbursing  officer  or  by 
the  officer  or  agent  sending  the  message,  but  must  be  for- 
warded by  the  telegraph  company  to  the  proper  Department 
of  the  Government  in  the  manner  already  indicated,  and  in  the 
settlement  thereof  by  the  accounting  officers,  the  amount  found 
due  and  payable  in  money  for  nonaided  service  will  be  certified 
for  payment  to  the  telegraph  company,  and  the  amount  found 
due  for  service  over  the  bond-aided  lines  will  be  applied  as 
required  by  law. 

9.  Whenever  practicable  prepayment  should  not  be  made 
on  messages  sent  to  and  from  Washington,  D.  (\,  but  accounts 
for  the  same  should  be  sent  through  the  proper  channels  to  the 
Treasury  Department  for  payment;  provided  that  this  shall 
not  apply  to  officers  required  to  pay  the  expense  of  telegraph- 
ing from  the  emoluments  of  their  offices. 

For  the  information  and  guidance  of  all  concerned  is  sub- 
joined a  list  descriptive  of  the  bonded  Pacific  railroads  in  con- 
nection with  which  bond-aided  or  subsidized  telegraph  lines 
have  been  constructed,  and  a  reference  to  the  several  acts  of 
Congress  relating  thereto. 

R.  B.  Bowler, 
Approved :  Comptroller, 

J.  G.  Carlisle, 

Secretary  of  the  Trensury. 
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List  of  hoTided  Pacific  railroads  in  connection  with  which  subsidized  ielegrt^h 
lines  have  been  constructed, 

MilM. 

Union  Pacific  Railway,  from  Bridge  Junction,  Omaha,  Xebr.,  to 

Utah  Central  Crossing,  Ogden,  Utah 1,029.49 

Union  Pacific  Railway  (Kansas  Division),  from  Kansas  City,  Mo., 
to  a  point  on  the  railroad  between  Monument  and  Gopher  sta- 
tions         393.94 

Central  Pacific  Railroad  (operated  by  Southern  Pacific  Com- 
pany): 

From  Offden  Station,  Ogden,  Utah,  to  Sacramento,  Cal 742. 61 

From  Brighton,  Cal.,  to  Niles,  Cal 103.83 

FromNiles,  Cal.,  to  San  Jose,  Cal 17.54 

Sioux  City  and  Pacific  Railroad,  from  Sioux  City,Iowa,  via  Cali- 
fornia Junction,  to  Fremont,  Nebr 101. 77 

Missouri  Pacific  Railway  Company  (Central  Branch  Union  Pacific 
Railroad),  from  Atchison,  Kans.,  to  WaterTille,  Kans 100.00 

Acts  of  Congress  relating  to  bond-aided  Pacific  railroads. 


Act  July  1, 1862, 12  Stats.,  489. 
Act  July  2, 1864, 13  Stats.,  356. 
Act  March  3, 1865, 13  Stats.,  504. 
Joint    resolution    May    7,    1866, 

Stats.,  355. 
Joint   resolution  May  21,  1866, 

Stats.,  356. 
Act  July  3, 1866, 14  Stats.,  79. 
Joint  resolution  July  26,   1866, 

Stats.,  367. 
Act  March  6, 1868, 15  Stats.,  39. 


14 


14 


14 


Act  March  3, 1869, 15  State.,  324. 
Joint  resolution  March  3,  1869,  15 

Stats.,  348. 
Joint  resolution  April  10,  1869,  16 

Stats.,  56. 
Act  May  6, 1870, 16  Stats.,  121. 
Act  March  3, 1873, 17  Stats.,  508. 
Act  June  20, 1874, 18  Stats.,  111. 
Act  May  7, 1878, 20  Stats.,  56. 
Act  March  3, 1879, 20  Stats.,  420. 
Act  August  7, 1888, 25  Stats.,  382. 


[Department  Circular  No. 75.    Saperseding  Department  Ciroular  No.  48,  of  March23, 1886.] 

EVIDENCE  OF   PROPER  PAYMENT  OF  VOUCHERS. 

Treasury  Department, 
Office  of  Comptroller  of  the  Treasury, 

Washington^  D.  C,  May  20 j  1896. 
The  following  regulatious,  in  the  matter  of  the  evidence 
required  by  the  accounting  officers  as  proof  of  payment  of 
vouchers,  are  published  for  the  information  and  guidance  of 
disbursing  officers  of  the  United  States: 

1.  Vouchers  must  be  stated  in  the  name  of  the  person^  firm, 
company,  or  corporation  rendering  the  service  or  furnishing 
the  articles  for  which  payment  is  made. 

2.  If  the  payee  be  a  firm,  the  receipt  to  the  voucher  should 
be  in  the  usual  firm  signature,  signed  by  a  member  of  the  firm; 
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if  an  incorporated  or  unincorporated  company,  the  receipt 
shoald  be  in  the  company  name,  followed  by  the  autograph 
signature  of  the  officer  (with  his  title)  authorized  to  receive 
the  money  and  receipt  therefor. 

3.  Evidence^  of  the  authority  of  the  officer  receipting  for  an 
incorporated  or  unincorporated  company  must  accompany  the 
voacher  unless  the  payment  is  made  by  a  check  drawn  on  a 
United  States  depository  to  the  order  of  the  company^  and  that 
fact,  with  the  date  and  number  of  the  check  and  name  of  the 
depository,  is  stated  on- the  voucher. 

4.  When  a  disbursing  officer  is  satisfied  that  an  attorney  or 
agent  is  authorized  to  receipt  for  his  principal,  whether  an 
individual,  firm,  company,  or  corporation,  the  receipt  of  the 
principal  by  the  attorney  or  agent  will  be  sufficient,  without 
proof  of  authority  accompanying  the  voucher,  provided  that 
payment  is  made  by  a  check  drawn  on  a  United  States  deposi- 
tory and  payable  to  the  order  of  the  principal^  and  the  memo- 
randnm  required  in  the  preceding  paragraph  is  made  upon 
the  YiDucher. 

5.  These  regulations  will  not  affect  any  additional  regula- 
tions of  the  several  Departments,  but  are  intended  as  a  state- 
ment of  all  that  is  required  by  the  accounting  officers  as  proof 
that  payments  are  made  to  the  proper  persons. 

E.  B.  Bowler, 
Approved :  Comptroller. 

J.  G.  Carlisle, 

Secretary, 
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APPEALS. 
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APPROPRIATIONS. 

1.  The  $20,000  appropriated  by  the  act  of  March  3, 1893,  to  pay  for  the 

removal  and  aubsiatence  of  the  Eastern  Band  of  Cherokees,  can 
not  be  considered  as  expended  to  an  extent  greater  than  the  snm 
of  the  balances  finally  certified  by  the  proper  accounting  officers 
and  chargeable  to  said  appropriation.     16. 

2.  Claims  properly  arising  under  the  eighth  article  of  the  Cherokee 

treaty  of  December  29,  1835,  and  section  5  of  the  act  of  Congress 
of  July  29, 1848,  may  be  examined  and  certified,  notwithstanding 
no  appropriation  exists  for  their  payment.  (Decision  of  Second 
Comptroller  of  October  20,  1893,  approved.)    16. 

3.  The  appropriations  for  the  Gettysburg  National  Park,  made  in  the 

acts  of  August  18, 1894,  and  February  11, 1895,  to  the  extent  that 
they  provide  for  objects  common  to  both,  are  cumulative,  while 
each  is  available  for  certain  objects  not  provided  for  in  the 
other.     59. 

4.  The  appropriation  of  $4,000  to  enable  the  Secretary  of  the  Treannry 

to  investigate  and  report  upon  the  importation,  etc.,  of  explosives, 
found  in  the  sundry  civil  appropriation  act  of  August  18,  1894, 
providing  for  the  service  of  the  fiscal  year  1895,  is  not  a  perma- 
nent specific  appropriation  and  can  not  be  used  after  the  expira- 
tion of  that  fiscal  year.    61. 

5.  An  appropriation  for  the  fiscal  year  1895  is  not  available  after  the 

expiration  of  that  year  for  payment  of  the  expenses  of  repairs  for 
which  contracts  were  awarded  but  not  actually  entered  into, 
within  the  meaning  of  section  3690,  Revised  Statutes,  during  such 
year.    51. 

6.  When,  in  an  act  appropriating  for  the  purchase  of  additional  land 

for  a  public  building,  the  piece  of  ground  to  be  purchased  is  par- 
ticularly described,  the  appropriation  can  not  be  used  for  the 
purchase  of  another  tract  equally  suitable  for  the  purpose  and  at 
a  price  within  the  sum  provided,  although  the  piece  named  in  the 
act  can  not  be  secured  within  the  amount  appropriated.    77. 

7.  The  disbursing  officer  is  authorized  to  pay  the  assistant  professors 

at  the  Naval  Academy  only  at  the  rates  indicated  by  the  annual 
salaries  appropriated  for  their  services,  leaving  the  claims  of  such 
as  have  served  five  years  for  the  difference  between  their  pay  and 
that  of  a  professor  to  be  adjusted  by  the  accounting  officers  and 
reported  to  Congress  for  appropriation.    90. 

8.  The  allotment,  from  the  Agricultural  Department  appropriation  for 

the  purchase  and  distribution  of  seeds,  of  the  sum  of  $50,000for  the 
preparation  and  publication  of  farmers'  bulletins  is  intended  to 
cover  all  expenses  connected  with«Buch  bulletins,  including  their 
distribution  in  the  manner  therein  provided,  and  no  more  than 
$50,000  of  the  appropriation  can  be  used  for  that  purpoae.     171. 

9.  The  appropriation  in  the  act  of  March  3,  1891,  to  place  electrical 

fire-alarm  apparatus  in  the  Interior  Department  is  available  only 
for  the  installation  of  the  system,  and  can  not  be  used  to  pay  the 
annual  rental  of  the  InstrumentH.     196. 
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APPROPRIATIONS— Continued. 

10.  In  a  suit  in  a  United  States  conrt  brought  to  condemn  land  for  use 

in  connection  with  the  work  of  improving  a  river,  the  expenses 
of  taking  the  jury  to  view  the  land  are  payable  from  the  appro- 
priation of  the  Department  of  Justice  made  for  the  expenses  of 
United  States  courts,  and  not  f^om  the  War  Department  appro- 
priation for  the  improvement  in  connection  with  which  the  land 
is  needed.    201. 

11.  The  only  appropriation  available  under  the  provisions  of  section 

3690|  Revised  Statutes,  for  the  payment  of  the  purchase  price  of 
an  instrument  not  procured  by  contract,  and  deliverc^l  during  the 
fiscal  year  1896,  is  that  for  the  year  1896,  although  the  instrument 
was  ordered  during  the  iiscal  year  1894.    202. 

12.  The  balance  remaining  of  the  appropriation  in  the  act  of  March  2, 

1895,  fur  the  '^purchase  or  construction  of  one  steam  tug''  is  not 
available  for  the  care  and  maintenance  of  the  same,  even  during 
the  remainder  of  the  current  fiscal  year  in  which  the  tug  was 
procured.    256. 

13.  The  Treasury  Department  appropriation  for  suppressing  counter- 

feiting and  other  crimes  is  not  available  for  the  payment  of  the 
fees  of  an  attorney  and  an  expert  witness  employed  by  a  United 
States  consul  in  the  prosecution  of  persons  charged  with  the 
counterfeiting  of  United  States  money  in  India.    340. 

14.  Appropriations  made  for  the  purchase  of  pneumatic  dynamite  guns 

''ready  for  military  use''  may  be  used  for  the  erection  of  the 
shelter  necessary  to  keep  the  guns  in  serviceable  condition,  the 
expense  being  necessarily  incident  to  the  accomplishment  of  the 
purpose  for  which  the  appropriations  are  made.    357. 

15.  A  subscription  to  a  periodical  is  properly  payable  from  the  appro- 

priation current  at  the  time  the  subscription  is  given,  although 
the  delivery  may  extend  into  the  next  fiscal  year.    474. 

16.  The  expense  of  placing  an  iron  fence  around  the  monument  erected 

to  mark  the  birthplace  of  George  Washington  is  payable  from 
the  appropriation  made  for  the  monument,  when  approved  by 
the  Secretary  of  State,  under  whose  direction  the  appropriation 
is  placed.    492. 

17.  From  an  appropriation  made  for  improving  the  Dalecarlia  receiving 

reservoir  and  the  purchase  of  land  therefor,  for  the  fiscal  year 

1896,  may  be  paid  the  expenses  of  the  suit  to  condemn  the  land 
and  the  Judgment  rendered  therein  where  such  suit  was  begun 
within  the  fiscal  year,  althongh  it  may  not  be  determined  until 
after  the  close  of  the  fiscal  year.    547. 

18.  From  the  appropriation  for  a  monument  to  mark  the  birthplace  of 

Washington  may  be  paid  the  incidental  expenses  incurred  (with 
the  approval  of  the  Secretary  of  State)  in  erecting  a  fence  and 
improving  the  small  tract  of  land  belonging  to  the  Government 
on  which  the  monument  is  located.    592. 

19.  In  the  purchase  of  sites  for  public  buildings  at  the  capitals  of  Wyo< 

ming,  Idaho,  and  Montana,  under  authority  contained  in  the  sun- 
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dry  civil  appropriation  act  for  t)ie  fiscal  year  1896,  the  appropri- 
ation  therefor  ''available  during  the  fiscal  year''  may  be  used 
after  the  expiration  of  the  fiscal  year  in  payment  for  sites  ac- 
cepted by  the  Secretary  of  the  Treasury  during  the  year,  such 
acceptance  constituting  a  contract  for  the  service  of  the  fiscal  - 
year  within  the  meaning  of  section  3690,  Revised  Statutes.  615. 
20.  The  npecific  amount  which  the  Secretary  of  the  Treasury  has  been 
directed  to  pay  to  a  claimant  named  in  an  act  must  be  paid  to 
him  notwithstanding  the  sum  actually  due  to  satisfy  the  claim 
referred  to  in  the  act  is  less  than  the  amount  appropriated.  629. 
See  COAMT  AND  Geodetic  Survey,  Nos.  1,  7,  8,  10,  12, 13,  15 j  Con- 
tracts, No.  5;  Expenses  of  District  Judges,  No.  1;  Internal 
Revenue,  No.  2;  Light-House  Estabushmbnt,  No.  3;  Marine 
Corps,  No.  6;  Mileage,  No.  1;  National  Home  for  Disabled 
Volunteer  Soldiers,  No.  5;  Pubuc  Buildings,  No.  6;  Rivbr 
AND  Harbor  Improvements,  No.  3;  World's  Columbian  Expo- 
sition, No.  1 ;  Wrecks. 

ARCHITECT. 

See  Public  Buildings,  No.  6. 

ARMY. 

See  Mileage;  Reimbursement,  No.  7,  etc. 

ARMY  OFFICER. 

See  Mileage;  Pay;  Retired  List;  REiMBUR8EnMNT,No.7;  Riveb 
AND  Harbor  Improvements,  Nos.  4,  6,  7;  Travel  Pay. 

ASSESSMENT. 

The  United  States  are  not  liahle  for  an  assessment  levied  by  local 
State  authorities,  even  though  the  improvement  may  be  a  direct 
benefit  to  the  property.     375. 
ASSIGNMENTS. 

See  Contracts,  No.  2;  Lessee;  Navy,  Nos.  11, 12. 
ASSISTANT  ATTORNEY. 

See  District  Attorneys  ;  Office  and  Officer,  No.  10. 
ATTORNEY. 

See  Appropriations,  No.  13;  Contbacts,  No.  1;  District  Attor- 
neys; Office  AND  Officer,  No.  10;  Voucher. 

AUDITOR. 

See  Jurisdiction  of  Accounting  Officers;  World's  Columbiak 
Exposition,  No.  2. 

AVERAGE. 

See  General  Average;  Pro  Rata  Payment,  Nos.  1,  2. 
BARRED  CLAIMS. 

See  Ji'RisDicTiON  of  Accounting  Officers,  Nos.  7,  8. 
BAIL. 

See  Marshals,  Nos.  16,  17,  20. 


Digitized  by  VjOOQ  IC 


INDEX.  673 

BAILIFFS. 

See  Marshals,  Nos.  9,  14. 
BAND  LEADER. 

See  Marine  Corps,  Noa.  9,  10. 
BOND. 

1.  Under  the  provisions  of  section  8156  of  the  Revised  Statntes,  requir- 

ing every  ganger  in  the  internal-revenue  service  to  give  bond  sat- 
isfactory to  the  Commissioner  of  Internal  Revenue,  the  approval 
of  such  bond  by  the  Commissioner  is  a  condition  precedent  to  the 
ganger's  right  to  claim  compensation  for  his  services.    26. 

2.  The  expenses  incurred  by  an  officer  in  furnishing  the  bond  required 

by  law  of  all  disbursing  officers  of  the  Govemmt*nt  is  not  a  proper 
charge  agaiust  the  Government,  even  though  the  officer  serves 
without  compensation.     262. 

3.  A  person  holding  the  office  of  storekeeper  and  ganger  in  the  revenue 

service,  and  under  bond  as  such  officer,  is  not  entitled  to  compen- 
sation when  assigned  to  tlie  separate  duties  of  a  storekeeper  or  a 
ganger,  as  authorized  by  section  64  of  the  act  of  August  28, 1894, 
until  he  huB  executed  the  bond  therein  required.    330. 

4.  The  incidental  expenses  incurred  by  a  special  examiner  of  the  Pen- 

sion Office  in  investigating  the  sufficiency  of  the  sureties  on  a 
pension  agent's  bond,  by  direction  of  the  Interior  Department, 
are  a  proper  charge  against  the  appropriation  for  investigation 
of  pension  cases.    444. 

See  Coast  and  Geodetic  Survey,  No.  5;  Contracts,  No.  4;  In- 
dian Territory,  Nos.  1,  4,  5;  Jurisdiction  of  Accounting 
Officers,  No.  3;  Marshals,  Nos.  16,  17,  20. 

BOND-AIDED  RAILROADS. 

See  Pacific  Railroads  ;  TELEtiRAPHiNo. 
BOUNTY. 

The  mere  facts  of  payment  by  a  State  of  officer's  pay  and  allowances 
to  a  man  while  engaged  in  recruiting  or  organizing  troops,  and 
the  reimbursement  of  the  State  by  the  United  States  under  the 
act  of  July  27,  1861,  are  not  sufficient  to  show  that  he  hail  the 
status  of  an  officer,  or  to  enable  him  to  count  the  time  he  was  so 
paid  in  making  up  the  nine  months'  service  required  by  law  to 
entitle  him  to  veteran  bounty  under  joint  resolution  of  January 
13, 1864,  on  a  snbsequent  enlistment.  If  he  was  not  enlisted  or 
commissioned  he  had  no  military  status  while  so  serving.  441. 
See  Marine  Corps,  No.  9;  Pko  Rata  Payment,  Nos.  1,2;  Sugar 
Bounty. 

BRIDGE  CHARGES. 

See  Pacific  Railroads,  No.  8. 
BURIAL  EXPENSES. 

See  Deceased  Employee,  Nos.  1, 2, 3 ;  Indians,  No.  6;  Navy,  No.  9; 
Pensioner's  Expenses,  Nos.  1, 2. 
11268— VOL  2 43 
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CANTEEN. 

See  Jurisdiction  of  Accounting  Officxrs,  No.  2. 
CHAIRMEN  OF  COMMITTEES. 

See  Congress,  No.  3. 

CHECKS. 

See  PuBLii:  Monbys,  No.  1. 

CHICAGO. 

See  Public  Buildings,  No.  6. 
CHIEF  OF  PARTY. 

See  Coast  and  Geodrtic  Survey,  Nos..5,  14. 
CHINESE  EXCLUSION  ACT. 

See  Marshals,  No.  10. 
CIRCUIT  COURT  OF  APPEALS. 

See  Clkkks,  United  SxATKb  Courts,  Noa.6,7;  ExpsKSBsor  Dis- 
trict Judges,  No.  2;  Marshals,  Nos.  12, 14;  Officr  axd  Offi- 
cer, Nob.  1,  2,  3. 

CIVIL  AUTHORITIES. 

See  Commutation  of  Rations,  Noe.  2, 3;  Navy,  No.  10. 
CIVIL  SERVICE. 

See  Internal  Reveni  k  Skkvick,  No.  3. 
CLAIMS. 

See  Appropriations,  No.  20;  Loyalty,  Noe.  1, 2. 
CLERKS. 

See  Office  and  Officer,  No.  8;  Pension  Agencies. 
CLERK  HIRE. 

See  Congress,  No.  3. 
CLERKS,  UNITED  STATES  COURTS. 

1.  Under  the  act  of  Jaly  31, 1884,  allowing  the  clerks  in  North  Dakota 

double  fees,  a  clerk  can  be  allowed  each  double  fees  only  from 
and  after  the  passage  of  the  act,  and  not  for  the  entire  fiscal  year 
beginning  July  1.    211. 

2.  A  practice  established  or  directly  sanctioned  by  the  judge  has  the 

same  force  and  effect  as  a  rule  of  court,  and  the  clerk  of  the  conrt 
acting  thereunder  is  entitled  to  fees  for  the  services  rendered 
necessary  by  such  practice.    217. 

3.  A  clerk  of  a  court  is  not  entitled  to  fees  from  the  ITnited  States  for 

services  in  habeas  corpus  proceedings  rendered  at  the  request  of 
the  person  applying  for  the  writ.    220. 

4.  For  services  rendered  on  behalf  of  the  defendant  in  a  criminal  eaae, 

other  than  those  performed  under  section  878,  Revised  Statutes, 
a  clerk  of  the  United  States  court  is  not  entitled  to  fees  from  the 
Government.    221. 
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CLERKS,  UNITED  STATES  COURTS— Continued. 

5.  Under  section  878,  Revised  Statutes,  the  clerk's  fee  for  the  filing  of 

an  indigent  defendant's  affidavit  is  no  part  of  the  "costs  incurred 
by  the  process,"  and  is  not  a  proper  charge  agaiust  the  Govern- 
ment.   224. 

6.  The  act  of  Jnly  31, 1894,  allowing  to  the  clerk  of  the  courts  in  Mon' 

tana,  for  services  rendered  during  the  tiscal  year  1895,  the  same 
fern  as  are  allowed  by  law  to  like  officers  in  Oregon  and  Idaho 
authorizes  him  to  charge  and  collect  double  the  usual  fees  allowed 
to  clerks  of  Unit<*d  States  courts,  but  does  not  authorize  him 
t4>  retain  for  his  personal  use  the  double  maximum  eompt/Maiifm 
allowed  to  clerks  in  Oregon  and  Idaho.    253. 

7.  A  clerk  of  a  United  States  circuic  court  of  appeals  is  entitled,  under 

section  2  of  the  act  of  March  3,  1891,  to  collect  from  the  (fovem- 
nient  its  costs  in  cases  in  which  it  is  a  party,  and,  iiuilcr  section  9 
of  said  act,  to  retain,  for  his  personal  compensat  ion.  fi  om  the  costs 
and  fees  collected  by  him,  after  payment  of  his  neccHMary  office 
expenses,  a  sum  not  exceeding  $500  per  annum  in  addition  to  his 
salary.    276. 

8.  A  clerk  of  a  United  States  circuit  court  of  appeals  is  not  entitled 

to  charge  and  collect  from  the  Government  the  per  diem  fees  and 
mileage  allowed  to  clerks  of  the  circuit  court  by  section  828  of  the 
•  Revised  Statutes.     276. 

9.  Where  a  restraining  order  directs  that  tlie  marshal  serve  the  de- 

fendants with  a  certified  copy  thereof  the  clerk  is  entitled  to 
fees  for  certificates  to  the  copies,  bui;  not  for  seals  to  such 
certificates.    342. 

10.  It  is  not  required  that  the  copy  of  a  subpoena  in  chancery  served 

on  a  defendant  under  rule  13  of  the  general  equity  rules  shall  be 
certified,  and  the  clerk  is  not  entitled  to  fees  for  certificates  and 
seals  to  such  copies,  unless  required  by  a  rule  of  court  or  a  prac- 
tice directly  sanctioned  by  the  court.    342. 

11.  A  clerk  who  has  paid  into  the  Treasury  the  costs  taxed  against  a 

defendant  in  a  case  where  the  Government  is  the  plaintiff  can 
not  demand  repayment  from  the  ITiiited  States  of  the  sum  taxed 
as  his  fees.  The  amount  which  he  is  entitled  to  receive  for  serv- 
ices rendered  by  him  to  the  United  States  is  payable  only  upon 
his  presenting  an  itemized  account  under  section  856,  Revised 
Statutes.    418. 

12.  A  typewriter  purchased  by  a  clerk  of  a  court  from  the  emoloments 

of  his  office  is  the  property  of  the  United  States,  and  when  sold 
the  proceeds  must  be  covered  into  the  Treasury  under  section 
3618,  Revised  Statutes.    434. 

13.  A  clerk  is  entitled  to  fees  for  administering  oaths  to  marshals  and 

deputy  marshals  in  support  of  explanations  to  their  accounts 
furnished  by  them  upon  the  call  of  the  accounting  officers.    482. 

14.  Extra  clerical  assistance  for  the  clerk  of  the  United  States  district 

court  in  Alaska,  when  necessary,  may  be  paid  for  from  the  fines 
and  forfeiture  fund  if  approved  by  the  judge  of  the  court.    485. 
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ir*.  When  an  indigent  defendant  has  made  the  proof  required  bj  i 

tion  878,  Reyised  Statutes,  the  clerk  is  entitled  to  a  folio  fee  of  15 
cents  from  the  United  States  for  entering  the  order  of  the  ooart 
to  summon  defendant's  witnesses.    578. 

16.  A  clerk  of  a  United  States  court  is  required  by  section  833  of  the 

Revised  Statutes  to  inclnde  in  his  return  of  fees  and  emoiuments 
all  fees  earned  by  him  whether  actually  collected  or  not.    589. 

17.  The  act  of  Febmary  6,  1889,  allowing  to  a  defendant  as  of  right  a 

writ  of  error  to  the  Supreme  Court  in  capital  cases  without 
security  for  costs,  and  making  it  the  duty  of  the  clerk  to  certify 
up  the  record,  does  not  authorize  the  clerk  to  charge  against  the 
United  States  fees  for  such  serrioes.    612. 
See  Office  axd  Offickr,  Nob.  1, 2, 3. 
CLOTHING. 

See  Prison  KRs,  No.  2. 
COAST  AND  GEODETIC  SURVEY. 

1.  A  person  regularly  employed  for  work  contemplated  by  the  terms  of 

a  special  appropriation  may  be  paid  from  said  appropriation  not> 
withstanding  he  may  be  otherwise  temporarily  engaged  for  a 
short  period  of  time  on  other  duty  connected  with  the  work  of 
the  bureau  under  which  he  is  employed.     15. 

2.  The  Secretary  of  the  Treasury  is  authorized  in  his  discretion  to  de- 

tail an  employee  of  the  office  force  of  the  Coast  and  Geodetic  Sur- 
yey  for  duty  in  connection  with  the  field  work  of  the  Survey.   46. 

3.  An  employee  of  the  Coast  and  Geodetic  Survey  detailed  for  tempo- 

rary duty  iu  the  field  Is  entitled  to  reimbursement  for  his  actual 
expenses  while  on  such  duty,  payable  from  the  apprc^riation  for 
the  work  upon  which  he  is  engaged,  but  not  to  an  allowance  as  a 
commutation  of  such  ex]>enses.  46. 
d.  \Mien  the  Superintendent  of  the  Coast  and  Geodetic  Survey  visits 
parties  in  the  field,  the  chief  of  the  party  furnishing  him  with  sub- 
sistence at  his  own  expense  may  be  reirabursed  therefor  by  being 
credited  in  his  accounts  with  a  per  diem  allowance,  in  the  same 
manner  as  snch  per  diem  eommntation  could  be  paid  directly  to 
the  Superintendent.    83. 

5.  An  assistant  in  the  Coast  and  Geodetic  Survey  appointed  by  the 

President  as  a  delegate  to  a  convention  held  abroad  is  not,  whUe 
performing  that  dnty,  acting  as  a  chief  of  party  of  the  Survey, 
and  an  advance  of  funds  to  pay  his  expenses  is  not  authorized. 
146. 

6.  Under  the  authority  of  the  Superintendent  of  the  Coast  and  Geo- 

detic Survey  to  employ  and  fix  the  pay  and  subsistence  allowance 
of  temporary  employees  of  the  field  force,  he  may  pay  a  ''hand" 
employed  at  a  monthly  salary  and  retained  on  the  roll  during  a 
short  sickness,  his  full  month's  salary  and  commutation,  although 
ho  was  not  able  to  render  service  for  the  period  covered  by  hie 
sickness.    176. 
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COAST  AND  GEODETIC  SURVEY— Continued. 

7.  The  hydrographic  inspector  of  the  Coast  and  Geodetic  Survey  is  an 

ofScer  of  the  Navy  detailed  for  that  dnty,  and  his  expenses  when 
traveling  on  any  basiness  of  the  Survey  are  payable  only  from 
,  the  appropriations  for  field  expenses  of  the  Survey  under  the  pro- 

vision for  "  traveling  expenses  of  officers  and  men  of  the  Navy  ou 
duty."    177. 

8.  The  expenses  of  an  assistant  of  the  Coast  and  Geodetic  Survey 

while  traveling  on  duty  in  connection  with  the  field  work  are  prop- 
erly payable  from  the  appropriation  therefor,  although  he  may, 
as  an  incident  to  the  trip,  perform  work  for  the  o£ici'.     198. 

9.  The  fiuestion  whether  sleeping-car  accommodations  for  a  short  trip 

are  necessary  is  one  for  the  decision  of  the  officer  having  control 
of  the  appropriation,  and  is  not  within  the  jurisdiction  of  the 
accounting  officers.     198. 

10.  As  the  appropriation  for  office  expenses  of  the  Coast  and  Geodetic 

Survey  contains  an  item  for  the  purchase  of  new  instruments, 
that  provision  is  exclusive,  and  the  several  appropriations  for 
expenses  of  field  parties  can  not  be  used  for  that  purpose.    202. 

11.  Paragraph  61  of  the  regulations  of  the  Coast  Survey,  requiring 

^'previous  special  authority  from  the  Superintendent"  for  the 
payment  of  certain  expenses,  is  a  limitation  upon  the  subordi^ 
nate  officers  of  the  Survey  and  not  upon  the  Superintendent,  who 
may  subsequently  approve  expenses  not  previously  authorized 
by  him.     306. 

12.  There  being  provided  for  the  Coast  Survey  an  appropriation  for 

"miscellaneous  expenses,  contingencies  of  all  kinds,''  it  is  avail- 
able for  the  purchase  of  articles  mentioned  in  the  Treasury 
Department  contingent  appropriations,  notwithstanding  the  lat- 
ter is  made  to  include  ''  all  buildings  under  control  of  the  Treasury 
in  Washington,"  such  provision  for  the  Coast  Survey  being  to  that 
extent  a  specific  exception  of  that  Bureau  from  the  limitation 
contained  in  the  Treasury  Department  appropriation.    317. 

13.  The  Coast  Survey  appropriation  for  ftirnishing  points  to  State  sur- 

veys can  not  be  used  for  establishing  base  lines  for  the  work  of 
transcontinental  triangulation,  unless  such  lines  are  necessarily 
incident  to  the  furnishing  of  the  points  to  the  State  surveys  and 
are  established  for  that  purpose.    494. 

14.  An  officer  of  the  Coast  and  Geodetic  Survey  engaged  in  field  duty 

in  the  city  of  Washington  is  not  entitled  to  an  allowance  for  sub- 
sistence, such  allowance  being  given  by  law  only  to  officers  of 
the  field  force  ordered  to  Washington  for  consnltation  with  the 
Superintendent.    583. 

15.  The  expense  of  providing  a  vessel  of  the  Coast  and  Geodetic  Sur- 

vey with  furniture,  crockery,  etc.,  is  properly  payable  from  the 
appropriation  made  for  the  expenses  of  the  work  in  connection 
with  which  the  vessel  is  used,  the  appropriation  for  repairs  and 
maintenance  of  vessel  being  used  only  for  repairs  and  the  addi- 
tion of  articles  in  the  nature  of  permanent  fixtures.  637. 
See  Contingent  Expenses,  No.  3 ;  Contracts,  No.  3 ;  Reimburse- 
ment, No.  6;  Unliquidated  Damages,  No.  3. 
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COMMERCIAL  AGENT. 

See  CoNSiTi^R  Offickrs,  Ne.  4. 
COMMISSIONERS  (CIRCUIT  COURT). 

1.  A  United  States  commiaeioner  is  not  entitled,  ander  section  847, 

Revised  Statutes,  to  a  per  diem  fee  of  $5  for  fixing  the  amount  of 
bail  and  passing  on  the  sufficiency  of  the  same  when  the  prisoner 
is  snrrendored  by  his  bail,  such  acts  alone  not  constituting  a 
'^  hearing  and  deciding  on  criminal  charges''  within  the  meaniag 
of  said  section .    63. 

2.  A  United  States  commissioner  is  nut  entitled  to  fees  for  issuing 

separate  certificates  of  attendance  to  each  witness,  in  a<ldition  to 
the  usual  order  to  the  marshal,  such  separate  certificates  being 
unnecessary.    63. 

3.  A  United  States  commissioner  in  entitled  to  fees  for  making  a  tran- 

script of  proceedings  in  a  case  where  the  defendant  is  discharged 
as  well  as  in  a  case  where  he  is  held,  when  the  rule  of  court 
requiring  the  transcript,  and  the  practice  thereunder,  requires  the 
making  of  the  transcript  in  both  cases.    67. 

4.  A  United  States  commissioner  is  entitled  to  the  fees  for  drawing  two 

recognizances  when  the  prisoner  admitted  to  bail  is  charged  with 
two  separate  ofienses  in  different  oases.    67. 

5.  A  United  States  commissioner  is  entitled  to  fees  for  but  one  recogni- 

zance in  a  case  where  there  are  several  defendants,  with  the  same 
sureties,  who  might  have  been  joiueil  in  one  recognizance.    67. 

6.  A  United  States  commissioner  is  not  entitled  to  fees  for  filing  war- 

rants of  arrest  when  such  warrants  are  not  execnte<l,  nor  to  fees 
for  entering  returns  on  such  warrants.    70. 

7.  A  United  States  commissioner  is  not  entitled  to  fees  for  making  a 

supplemental  transcript  of  his  proceedings  in  taking  bail  in  a  case 
already  disposed  of.     70. 

8.  A  commissioner  is  entitled  to  a  fee   for  administering  the  oath 

required,  by  the  Attorney -(veneral  and  the  accounting  officers,  to 
be  taken  by  a  deputy  marshal  in  proving  his  quarterly  account, 
but  can  not  be  allowed  for  swearing  a  deputy  to  the  corre*  t  nean 
of  the  fees  claimed  by  him  in  each  case^    2t3. 

9.  A  commissioner  can  be  allowed  only  such  fees  in  taking  recogni- 

zances as  he  would  be  entitled  to  receive  if  he  followed  the  form 
of  recognizance  prescribed  by  the  State  statute.    215. 

10.  A  commissioner  is  entitled  to  fees  for  taking  down  the  testimony  of 

defendant's  witnesses  when  it  is  required  by  the  practiee  under 
the  State  statutes.     215. 

11.  For  services  rendered  in  poor  convict  cases  under  section  1042  a 

commissioner  is  entitled  to  no  fees  from  the  United  States  except 
the  per  diem  of  $5  allowed  by  section  847,  Revised  Statutes.    219. 

12.  In  the  absence  of  evidence  that  the  discretion  of  a  commissioner  in 

granting  continuances  has  been  abused,  he  is  entitled  to  a  per 
diem  fee  for  each  day  upon  which  he  was  engaged  in  hearing  and 
deciding  on  criminal  charges,  if  his  account  therefor  is  approved 
by  the  court.    222. 
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13.  Hie  ftcoonnting  officers  of  the  Treasary  have  no  Jnrisdiction  to  con- 

sider items  in  a  fee  acconut  of  an  officer  of  a  United  States  ooart 
unless  snoh  items  are  approved  by  the  conrt  as  required  by  the 
act  of  February  22,  1875.    223. 

14.  Where  the  conrt  does  not  approve  a-  commissioner's  per  diems  for 

days  to  which  he  had  continued  cases  on  trial  before  him,  no  fees 
can  be  allowed  for  services  rendered  necessary  by  and  incident  to 
such  continuances.    223. 

15.  A  commissioner  is  entitled  to  the  folio  fees  for  the  entry  upon  his 

docket  of  the  proceedings  of  each  particular  day  as  a  single  con- 
tinuous entry,  under  a  rule  of  court  requiring  such  entries  to  be 
made  on  the  day  the  transactions  occur.    257. 

16.  A  United  States  commissioner  is  not  entitled  to  a  per  diem  fee 

under  section  847,  Revised  Statutes,  as  for  "  hearing  and  decid- 
ing on  criminal  charges/'  when  the  only  action  taken  by  him  is 
to  admit  the  defendant  to  bail  to  appear  before  another  commis- 
sioner for  a  hearing  upon  the  criminal  charge.    281. 

17.  Where  a  State  statute  authorizes  a  justice  of  the  peace  to  issue  an 

attachment  for  a  defaulting  witness  who  was  duly  summoned,  for 
the  purpose  of  compelling  him  to  appear  and  testify  and  not  for 
the  purpose  of  punishing  him  as  for  a  contempt,  a  United  States 
commissioner  in  that  State  it),  by  virtue  of  section  1014,  Revised 
Statutes,  entitled  to  fees  for  issuing  the  writ  of  attachment.    283. 

18.  A  United  States  commissioner  who  committed  a  defendant  for  a 

hearing  before  him  on  a  future  day,  and  on  a  later  day,  but  prior 
to  the  day  set  for  hearing,  admitted  him  to  bail,  is  entitle4l  to  a 
per  diem  fee  for  the  day  upon  which  he  took  and  passed  upon  tiie 
sufficiency  of  the  bail,  as  one  of  the  days  in  the  progress  of  the 
''  hearing  and  deciding  "  on  the  criminal  charge.    2^3. 

19.  A  commissioner  is  entitled  to  fees  for  drawing  affidavits  of  persons 

offering  themselves  as  sureties  on  bail  bonds.    319. 

20.  A  commissioner  will  not  be  allowed  fees  for  issuing  a  teuiporary 

mittimus  for  the  custody  of  a  defendant  for  part  of  a  day  only, 
except  in  extraordinary  cases  showing  the  necessity  therefor,  as 
it  is  ordinarily  the  duty  of  the  marshal  to  keep  the  defendant  in 
custody.    382. 

21.  A  commissioner  is  not  entitled  to  a  fee  from  the  United  States  for 

administering  to  a  marshal  the  oath  required  by  the  act  of  Febru- 
ary 22,  1875,  to  be  taken  by  the  marshal  in  proving  his  accounts 
before  presenting  them  fur  the  approval  of  the  court.    426. 

22.  In  re  Totten  (2  Comp.  Dec,  213),  as  to  oaths  to  accounts  of  deputy 

marshals  explained  and  affirmed  as  to  accounts  subsequent  tio 
July  1,1895.    426. 

23.  Fees  for  jurats  to  testimony  will  be  allowed  under  the  authority  of 

United  States  v.  Julian  (162  U.  S.,  324).    607. 

24.  The  fee  of  20  cents  a  folio  for  *'  taking  and  certifying  depositions  to 

file"  includes  the  drawing  of  the  certificate  required  by  article 
267  of  the  Texas  Code  of  Criminal  Procedure  to  be  attached  to 
the  testimony  of  witnesses,  and  a  separate  fee  for  drawing  such 
oertifioate  is  therefore  not  allowable.    607. 
See  Indian  Terutorv,  Ko.  1;  Marshals,  Nos.  1,  5,  6,  7. 
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COMMITMENT. 

See  Marshals,  No.  22. 

COMMUTATION  OF  RATIONS. 

1 .  When  a  soldier  deserts  the  military  service  and  never  returns  thereto, 

be  forfeits  all  right  to  commutation  of  rations  aooruing  while  in 
service.     200. 

2.  An  enlisted  man  subsisted  by  the  Tnited  States  while  held  a  prisoner 

by  the  civil  authoritieH  is  not  entitled  to  coiiimntation  of  rations. 
411. 

3.  The  provision  o.  ike  act  of  July  19,  1892,  for  the  ^*  subsisteDce  of 

officers  and  men  when  unavoidably  detaine<l  or  absent  from  a 
vessel  to  which  attached  under  orders,"  is  not  applicable  to  offi- 
cers aud  men  held  in  prison  by  the  civil  authorities  for  an  offense 
to  which  they  have  plead  (ruHty,  as  their  detention  is  not  una- 
voidable within  the  meaning  of  this  act.    411. 

4.  Under  the  provisions  of  section  1579,  Revised  Statutes,  au  apothe- 

cary in  the  Navy  on  duty  at  a  navy-yard  and  not  attached  to  a 
receiving  ship  nor  to  the  ordinary  of  a  navy-yard  is  not  entitled 
to  a  ratios.     440. 
See  Coast  and  Geodetic   Survey,   Nos.  4,  6,  14;    Distkict  or 
Columbia,  No.  1 ;  Pay  ;  Subsistence  ;  Travel  Pay. 
COMPENSATION. 

See  Bond,  Nos.  1,  2,  3;  Consular  Officers,  Nos.  1,  2,  3,  4;  Office 
AND  Officer;  Pay, 

COMPTROLLER. 

See  Jurisdiction  of  Accounting  Officers. 
CONDEMNED  SHIP. 

See  Navy,  No.  8. 
CONDEMNATION  SUITS. 

See  AppropkiatkiNs,  Nos.  10, 17;  Costs  in  State  Court,  Nos.  1,  2. 
CONGRESS. 

1.  Under  the  act  of  March  2,  1895,  making  tbe  approval  of  the  tem- 

porary Committee  on  Accounts.  House  of  Representatives,  ''con- 
clusive upon  all  the  Departments  and  auditing  officers  of  the 
Government,"  the  Comptroller  has  no  Jurisdiction  to  render  a 
decision  upon  any  tiuestion  involved  in  the  payment  of  accounts 
which  have  been  so  approved.    24. 

2.  A  clerk  of  a  committee  of  the  House  of  Representatives  who  ceased 

to  hold  the  office  on  December  21,  1895,  is  not  entitled,  under  the 
resolution  directing  payment  of  salaries  of  clerks  and  employees 
for  the  mouth  of  December  on  the  20th  day  of  that  month,  to 
the  salary  for  the  whole  month,  payment  not  haviug  been  made 
to  him  until  after  he  had  vacated  the  office.    359. 

3.  Under  the  joint  resolution  of  July  28,1886,  providing  that  the  pay 

of  session  clerks  to  committees  of  the  House  of  Representatives 
shall  begin  from  the  time  such  clerks  enter  upon  the  discharge 
of  their  duties,  to  be  ascertained  aud  evidenced  by  the  certificate 
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of  the  ehairmen  of  the  seyeral  committees,  such  a  clerk  is  not 
entitled  to  compenBation  from  the  beginning  of  the  session,  on 
the  certificate  of  the  chairman,  but  only  from  the  date  vhun  he 
enters  u]K>n  the  discharge  of  his  duties  as  clerk  to  the  commit- 
tee, which  can  in  no  event  be  prior  to  the  appointment  of  the 
committee  by  the  Speaker.  638. 
See  Jurisdiction  of  Accoi.'nting  Officers,  Nob.  5,  11:  Loyalty, 
No.  1 ;  Si^GAR  Bounty. 
CONSTABLE. 

See  Indian  Territory,  Nos.  2,  4,  5,  6. 
CONSTITUTION. 

See  Jurisdiction  ok  Accounting  Officers,  No.  5;  Sugar  Bounty. 
CONSULAR  OFFICERS. 

1.  The  payment  of  a  vice-consul's  draft  dniwn  for  his  salary,  and  spe- 

cifically including  the  period  prior  to  the  approval  of  his  bond,  is 
a  payment  of  his  salary,  and  upon  the  settlement  of  his  account 
he  can  not  be  recharged  with  the  amount  covering  his  Bervice  as 
a  de  facto  officer.     52. 

2.  While  it  is  a  general  rule  that  the  payment  of  drafts  of  consular 

officers  is  not  a  settlement  of  the  account  upon  which  they  are 
drawn,  but  such  payments  are  charged  as  advances  and  accounted 
for  upon  the  statement  of  an  account^  yet  the  payment  of  salary 
upon  the  draft  of  a  de  facto  officer  is  such  a  payment  as  can  not 
be  recovered  back  by  the  Goyemment.    52. 

3.  The  leave  of  absence  of  a  marshal  of  a  consular  court  is  not  limited 

by  the  law  restricting  the  leave  of  consular  officers,  and  he  is  en- 
titled to  salary  so  long  as  he  continues  in  office.    455. 

4.  C.  was  appointed  by  the  President  as  commercial  agent  at  Furth, 

and  there  being  no  appropriation  for  the  salary  of  a  consular 
officer  at  that  place  he  was  allowed,  i  ader  sections  1729  and  1732, 
Revised  Statutes,  to  retain  as  compensation  $2,500  per  annum 
from  the  fees  collected.  Subsequently  Congress  appropriated 
$2,000  in  full  compensation  for  the  fiscal  year  1895  for  a  consul  at 
Furth.  Held :  That  C.  can  not  be  allowed  more  than  $2,000  for 
the  fiscal  year  1895.  508. 
See  Rktired  List. 

CONTEMPT. 

See  Commissioners,  No.  17. 

CONTINGENT  EXPENSES. 

1.  Section  3683  of  the  Revise<l  Statutes  requires  that  the  written  order 

therein  mentioned  shall  be  given  by  tbu  head  of  the  Department 
before  the  articles  to  be  paid  for  from  the  contingent  fund  are 
procured,  and  a  subsequent  approval  is  not  sufficient.     1. 

2.  Section  3683,  Revised  Statutes,  retiuiriug  the  written  order  uf  the 

head  of  a  Department  fur  expenditures  from  a  (contingent  fund, 
applies  only  to  cases  where  an  appropriation  is  made  in  a  lump 
sum  for  "  contingent,  incidental,  or  miscellaneous  expenses/'  or 
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under  similar  words,  and  where  Congrese  has  speoifioally  desig- 
nated appropriations  for  enumerated  items  as  being  for  ''  eon- 
tingent,  incidental,  or  miscellaneous  expenses/'    42. 

3.  Newspapem  for  the  Coast  and  Geodetic  Survey  may  be  paid  for 

fironi  the  appropriation  for  miscellaneous  expenses  of  that  Bnreaa 
when  the  order  required  by  section  3683,  Revised  Statutes,  has 
been  given,  provided  that  the  limit  found  in  section  192,  Revised 
Statutes,  of  $100  per  year  for  newspapers  for  the  Treasury  Depart- 
ment is  not  exceeded.    48. 

4.  The  appropriation  for  miscellaneous  expenses  of  the  Bureau  of 

Engraving  and  Printing  is  not  available  for  the  purohase  of  items 
for  which  provision  is  made  in  the  appropriations  for  the  contin- 
gent expenses  of  the  Treasury  Department,  the  latter  appropria- 
tions specifically  including ''all  buildings  under  control  of  the 
Treasury  in  Washington."  258. 
See  Coast  and  Geodrtic  Subvky,  No.  12;  JuRiSDicrnoN  of 
AccouNTiNQ  Officsim,  No.4;  Light-House  Establishment. 
Nos.2,3;  Territories. 

CONTRACTS. 

1.  Payments  may  be  made  to  a  corporation  under  a  contract  entered 

into  by  an  attorney'  duly  authorized  to  act  for  the  corporation  in 
the  making  of  such  contract.    30. 

2.  Section  3737  of  the  Revised  Statutes  prohibiting  all  transfers  of 

contracts  will  not  prevent  payment  to  the  corporation  Mutually 
carrying  out  the  terms  of  a  contract  made  by  the  United  States 
with  a  contractor,  whose  rights  passed  to  the  corporation  through 
insolvency  proceedings,  when  the  United  States  has  received  and 
accepted  the  goods  from  the  successor  of  the  original  contractor. 
49. 

3.  Under  a  provision  in  a  contract  to  complete  the  work  within  a  cer- 

tain number  of  **  working  days,''  with  a  forfeiture  for  "each  and 
every  day's  delay,"  in  computing  the  amount  to  be  withheld  for 
delay  working  days  only  should  be  connte<I,  Sundays  and  holidays 
being  excluded.    72. 

4.  Sections  3718  and  3719  of  the  Revised  Statutes  do  not  apply  to  con- 

tracts for  the  purchase  of  Stationery  for  the  Navy  Department, 
and  it  is  within  the  discretion  of  the  Secretary  of  the  Navy,  in 
makjug  such  contracts,  to  waive  the  usual  requirement  that 
contructors  shall  furnish  a  bond  for  the  faithful  performance 
thereof.    73. 

5.  After  the  expiration  of  a  fiscal  year  and  the  completion  of  a  con- 

tract payable  from  an  appropriation  made  fur  that  year,  such 
appropriation  can  not  be  used  to  pay  the  expenses  to  be  incurred 
in  protecting  the  property  which  was  repaired  under  the  contract 
until  a  further  appropriation  is  made  by  Congress,  such  expenses 
not  being  in  the  fulfillment  of  the  contract  within  the  meaning 
of  section  3690,  Revised  Statutes,  nor  incidental  thereto.    74. 
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6.  Under  an  agreement  to  pay  a  stipulated  sum  as  a  life  rental  of  tele- 

phone instruments,  snch  snni  may  be  paid  on  delivery  of  the  same, 
as  the  contract  is  at  that  time  completed  by  the  contractor,  and 
section  3648,  Revised  StatnteR,  prohibiting  payment  for  articles 
prior  to  delivery,  has  no  application.    82. 

7.  Under  a  contract  for  an  electrical  plant  with  condition  that  the 

contractors  shall  be  paid  when  the  materials  have  been  delivered 
and  accepted,  payment  for  the  accepted  portions  of  the  plant  is 
not  Rntbori;^e<l  until  a  defective  part  is  replaced  and  the  plant 
accepted  as  a  whole,  the  contract  not  being  severable,  althongh 
the  contractors  submitted  bids  for  each  separate  part  of  the 
plant.     147. 

8.  Where  the  Government  was  to  pay  the  tiotual  cost  of  coaling  a  ves- 

sel, it  is  liable  for  the  amount  expended  for  the  subsistence  of  the 
laborers,  if  the  same  was  paid  by  the  party  supplying  the  coal,  aa 
much  as  for  the  amount  of  their  wages.     163. 

9.  The  term  actual  co$t  in  such  an  agreement  includes  all  money  actu- 

ally paid  out  or  a  liability  to  pay  it  incurred  in  the  execution  of 
the  agreement,  but  it  does  not  include  wear  and  tear  of  imple- 
ments, etc.,  used  in  its  performance.     163. 

10.  Where  the  contractor  is  bound  to  keep  a  vessel  insured  for  the  ben- 

efit of  the  United  StatcH  until  accepted,  the  Government  is  not, 
in  tlie  absence  of  agreement,  liable  for  additional  insurance  pro- 
cured by  the  contractor  to  cover  a  trial  trip  held  elsewhere  than 
in  waters  adjacent  to  the  contractor's  works.     165. 

11.  The  head  of  an  Executive  Department  may,  when  not  prejudicial 

to  the  interests  of  the  Oovemment,  or  for  its  benefit,  alter  or 
modify  the  terms  of  a  contract  made  under  his  direction,  but  his 
subordinates  may  not  take  such  action  without  express  authority 
from  him.     182. 

12.  The  terms  of  a  written  contract  are  not  varied  by  the  clerical  error 

of  a  subordinate  officer  of  the  Navy  Department  so  as  to  entitle  a 
contractor  who  did  not  insist  upon  his  rights  under  the  contract 
to  compensation  in  the  nature  of  demurrage  for  delay  caused  by 
the  error.    182. 

13.  Where  the  essential  part  of  a  contract  is  for  personal  services, 

advertising  for  proposals  under  section  3709  is  not  required.     185. 

14.  Where  an  oral  contract  for  rent  of  buildings  in  1864  and  1865  was 

made  by  a  quartermaster,  who  gave  the  owner  vouchers  certifying 
that  the  services  hud  been  rendered,  the  same  being  duly  reported 
to  the  Quartermaster-General,  the  owner  is  entitled  to  payment, 
although  no  formal  approval  of  the  contract  by  the  Quartermaster- 
General,  as  required  by  regulations,  is  shown ;  an  implied  approval 
by  him  arising  from  the  fact  that  it  was  reported  to  him  and  was 
not  disapproved,  both  parties  having  acted  upon  the  basis  of  the 
contract.     189. 

15.  The  Secretary  of  War  has  authority  to  extend  the  time  for  the  exe- 

cution of  a  contract  made  on  behalf  of  his  Department  when  the 
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interests  of  the  Government  are  not  thereby  prejudioed,  and  par- 
ticnlarly  when  its  nonconipletion  within  the  time  limited  is  not 
due  to  the  negligence  of  the  contractor.    242. 

16.  The  question  whether  a  contractor  has  properly  complied  with  the 

terms  of  his  contract  in  executing  the  work  thereunder  is  one 
of  fact  upon  which  the  decision  of  the  head  of  the  Department 
made  in  good  faith  is  conclusive.    242. 

17.  A  proposal  in  writing  to  furnish  supplies  and  a  written  acceptance 

by  the  authorized  agent  of  the  Government  constitute  a  contract 
within  the  meaning  of  section  3690,  Revised  Statutes,  so  as  to 
authorize  the  use  of  the  appropriation  for  the  fiscal  year  in  which 
the  contract  is  made  in  paying  for  such  portion  of  the  supplies  as 
are  delivered  under  the  contract  after  the  expiration  of  the  fiscal 
year.    248. 

18.  The  sureties  on  the  bond  of  a  defaulting  contractor  can  not  be  recog- 

nized;  under  his  contract,  to  complete  the  work,  although  after 
the  Government  has  canceled  the  contract  on  account  of  the 
default  they  may  make  a  new  contract  on  their  own  behalf,  with- 
out affecting  their  liability  as  sureties  on  the  canceled  contnu't. 
346. 

19.  Under  a  contract  for  work  on  a  public  building  in  process  of  erection 

providing  that  the  contractor  shall  be  paid  monthly  for  work 
actually  executed  and  put  in  place,  he  in,  upon  the  complete 
destruction  of  the  building  by  fire  without  fault  of  the  contractor 
or  of  the  Government,  entitled  to  payment  from  the  United  States 
for  the  labor  done  and  for  such  materials  as  have  been  actually 
worked  into  the  building.     365. 

20.  When  a  contractor  working  under  a  formal  contract  entered  into  a 

written  agreement  with  the  proper  officer  of  the  United  States 
for  additional  work,  the  necessity  for  which  became  apparent  as 
the  contract  work  progressed,  he  is  entitled  to  payment  for  such 
additional  work,  notwithstanding  the  agreement  was  not  made 
after  previous  advertising  for  proposals,  as  required  in  section 
3709,  Revised  Statutes,  the  nature  of  the  particular  work  being 
such  that  it  could  be  performed  only  by  the  person  doing  the  work 
under  the  contract.    373. 

21.  Under  the  appropriation  of  $25,000  for  the  reestablishing  of  the 

light-house  at  Smith's  Point,  a  contract,  involving  a  liability  noi; 
exceeding  said  sum,  may  be  made  for  a  portion  of  the  work,  pro- 
vide<l  the  estimated  cost  of  the  complete  structure  under  the  plan 
adopted  does  not  exceed  the  limit  of  $80,000  fixed  in  the  act,  the 
remainder  of  the  work  to  be  contracted  for  as  appropriations  are 
made  by  Congress.    395. 

22.  A  contractor  who  is  in  default  under  a  contract  with  the  United 

States  should  not  be  paid  by  a  disbursing  officer  the  balance  due 
to  him  on  other  contracts  until  his  liability  for  the  default  has 
been  ascertaineil  and  adjusted.    429. 

23.  Under  a  contract  which  provides  for  the  retention  of  10  x>er  cent 

until  the  completion  of  the  work  thereunder,  no  payment  pend- 
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ing  the  completion  of  the  work  of  any  part  of  the  amount  retained 
can  be  made  after  the  contract  has  been  annulled  on  accoupt  of 
the  default  of  the  contractor,  but  the  amount  should  be  held  to 
cover  any  additional  cost  incuxxed  by  the  Government  in  com- 
pleting the  work.    503. 

24.  Where  a  contract  provides  that  upon  certain  contingencies  all  sums 

due  the  contractor  and  percentages  retained  shall  be  forfeited  to 
the  United  States,  such  sums  are  regarded  as  penalties  and  not 
as  liquidated  damages,  and  should  be  withheld  until  the  com- 
pletion of  the  work  contemplated  by  the  contract  and  determi- 
nation of  the  damage  sustained  by  the  United  States.    579. 

25.  Section  3709,  Revised  Statutes,  does  not  require  the  advertising  for 

proposals  nor  the  entering  into  contracts  for  the  purchase  of 
patented  or  copyrighted  articles  where  the  benefit  of  competition 
can  not  be  secured.    632. 

26.  The  Secretary  of  War  has  authority  to  extend  the  time  for  the  com- 

pletion of  a  contract  made  on  behalf  of  his  Department,  and  to 
waive  the  penalty  for  noncompletiun  within  the  contract  period, 
when  he  deems  such  action  not  prejudicial  to  the  intei-ests  of  the 
Government.  635. 
See  Appropkiations,  Nos.  5,  11;  Demurrage,  Nos.  1,  2;  Light- 
House  Establishment,  No.  1 ;  Partnership;  Postal  Service, 
Nos. 2, 3;  River  and  Harbor  Improvements;  Surveys,  Pub- 
lic Lands,  No.  Ij  Unuquidatbd  Damages,  No.  3. 
COPY  OF  JUDGMENT. 

See  Court  ok  Claims. 
COPYRIGHTED  ARTICLES. 
See  Contracts,  No.  25. 
CORPORATIONS. 

See  Contracts,  Nos.  1, 2 ;  Voucher. 
COSTS. 

See  Clerks,  L'nited  States  Courts,  Nos.  11, 17. 
COSTS  IN  STATE  COURT. 

1.  When,  in  a  suit  in  a  State  court  to  condemn  laud  fur  the  improve- 

ment of  a  river,  a  judgment  for  damages  and  costs  is  rendered 
against  the  United  States,  the  costs,  which  form  a  part  of  the 
judgment  as  well  as  the  damages,  are  properly  payable  from  the 
War  Department  appropriation  made  for  the  work.    236. 

2.  Under  the  act  of  August  1,  1888,  providing  for  condemnation  pro- 

ceedings in  the  Federal  courts,  agreeably  to  the  procedure  iu  the 
State  court,  the  jurors  and  witnesses  luay  be  paid  the  usual  fees 
from  the  appropriations  for  expenses  of  United  States  courts, 
unless  by  the  practice  in  the  State  court  special  compensation  is 
payable  for  the  services  of  the  jury  or  witnesses,  in  which  case 
such  compensation  would  be  payable  from  the  appropriation  for 
miscellaneous  expenses  of  United  States  courts.  377. 
See  Appropriations,  No.  10. 
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COITNTERFEITING. 

See  Appropriations,  No.  13. 
COURT  OF  CLAIMS. 

When  the  copy  of  a  jadgment  of  the  Court  of  Claims,  required  bj 
section  1089,  Revised  Statutes,  has  been  lost  or  destroyed,  pay- 
inunt  may  be  made  upon  a  properly  anthesticated  duplicate 
thereof.    364. 
COURT-MARTIAL. 

A  reporter  employed  by  a  court-martial  is  entitled  to  compensation 
notwithstanding  the  conrt-martial   was  illegally  convaned,  of 
which  fact  he  had  no  actual  knowledge. '  506. 
COURT  AT  CHAMBERS. 

See  District  Attokxeys,  No.  6. 
"COURT  OF  THE  LTflTED  STATES." 
See  District  Attorn kyp,  No.  3. 

CRIER. 

See  Office  and  Offickr,  No.  13. 

CRIMINAL  CHARGES. 

See  Commissioners. 
CUMULATIVE  APPROPRIATIONS, 

See  Appropriations,  No.  3;  Coast  and  Grodrtic  Survey,  Noe. 
7, 10. 

CIJSTOMS  SERVICE. 

1.  The  appropriation  for  the  expenses  of  local  appraisers  of  customs 

in  attending  their  annual  meetings  is  ayailable  for  expenses  of 
deputy  collectors  or  other  officers  who,  under  sections  2946  and 
2H50,  Revised  Statu tes,  are  acting  as  appraisers.    289. 

2.  The  act  of  June  22. 1874,  authorizing  the  Secretary  of  the  Treasury 

to  reward  persons  detecting  and  seizing  ''goods,  wares,  or  mer- 
chandise" iu  the  act  of  being  smuggled,  or  which  have  been 
smuggled,  will  not  warrant  the  payment  of  a  reward  either  from 
the  proceeds  of  the  vessel  when  forfeited  and  sold,  or  otherwise, 
to  the  persons  detecting  and  seizing  a  vessel  engaged  in  smug- 
gling.   420. 

3.  Under  the  act  of  June  22,  1874,  an  iufoi*uier  is  not  entitled  to  com- 

pensation for  furnishing  information  concerning  any  fraud  upon 
the  cu.«toms  revenue,  unless  in  addition  to  the  loss  of  revenue 
there  was  a  fraudulent  intent  on  the  part  of  the  importer  and  not 
merely  an  undervaluation.    458. 

4.  Hiere  is  no  law  authorizing  the  Secretary  of  the  Treasury  to  refund 

the  proceeds  of  goods  forfeited  for  an  alleged  violation  of  the 
customs  laws  when  the  forfeiture  is  enforced  by  a  proceeding 
in  court  and  not  under  sections  9074-3079  of  the  Revised  Stat- 
utes.   478. 

5.  Under  section  4  of  the  act  of  June  22,  1874,  the  Secretary  of  the 

Treasury  may  pay  not  exceeding  $5,000  to  a  person  fumisliing 
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original  information  concerning  a  fraud  upon  the  customs  Teve- 
nue,  although  the  goods  seised  are  released  upon  payment  of  a 
fine  equal  to  and  in  lieu  of  the  legal  duties.    491. 
6.  The  legal  repreeentativee  of  a  person  entitled  to  a  reward  as  an 
informer  under  section  4  of  the  act  of  June  22, 1874,  and  who 
died  before  signing  the  claim,  may  present  the  application  there- 
for and  be  paid  the  amount  allowed  by  the  Secretary  of  the 
Treasury.    514. 
See  \ViTNE8SK8,  No.  2. 
DALKCARLIA  RE('EIVING  RESERVOIR. 

See  Appropkiations,  No.  17. 
DAMAGES. 

See  Contracts,  No.  24 ;  Costs  in  State  Court,  No.  1 ;  Pro  Rata 
Pay-ment,  No.  2;  Unliquidatbd  Damages,  Noe.  1,  2,  3. 
DAY. 

See    Coast  and  Gbodbtk;  Sitrvey,   No.  6;  Contracjts,   No.  3; 
Monthly  Saijlry. 
DECEASED  EMPLOYEE. 

1.  A  disbursing  officer  of  the  Government  is  not  authorized  by  law  in 

paying  from  the  salary  due  a  deceased  employe*^  the  claims  of 
creditors  against  his  estate.    226. 

2.  Except  in  cases  specifically  authorized  by  law  it  is  no  part  of  the 

duty  of  the  Government  to  pay  the  burial  expenses  of  a  deceased 
employe^' ;  but  where  such  burial  is  necessary  for  the  health  and 
safety  of  other  employees,  the  expense  may  be  properly  paid  as 
an  incident  to  the  service  in  which  they  are  engaged.    347. 

3.  There  Is  no  authority  for  an  officer  of  the  United  States  to  take 

charge  of  the  personal  property  of  a  deceased  member  of  the 
crew  of  a  revenue  cutter  who  dies  when  on  shore,  sell  the  same, ' 
and  apply  the  proceeds  to  the  payment  of  funeral  expenses.    585. 
See  Navy,  No.  9. 
**DK  FACTO"  COURT-MARTIAL. 

See  Court-Martial. 
DE  FACTO  OFFICER. 

See  Bond,  Nos.  1,  3;  Consular  Officers,  Nos.  1,  2;  Indian  Ter- 
ritory, Nos.  1,  5 ;  Office  and  Officer,  No.  3. 
DEFAULTING  CONTRACTOR. 

See  Contracts,  Nos.  18,  22,  23,  24. 
DELIVERY  AND  ACCEPTANCE. 

See  Contracts,  Nos,  6,  7. 
DEMURRAGE. 

1.  The  accounting  officers  have  jurisdiction  to  settle  claims  for  com- 
pensation in  the  nature  of  demurrage  where  there  is  no  express 
agreement,  as  well  as  in  cases  of  demurrage  proper  where  the 
liability  arises  ex  cantrwtu,    179. 
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2.  In  the  absence  of  an  ezpreas  agreement  to  pay  demnirage  the 
United  States  are  liable  therefor  as  upon  an  implied  contract, 
the  amount  to  be  ascertained  in  accordance  with  the  custom  of 
the  port  where  the  liability  arises.    179. 
See  CoKTRACTB;  No.  12. 
DESERTER. 

See  Commutation    of  Rations,    No.  1;   Marinb  Corps,    No.    7; 
Pacific  Railroads,  No.  I. 
DKTACHED  DUTY. 

See  Marine  Corps,  Noe.4,5;  Mjadical  Attbndanck,  No.  3*  Navy, 
Nos.2,13,14. 
DETAIL  OF  EMPLOYEES. 

See  Coast  and  Geodktic  Survey,  Nos.  1,2,3;  Office  and  Offi- 
cer, No.  8. 
DIPLOMATIC  OFFICER. 

See  Office  and  Officer,  Nos.  5, 6,9;  Retired  List. 
DISABILITY. 

See  Discharge,  Nos.  3, 4;  Travel  Pay,  Nos.  3,4. 
DISBURSING  AGENTS. 

See  Public  Buildings,  No.  4;  World's  Colttmbeak  Expositiok, 
No.  4. 
DISCHARGE. 

1.  An  enlisted  man  remains  in  the  service  until  receipt  of  his  discliarge, 

or  until  such  action  is  taken  as  will  render  him  legally  charge- 
able with  notice  thereof,  notwithstanding  the  expiration  of  his 
term  of  enlistment  during  his  absence  on  a  furlough  granted  at 
his  own  request.    94. 

2.  A  soldier  who  has  obtained  his  discharge  by  purchase  under  the  pro- 

visions of  section  4,  act  of  June  16, 1890,  is  not  entitled  to  recover 
the  money  paid  for  said  discharge  in  pursuance  of  law.    546. 

3.  The  accounting  officers  have  no  authority  to  review  the  action  of 

the  War  Department  refusing  to  dischaige  the  soldier  for  dis- 
ability and  requiring  him  to  purchase  his  discharge  as  a  condi- 
tion precedent  to  his  release  from  the  service.    546. 
See  Marine  Corps,  Nos.  7,8;  Marshals,  Nos.  16, 17, 20;  Navy,  No.  3; 
Travel  Pay,  Nos.  1, 2, 3, 4, 5. 
DISCRETION  OF  HEAD  OF  DEPARTMENT. 

See  Appropriations,  No.  16;  Coast  and  Geodetic  Survey,  No.  9; 
Contingent  Expenses,  Nos.  1,  2;  Contracts,  No.  16;  Dis- 
charge, No.  3;  Indians,  No.  7;  Jurisdiction  op  Accounting 
Officers,  No.  4;  Medical  Attendance,  No.  2;  Offick  aitd 
Officer,  No.  8;  Postal  Service,  Nos.  2, 3,4,5;  Telegraphing. 
DISTRICT  ATTORNEYS. 

1.  A  United  States  district  attorney,  for  examination  before  commis- 
sioners of  persons  charged  with  crime,  is  entitled  to  but  one  per 
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diem  on  any  one  d»y,  without  regard  to  the  number  of  oasaa  in 
whieh  he  appears,  either  before  the  same  or  different  comlttiA- 
sioners.    25. 

2.  A  United  States  district  attorney  is  not  entitled  to  a  docket  tee, 

under  section  824,  Revised  Statutes,  in  cases  in  which  no  liidict- 
ments  are  found.    25. 

3.  A  United  States  attorney  is  not  entitled  to  fees  nnder  section  824, 

nor  to  assimilated  fees  under  section  299,  Reriaed  Stittutes,  for 
services  rendered,  by  direction  of  the  Attorney-GenerttI,  in  a  hear- 
ing before  a  United  States  land  office,  such  a  proceeding  not  being 
in  a  ''  court  of  the  United  States ''  within  the  meaning  of  those 
sections.  Whether  he  could  be  paid  special  Mmpensation,  if 
allowed  by  the  Attorney-General,  is  not  decided;  not  is  the  qnea- 
tion  of  his  right  to  credit  in  his  emolument  account  for  expenses 
actually  incurred  in  such  a  proceeding,  if  approved  by  the  Attot- 
ney-General,  now  determined.    54. 

4.  A  United  States  attorney  is  not  entitled/ under  section  824,  Revised 

Statutes,  to  a  per  diem  fee  for  attending  examinations  before 
commissioners  of  complaining  witnesses  prior  to  the  issuing  of 
a  warrant.    249. 

5.  A  district  attorney  is  not  entitled  to  docket  fees  under  eiause  3  of 

section  824,  Revised  Statutes,  in  cases  wb^re  the  grand  jury 
failed  to  return  an  indictment ;  nor  to  docket  fees  under  clause  1 
of  section  824,  Revised  Statutes,  in  cases  where  the  jury  failed 
to  agree.    322. 

6.  Under  the  act  of  March  3,  1887,  limiting  the  per.diems  of  officers  of 

the  courts,  a  United  States  attorney  is  not  entitled  to  a  per  diem 
fee  for  appearing  before  the  judge  at  chambers.    004. 
See  Office  and  Officer,  No.  10. 
DISTRICT  JUDGES. 

See  Expenses  of  District  Judges,  Nos.  1, 2. 
DISTRICT  OF  COLUMBIA. 

1.  The  appropriation  "  for  livery  of  horse  or  horse  hire  for  the  cor- 

oner's office,''  in  the  District  of  Columbia  appropriation  act,  is 
available  for  the  reimbursement  of  the  coroner  for  actual  expenses 
incurred  by  him  for  the  livery  of  his  horse  while  kept  at  his  pri- 
vate stable,  but  the  coroner  can  not  be  paid  a  fixed  allowance  as 
a  commutation  of  such  expenses.    47. 

2.  Sections  3711  and  3713  of  the  Revised  Statutes,  relating  to  the 

weighing  and  inspection  of  fuel,  have,  by  long  practice,  been 
held  applicable  to  fuel  purchased  for  the  use  of  the  govern- 
ment of  the  District  of  Columbia,  and  that  practice  will  be  con- 
tinned.     136. 

3.  The  act  of  July  14, 1892,  prohibits  the  register  of  wills  of  the  Dis- 

trict of  Columbia  from  increasing,  beyond  the  amount  paid  in 
1891,  the  salary  of  any  clerk  in  his  office,  even  though,  by  a  reduc- 
tion in  the  salaries  of  others,  the  aggregate  expense  for  clerk  hire 
is  not  increased.    235. 
11268— VOL  2 44 
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4.  The  regalar  a]>pTopriation  for  fees  of  joron  in  United  States  oonrts 

is  not  available  for  the  payment  of  jnrora  in  suits  to  condemn 
lands  for  public  improvements  in  the  District  of  Colombia,  sach 
proceedings  being  governed  by  special  statutes,  and  the  feee  of 
Jurors  therein  are  payable  from  the  appropriation  for  the  work 
for  which  the  land  sought  to  be  condemned  is  to  be  used.    260. 

5.  A  jury  commissioner  appointed  under  section  851  of  the  Revised 

Statutes  relating  to  the  District  of  Columbia,  which  does  not 
spci-ify  tbe  manner  in  which  his  duties  shall  be  performed,  is 
entitled  to  compensation  on  furnishing  the  proof  of  servioe 
required  by  the  regulations.    269. 

B.  Under  the  act  of  Angust  1, 1894;  authorizing  the  Commissioners  of 
the  District  of  Colombia  to  improve  sidewalks  upon  application^ 
accompanied  by  a  deposit  of  one>balf  of  the  estimated  cost  of  the 
work,  they  can  not  reimburse  a  person,  who  lays  a  sidewalk  on 
bis  own  account,  for  any  part  of  the  expenses  so  incurred.     963. 

7.  The  act  of  the  legislative  assembly  of  the  District  of  Colombia, 
passed  January  19, 1872,  making  provision  for  the  refundment  of 
license  fees  improperly  collected,  authorizes  (by  virtue  of  the  act 
of  Congress  of  June  11,  1878,  continuing  said  acts  of  the  legisla- 
tive assembly  in  force)  the  refundment  of  fees  deposited  for 
licenses  under  section  3  of  the  act  of  April  23,  1892,  when  such 
licenses  are  not  granted.  488. 
See  Marshals,  No.  13;  Offick  and  Opficbr,  No.  4;  Postal  Sxxv- 
ICE,  No.  1;  Witnesses,  No.  1. 

DOUBLE  COMPENSATION. 

See  Clerks,  United  States  Courts,  No.  6. 
DOUBLE  FEES. 

See  Clerks,  United  States  Courts,  No.  6. 
DRAFTSMEN. 

See  PuBUc  Buildings,  No.  6. 

DUPLICATE  CERTIFICATES. 

See  Court  of  Cij^ims;  Witnesses,  No.  1. 

EMOLUMENT  ACCOUNTS. 

See  Clerks,  United  States  Courts,  Nos.  12, 16;  Jurisdiction  or 
Accounting  Officers,  No.  14;  Marshals,  No.  21. 

ENLISTED  MEN. 

See  Bounty  ;  Discharge,  Nos.  1, 2, 3 ;  Marine  Corps,  Nos.  2, 3, 4, 5, 
6,7,8,9;  Navy,  Nos.  3,  10;  Pat;  Pbisoners,  No.  1;  Rbbnlut- 
ment,  Nos.  1, 2, 3 ;  Reimbursement,  Nos.  2, 3, 4. 

ENLISTMENT. 

See  Bounty  ;  Discharge,  No.  1. 
ENTRY. 

See  PuBUC  Lands. 
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BBBONKOUS  PAYMENT. 

See  PuBUc  Lands. 
EVIDENCE. 

See  Jurisdiction  of  Accoitntino  Offigeka,  No.  9;  Pknbionbb'b 
Expenses,  No.  1 ;  Voucher. 
EXEMPTION. 

See  Pensioner's  Expenses,  No.  2. 
EXPENSES  OF  DISTRICT  JUDGES. 

1.  Th«  appropriation  made  for  the  expenaee  of  dietrict  judges  and 

judges  of  the  circuit  courts  of  appeals  is  not  available  for  pay- 
ment of  the  expenses  of  judges  of  the  Territorial  district  courts. 
238. 

2.  United  States  district  judges,  when  designated  to  hold  a  circuit  or 

district  court  outside  of  their  districts,  are  entitled  to  reimburse- 
ment for  their  actual  and  necessary  expenses  upon  furnishing  an 
itemized  statement  thereof,  and  are  not  entitled  to  reimbursemeiit 
upon  their  own  certificate*  as  they  are  when  attending  upon  the 
circuit  courts  of  appeals.  285. 
EXPERT  WITNESS. 

See  Appropriations,  No.  13;  Witnesses,  No.  2. 
EXPLOSIVES. 

See  Appropriations,  No.  4. 
EXTENSION  OF  CONTRACT. 

See  Contracts,  Nos.  15,  26;  River  and  Harbor  Improvements, 
No.  7. 
EXTRA  DUTY. 

See  Marine  Corps,  Nob.  2,  3,  4,  5. 
EXTRA  PAY. 

See  Reenlistmbnt,  Nob.  1,  2,  3. 
FARMERS'  BULLETINS, 

See  Appropriations,  No.  8. 

FEES. 

See  Appropriations,  No.  13;  Clerks,  United  States  Courts; 
Commissioners;  District  Attorneys;  Marshals;  Witnbssbb; 

ETC. 

FINAL  DISCHARGE. 

See  Travel  Pay,  No.  5. 
FINE. 

See  Customs  Service,  No.  5. 

FINES  AND  FORFEITURE  FUND. 

See  Clerks,  United  States  Courts^  No.  14. 
FINES  AND  PENALTIES. 

See  Postal  Service,  No.  1. 
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FIRE. 

See  CoNTAACTS,  No.  19;  Unuqctidatbd  Damaoka,  No.  3. 
FIREALARM  APPARATUS. 

See  Appbopbiations,  No.  9 
FISCAL  YEAR. 

See  Appropriations,  Nos.  4,  5,  17,  19;  Contract:^.  No.  17;  Milb- 

AGK,   No.   1;  SURVRYS,  ^UBUC  LaNDS,  NO.  1;  RiVRR  akoHah- 
BOR  iMPROVBMnCTSy  No.  1. 

FISH  COMMISSION. 

See  Public  Monrys.  No.  1. 
FORFEITURE. 

See  Contracts,  Noe.  3,  24;  Customs  Sbrvicr;  Marinr  Cobp8» 
No8.  7,  8;  Navy,  No.  10;  Prisonrrs,  No.  1. 

FRAUD. 

See  CustoMvS  Servicr,  No.  3. 
FREE-DELIVERY  SERVICE. 

See  Contracts,  No.  25;  Postal  Srrvicr,  No.  3. 
FREIGHT  CHARGES. 

See  Pacific  Railroads,  No.  7. 
FUEL. 

See  District  op  Columbia,  No.  2. 
FUNERAL  EXPENSES. 

See  Dbckaskd  Employrrh,  No».  1,  2.  3;  Navy,  No.  9. 
FURLOUGH. 

See  DiscHARGK,  No.  1. 
GALVESTON  HARBOR. 

See  RivKR  and  Harbor  Improvrmknts,  Noe.  2,  5. 
GAUCiER. 

See  BoNi>«  Nos.  1, 3 ;  Internal  Rrvrnur  Srrvicr.  Noe.  1,  S. 
GENERAL  AVERAGE. 

The  United  States  are  liable  to  oontribnte  their  proportion  to  the 
genera]  average  in  oaaea  where  they  have  property  in  a  veesel 
subject  thereto.    409. 
GENERAL  LAND  OFFICE. 

See  Publk;  Lands;  Surveys,  Pubuc  Lands,  Nos.  1,3. 
GETTYSBURG  NATIONAL  PARK. 

See  Appropriations,  No.  3. 
GOVERNMENT  PRINTING  OFFICE. 

See  Lkave  of  Absexi:e,  No.  2. 
Gl  ARDS. 

See  Prisoners,  No.  3;  tf*uBLic  Moneys,  No.  2. 
GUNS. 

See  Appropriations,  No.  U. 
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HOLIDAYS. 

Bee  Contracts,  No.  3;  Lea  vie  op  Abskncr^  Noe.  1,3. 
HOMESTEAD. 

See  Pbnsionbr'8  Expenses,  No.  2. 
HOESE  CLAIMS. 

See  Jurisdiction  of  AicouNTiKti  Officrrb,  Noe.  7,  8. 
HOSPITALS. 

See  Medical  Attendance,  Nob.  1,  3;  Navy,  Nos.  3,  7. 
HOT  SPRINGS  BESEBVATION. 

The  Seeraiaiy  of  the  Interior  ts  not  anthoTised  to  pay  from  the  Hot 
Springs  Reservation  fand  the  amoiint  expended  by  priyate  parties 
in  laying  a  sewer  on  the  Government  reservatien,  the  work  hav 
ing  been  done  by  permission  of  the  officers  of  the  Government 
with  notice  that  snch  permission  would  not  imply  a  promise  of 
reimbursement  by  the  United  States.    168. 

HOUSE  OF  REPRESENTATIVES. 
See  Congress. 

HYDROGRAPHIC  INSPECTOR. 

See  Coast  and  Geodetic  Survey,  No.  7. 

Illegal  arrest. 

See  MARimALS,  No.  8. 
ILLEGAL  COURT-MARTIAL. 
See  Court-martial. 

IMPORTER. 

See  Customs  Service,  No.  3. 

IMPROVEMENTS. 

.See  Hot  Springs  Rehervation;  Public  Buildinps;  River  and 
Harbor  Improvements. 

INCIDENIAL  EXPENSES. 

See  Appropriations,  Nos.  14, 16, 18 ;  Bond,  No.  4;  Coas'f  and  Geo- 
detic Survey,  No.  8 ;  Contingent  Expenses  ;  Contracts,  No.  5 ; 
PuBUC  Moneys,  No.  2;  Territories. 

INDIANS. 

1.  There  is  no  authority  for  the  United  States  to  disburse  funds  held 

in  trust  for  the  Chickasaw  Nation  of  Indians,  except  in  pursuance 
of  treaty  or  law,  or  upon  written  request  of  the  proper  author- 
ities of  said  nation.  The  treaty  and  law  do  not  authorize  the 
payment,  and  there  is  no  request  from  the  nation ;  therefore,  the 
claim  of  Mr.  Paine  can  not  be  paid  by  the  United  States  from 
trust  funds  belonging  to  said  nation.    22. 

2.  The  acts  of  August  7, 1882,  and  February  6, 1887  (sec.  6),  providing 

for  the  allotment  of  lands  iu  severalty  to  Indians,  and  making 
them  citizens,  and  subjecting  them  to  the  laws  of  the  State  or 
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Territory  in  which  they  reside,  are  not  to  be  construed  as  emanci- 
pating for  all  purposes  such  Indians  from  the  control  of  the  Ix|te- 
rior  Department  and  subjecting  their  tribal  or  communal  property 
to  the  ordinary  incidents  of  property  of  white  citizens  under  the 
general  law.    306. 

3.  There  is  no  necessary  relation  between  the  rights  of  Indians  as  citi- 

zens and  the  right  of  the  United  States  to  impose  such  restrictions 
as  it  sees  fit  in  the  distribution  of  the  annuities  paid  in  accord- 
ance with  treaties.    308. 

4.  Because  the  acts  of  18^  and  1887  make  citizens  of  certain  Indians 

and  subject  them  to  the  laws,  both  ciyil  and  criminal,  of  the  State 
wherein  they  reside,  it  by  no  means  follows  that  the  funds  which 
the  United  States  has  agreed  to  retain  for  subsequent  distribution 
to  the  Indians  fall  under  the  provisions  of  State  legislation.    308. 

5.  The  Treasury  Department  has  no  authority  to  impose  restrictions 

which  may  operate  as  a  practical  denial  of  rights  guaranteed  to 
the  Indians.    308. 

6.  The  appropriation  for  support  and  education  of  Indian  pupils  at 

Lincoln  Institute  is  available  for  the  burial^  expenses  of  pupils 
dying  while  there.    477. 

7.  Where  an  act  of  Congress  vests  in  the  Secretary  oi  the  Interior 

authority  to  determine  the  method  of  disbursing  money  due  the 
Indians,  either  by  paying  them  iu  canh  or  '*by  expending  the 
same  for  their  benefit  in  such  manner  as  he  may  deem  for  their 
best  interest,''  and  that  officer  has  made  such  determination, 
all  other  officers  are  bound  by  this  exercise  of  power  by  the 
Secretary.  642. 
See  Appuopriations,  Nos.  1,  2;  Leave  ok  Absrncr,  No.  1;  Pro 
Rata  Payment,  No.  2;  Subsistence,  No.  1. 

INDIAN  COUNTRY. 

See  Marshals,  Nos.  18, 19;  Indian  Territory. 

INDIAN  TERRITORY. 

1.  Section  5  of  the  act  of  March  1, 1895,  providing  that  United  Statee 

oommissioneis  in  the  Indian  Territory  shall  hold  office  under  their 
existing  appointments,  will  authorize  the  payment  of  their  sal- 
aries not  witiistanding  they  have  not  yet  given  new  bonds  in  place 
of  those  given  under  section  39  of  the  act  of  May  2,  1890.    44. 

2.  A  constable  iu  the  Indian  Territory  who  took  an  oath  to  support 

the  Constitution  of  the  United  States  and  to  faithfully  perform 
the  duties  of  the  office  as  required  by  section  5  of  the  act  of 
March  1, 1895,  is  entitled  to  compensation,  although  it  may  be 
doubted  whether  Congress  intended  to  require  the  taking  of 
a  different  oath  from  that  prescribed  in  section  1757,  Revised 
Statutes,  for  officers  generally.    433. 

3.  Deputy  marshals  in  the  Indian  Territory  hold  office  at  the  pleaaore 

of  the  marshal;  and  if  appointed  by  him  for  one  year,  and  on  the 
last  day  thereof  the  term  is  extended  for  another  year,  they  are 
entitled  to  oompensation  without  again  taking  the  oath  of  office. 
447. 
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4.  A  constable  in  the  Indian  Territory  appointed  under  section  5  of 

the  act  of  March  1, 1895,  and  who  has  taken  the  oath  of  office,  is 
entitled  to  compensation  only  irom  the  date  when  his  bond  is 
approved  by  the  court.    448. 

5.  A  constable  in  the  Indian  Territory  who  was  duly  appointed  and 

qualified  under  section  39  of  the  not  of  May  2, 1890,  and  who  con- 
tinued to  act  as  a  constable  under  section  5  of  the  act  of  March 
1,  1895,  with  the  approval  of  the  court  having  the  power  of  ap- 
pointment, is  entitled  to  compensation  without  giving  a  new  bond 
or  taking  another  oath  of  office.    512. 

6.  A  person  who  holds  the  office  of  constable  of  a  commissioner's  court 

in  the  Indian  Territory,  and  is  appointed  as  a  special  deputy  mar- 
shal under  section  2  of  the  act  of  March  1,  1895,  by  the  marshal 
of  the  district  in  which  the  commissioner's  court  is  located,  is  en- 
titled to  compensation  for  performing  the  duties  of  both  offloes. 
594. 
See  Marshals,  Nos.  18,  19. 
INDIGENT  DEFENDANT. 

See  Clerks,  Unitbd  States  Courts,  Nos.  15, 17. 
INFORMER. 

See  Customs  Sekvicb,  Nos.  2,  3,  5,  6. 
INSANITY. 

See  Navy,  Nos.  11,  12. 
INSOLVENT  CORPORATION. 
See  Contracts,  No.  Zl 

INSPECTION. 

See  National  Homb  D.  V.  S.,  No.  1. 

INSURANCE. 

See  Contracts,  No.  10. 
INTERNAL-REVENUE  SERVICE. 

1.  Under  sections  51  and  63  of  the  act  of  August  28,  1894,  providing 

for  general  bonded  warehouses  and  the  compensation  and  ex- 
penses of  storekeepers,  and  storekeepers  and  gangers,  such  offi- 
cers are  entitled  to  their  expenses  when  traveling  under  orders 
between  special  and  general  bonded  warehouses,  as  well  as  be- 
tween distilleries.    301. 

2.  The  appropriation  for  paper  for  internal-revenue  stamps,  ino^ading 

the  salaries  of  the  superintendent  and  watchmen,  Is  available  for 
their  traveling  expenses  when  the  contractor,  with  the  consent 
of  the  Department,  transfers  the  manufacture  of  paper  fran  ona 
mill  to  another.    514. 

3.  An  internal-revenue  ganger  is  entitled  to  his  per  diem  oompensotion 

for  days  upon  which  he  is  detailed  for  service  iipon  a  local  board 
of  civil-service  examiners.    516. 
See  Bond,  Nos.  1, 3;  Office  and  Officer,  No.  11. 
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JUDGMENT. 

See  Co«T8  IN  Static  Court,  No.  1 ;  Court  ok  Ci^ims. 
JURIED. 

See  Appropriations,  No.  10;  Costs  in  Statk  Court,  No.  2;  District 
6v  Columbia,  J^ob.  4, 5;  Marshals,  No.  i. 

JURY  COMMISSIONERS. 

Wben  separate  jary  oommiasioners  have  been  appointed  by  the  cir- 
cuit and  district  oonrte  each  is  entitled  to  compenaation  for  not 
exceeding  thr^  days  in  any  term  of  the  ooart  for  which  he  acta 
aa  oonmiiaaioBery  the  appropriation  not  being  limited  to  one  com- 
missioner for  both  courts.  627. 
See  District  of  Columbia,  No.  5. 
JURISDICTION  OF  ACCOUNTING  OFFICERS. 

1.  Where  an  Auditor  disallpws  certain  items  in  an  account  which  have 

been  allowed  a  claimant  by  a  paymaster  it  amounts  to  a  formal 
settlement  of  the  account  of  such  claimant,  from  which  an  appeal 
may  be  taken  under  section  8  of  the  act  of  July  31, 1894.    4. 

2.  The  post  exchange  (formerly  canteen)  is  an  association  or  soldiers' 

club  owning  and  operating  a  oooperative  store.  It  is  not,  and 
never  was,  in  any  sense  a  trader  within  the  meaning  of  the  acts 
of  Jnly  24, 1876,  and  June  30, 1882,  and  has  no  lien  upou  the  sol- 
dier's pay.  The  accounting  officers  have  no  duty  to  perform  iu 
connection  with  the  claims  or  accounts  of  any  post  exchange, 
unless  they  are  involved  in  the  improper  disbursement  of  Gov- 
ernment funds.  56. 
3  No  jurisdiction  is  conferred  upon  the  Comptroller  of  the  Treasury 
to  render  a  decision  at  the  request  of  the  head  of  a  Department, 
upon  the  question  whether  the  filing  of  a  new  bond  relieves  the 
sureties  on  a  prior  bond  of  tbe  same  official  from  liability  after 
the  date  of  a  new  bond,  such  a  question  not  Involving  a  payment 
to  be  made  under  the  head  of  the  Department.  (Sec.  8  of  the  act 
of  July  31, 1894.)    58. 

4.  When  an  item  is  properly  payable  from  an  appropriation  for  con^ 

tingent  expenses,  the  discretion  of  the  officer  charge<l  with  tbe 
duty  of  expending  said  fund  is  not  subject  to  review  by  the 
accounting  officers  upon  any  question  as  to  the  necessity  or  adviB- 
ability  of  his  expenditures.    80. 

5.  Under  section  8  of  the  act  of  July  31, 1894,  requiring  the  Comptrol- 

ler of  the  Treasury  to  approve,  disapprove,  or  modify  decisions 
by  the  Auditors  making  an  original  construction  or  modifying  an 
existing  construction  of  statutes,  the  Comptroller  is  authorize*! 
to  disapprove  the  Auditor's  construction  allowing  payment  from 
an  appropriation  made  by  Congress  when  he  is  convinced  that 
the  object  for  which  the  appropriation  is  made  is  one  for  the 
accomplishment;  of  which  the  Constitntion  does  not  wmrraat  tte 
Congress  in  applying  the  public  money.    98. 

6.  A  claimant  who  acceptH  payment  of  one  item  of  his  claim  alloV^ 

under  the  Auditor's  settlement  is  not,  by  section  b  of  the  art  of 
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Jaly  31,  1894,  precluded  Arom  obtaining  a  revision  of  such  settle- 
ment as  to  the  other  items  involved.    241. 

7.  Claims  arising  under  the  act  of  March  3,  1849,  and  amendments 

thereof,  and  not  filed  in  the  proper  Department  prior  to  August 
13,  1891,  are  forever  barred,  and  can  not  be  received,  considered, 
or  audited  by  any  Department  of  the  Grovemment.  (Acts  of 
January  9,  1883,  and  August  13,  1888.)    250. 

8.  As  an  Auditor  has  no  authority  to  receive,  consider,  or  audit  claims 

arising  under  the  aot  of  1849,  when  filed  on  and  after  August  13, 
1891,  it  follows  that  no  appeal  to  this  office  from  the  action  of  the 
Auditor  refusing  to  consider  the  same  will  be  entertained.    250. 

9.  In  order  that  the  Comptroller  of  the  Treasury  may  grant  a  rehear- 

ing upon  a  final  settlement  made  by  the  Second  Comptroller,  the 
evidence  produced  by  the  claimant  in  support  of  his  applieation 
must  not  only  be  new,  but  also  material;  i.  e.,  such  evidence  as 
might  have  justified  a  different  conclusion  had  it  been  presented 
and  considered  at  the  time  of  the  Second  Comptroller's  settlemeht. 
264. 

10.  The  accounting  officers  have  no  jurisdiction,  upon  the  settlement  of 

the  cash  account  of  a  disbursing  officer,  to  disallow  a  legal  and 
proper  charge  for  supplies  purchased  and  received,  because  it 
may  appear  that  the  supplies  were  used  for  a  purpose  not  consid- 
ered proper  by  the  accounting  officers,  the  jurisdiction  of  the 
latter  over  property  accounts  being  limited  by  the  act  of  March 
29, 1894,  to  charging  an  officer  responsible  for  public  property 
Willi  such  losses  to  the  Government  as  may  be  certified  to  them 
in  the  manner  provided  in  section  1  of  said  act.    264. 

11.  The  certificate  of  the  Speaker  of  the  House  of  Representatives  as 

to  the  salary  and  mileage  of  Members  being  by  sections  47  and 
48  of  the  Revised  Statutes  made  conclnsivie  upon  all  Depart- 
ments of  the  Government,  the  Comptroller  has  no  jurisdiction  to 
render  a  decision  upon  the  amount  due  to  a  Member  for  salary  or 
mileage.    339. 

12.  The  accounting  officers  have  no  jurisdiction  to  reopen  settlements 

made  by  their  predecessors,  because  a  subsequent  decision  of  the 
courts  has  so  changed  the  construction  of  the  law  under  which 
the  Siittlements  were  made  as  to  warrant  a  difi^erent  result  in  the 
settlements.    401. 

13.  An  Auditor  who  has  once  settled  an  account  is  not  authorized, 

under  the  jurisdiction  conferred  upon  him  by  section  8  of  the 
act  of  July  31,  1894,  to  subsequently  recharge  items  which  he 
has  erroneously  allowed  upon  such  settlement.    210. 

14.  When  the  Auditor  allows  certain  items  suspended  in  the  fee  ac- 

count of  an  officer  of  a  United  States  court,  such  action  requires 
the  statement  by  him  of  a  supplemental  emolument  account  to 
include  such  allowances,  and  not  a  reopening  of  the  former 
settlement.    474. 

15.  Under  section  8  of  the  act  of  July  31,  1894,  appeals  from  disallow- 

ances by  the  Auditors  must  be  taken  within  a  year  from  the 
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date  of  the  settlement.  If  taken  after  the  expiration  of  a  yaftr, 
the  Comptroller  is  without  jurisdiction  to  entertain  the  app«aL 
510. 
See  Appkopriatioks,  No.  20;  Coast  and  Geodetic  Survey,  No.  9; 
Commissioners,  No.  13;  Congress,  Nos.  1,3;  Discharge,  No.  3; 
Indians,  Nu.  7;  Surveys,  Public  Lands,  No.  2;  Unliquidatxd 
Damages,  Nos.  1, 2, 3. 

LABOR,  DEPARTMENT  OF. 
See  Subsistence,  No.  2. 
LANDS. 

See  Public  Lands;  Surveys,  Pubuc  Lands,  Noe.  L2. 
LAND  OFFICE. 

See  District  Attorneys,  No.  3. 
LAND  GRANT  ROADS. 

See  Pacific  Railroads. 
LEAVE  OF  ABSENCE. 

1.  A  properly  coramissioned  officer  of  the  Indian  service,  having  an 
annual  salary,  not  limited  to  the  actual  performance  of  dnty, 
is  entitled  to  his  pay  while  absent  from  his  employment  by  per- 
mission duly  authorized,  such  absence  not  exceeding  sixty  d*ys 
in  one  year.     (Section  2074,  Rev.  Stat.)    497. 
'2.  The  clause  in  the  sundry  civil  appropriation  act  of  June  11, 1S96, 
authorizing  payment  of  accrued  leave  in  the  Government  Print- 
ing Office  to  the  .legal  representatives  of  former  employeea, 
authorizes  payment  of  the  claim  of  W.  P.  Chew,  which  was  held 
(1  Comp.  Dec,  354)  not  payable  prior  to  the  passage  of  said  act. 
625. 
See  Consular  Officers,  No.  3. 
LESSEE. 

When  quarters  are  rented  by  the  Government  fh>m  the  leasee  of  a 
building  such  lessee  and  not  the  owner  of  the  building  is  the 
principal  and  payment  of  the  rent  to  him  is  not  in  contravention 
of  section  3477,  Revised  Statutes,  prohibiting  assignments.    502. 

LICENSE  FEES. 

See  District  of  Columbia,  No.  7. 
LIFE-SAVING  SERVICE. 

See  General  Average. 
LIGHT-HOUSE  ESTABLISHMENT. 

1.  An  appropriation  for  the  construction  of  a  light-house,  "  under  a 
contract  which  is  hereby  authorized,"  will  permit  the  making  of 
two  contracts  for  different  parts  of  the  work  in  the  usual  maimer, 
provided  they  are  simultaneously  made  and  the  total  liability  on 
account  of  the  light-house  does  not  exceed  the  sum  fixed.    338. 
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2.  The  Light- HoQAe  Bp%rd  is  the  head  of  the  Light- House  EstahlUh- 

ukbutf  and  the  written  order  of  the  Board  for  the  purchase  of 
hrticlcs  ft>om  the  contingent  fund  is  the  order  of  the  head  of  the 
Department  within  the  meaning  of  section  36R3y  Revised  Stat- 
utes.   436. 

3.  The  appropriation  for  repairs,  etc.,  of  light-houses,  and  incidental 

expenses  connecteil  tlierewith,  is  not  a  contingent  fniid  within 
the  meaning  of  section  3683,  Revised  Statutes.  (2  Comp.  Dec, 
42.)    436. 

4.  The  act  of  April  13,  1896,  authorizes  the  Light-House  Board  to  erect 

the  light-house  and  fog  signal  at  North  Manitou  Island,  notwith- 
standing title  to  the  site  has  not  ^et  been  vested  in  the  United 
States  as  required  by  section  355,  Reviseil  Statutes.    636. 
See  Contracts,  No.  21;  Public  Buildings,  No.  4. 
LIMIT  OF  EXPENSES. 

See  Postal  Skrvice,  No.  4. 
LOCAL  IMPROVEMENTS. 

See  A88R8AMBNT. 

LODGINGS. 

See  Marink  Corps,  No.  5;  Subsistkncr,  No.  1. 
LOSS  OF  PRIVATE  PROPERTY. 

See  Rbimburskmknt. 
LOST  PROPERTY. 

See  Unliquidated  Damaobs,  No.  2. 

LOYALTY. 

1.  Section  3480  of  the  Revised  Statutes  does  not  prohibit  the  payment 

of  claims  accruing  since  April  13,  1861.  When  Congress  has  spe- 
cifically appropriated  money  for  the  payment  of  such  a  claim  in 
favor  of  persons  living  in  the  States  in  rebellion,  payment  therof 
may  be  made,  as  the  case  of  Chesapeake  and  Ohio  Railroad  Com- 
pany v.  Untied  States  (20  C.  Cls.  R.,  49)  does  not  apply.    84. 

2.  The  prohibition  found  in  section  3480,  Revised  Statutes,  against 

the  payment  of  certain  claims,  affects  not  only  the  disloyal  per- 
sons on  whose  account  the  claims  arise,  but  also  the  heirs  and 
all  other  persons  seeking  the  payment  of  such  claims,  since  the 
prohibition  is  directed  against  the  claims  without  regard  to  the 
persons  presenting  the  same.  451. 
MAILS. 

See  Postal  Sbrvick. 
MAINTENANCE. 

See  Appropriations,  No.  12. 
MANUAL  FOR  ARMY  COOKS. 
See  Printino  and  Binding. 
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MARINE  CORPS. 

1.  I'he  ttxpensM  of  ah  officer  of  the  Marine  Corpe  in  charge  of  Nary 

priaonefB  are  properly  payable  from  the  Navy  appropriations. 
128. 

2.  Knliated  men  of  the  Marine  Corpe  detailed  for  extra  duty  m  clerks 

at  the  headquarters  of  the  Corps  are  entitled  to  extra  pay  at  50 
ceutB  per  day,  that  Jieing  the  aoaount  fixed  by  law  for  enlisted 
men  of  the  Army  on  extra  duty  as  clerks  at  Army,  division ,  aail 
department  headquarters.     141. 

3.  A  sergeant  in  the  Marine  Corps  perferming  special  clerical  daty  at 

tlie  headquarters  of  the  Corps  is  not  a  clerk  irithia  the  meaning 
of  the  clause  **  for  expenses  <»f  elarksof  the  United  States  Maiine 
Corps  traveling  under  ordec%"  eontained  in  the  aet  of  July  26, 
1894,  making  appropriation  for  the  naval  service ;  neither  does  ha 
come  within  the  clasH  of  persons  entitled  to  sleeping-ear  berths 
under  paragraph  1212  of  the  Army  Regulations.    143. 

4.  An  enlisted  man  in  the  Marine  Corps,  detached,  can  not  be  allowed 

raimbursement  for  meals  while  traveling  under  orden,  as  he 
conies  within  the  provisions  of  paragraph  1424  of  the  Army  Reg- 
ulations providing  for  his  subsistence  in  such  case.    143. 

5.  In  the  absence  of  regulations  providing  for  lodging  for  an  enlisted 

roan  in  the  Marine  Corps  while  traveling  on  detached  duty,  he  is 
rntitled  only  to  his  actual  necessary  expenses  therefor.    143. 

6.  There  is  no  provision  of  law  authorizing  the  hire  of  quarters  f<w 

enlisted  men  of  the  Marine  Corps,  cxoepting  certain  men  spe- 
cially named  in  the  annual  appropriation  acts,  and  the  renting 
of  quarters  for  other  men  prior  to  an  appropriation  thert'for  by 
Congress  is  prohibited  by  the  act  of  June  22, 1874.    175. 

7.  An  enlisted  man  of  the  Marine  Corps  who  deserts  thereby  forfeits 

his  retained  pay  (secB.  1281  and  1282,  Rev.  Stat.),  for  he  has  not 
served  **  honestly  and  faithfully,"  notwithstanding  he  surrenders 
himself  and  makes  good  the  time  lost  by  desertion  and  is  given 
an  honorable  diRcharge.    227. 

8.  An  enlisted  man  of  the  Marine  Corps  discharged  by  order  of  the 

Secretary  of  the  Navy  for  bad  conduct  and  with  forfeiture  of 
retained  pay  (sec.  1  of  the  act  of  June  16, 1890;  sees.  1281  and 
1282,  Rev.  Stat. ;  par.  1503,  Army  Regulations)  is  precluded  by 
such  order  from  receiving  retained  pay.    230. 

9.  The  act  of  June  20, 1864,  fixing;  the  pay  of  leaders  of  Army  bands  at 

$75  per  month,  placed  them  upon  the  same  footing  as  other  enlisted 
men  of  the  Army  as  to  allowances  and  bounty,  and  brought  them 
within  the  provisions  of  the  act  of  August  4,  1854,  giving  addi- 
tional pay  to  soldiers  reenlistiug  in  the  Army.  553. 
10.  This  claimant,  an  enlisted  man  of  the  Marine  Corps,  was  leader  of 
the  Marine  Baud  i^ui  August  4, 1864,  tb  December  3, 1871,  when 
be  was  discharf^ed,  having  served  continuously  since  August  11, 
1842.  Held,  That  the  position  of  leader  of  the  Marine  Band  being 
assimilated  to  the  grade  of  band  leaders  in  the  Army  (sec.  1612, 
Rev.  Stat.),  tbe  claimant  comes  within  the  provisions  of  the  acia 
of  June  20, 1854,  Angnat  4, 1854,  and  und  while  such  baud  leader 
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he  warn  entitled  to  the  eame  pay  and  bounty  for  reenlisting,  includ- 
ing additional  pay  for  reenlietment,  as  were  leaders  of  bands  in 
the  infantry  of  the  Army.    553. 
See  DISCHARGE;  No.  1;  Jukisdiction  of  Accounting  Officbrs, 
No.  10. 

MABINE-HOSPITAIr  SERVICE. 

See  Office  and  Officrr,  No.  7 ;  Public  Buildings,  No.  2. 

MARINE  INSURANCE. 

See  Contract,  No.  10. 
MARSHALS. 

1.  Although  witnesses  attending  before  United  States  commissioners 

may  not  be  entitled  to  the  15  cent  a  mile  provided  by  the  act 
of  August  3,  1892,  yet  when  such  mileage  has  been  paid  by  the 
marshal  upon  the  order  of  the  commissioner,  such  payments,  if 
erroneous,  must  be  allowed  to  the  marshal  in  the  settlement  of 
his  account.    (Sec.  846,  Rer.  Stat.)    66. 

2.  When,  in  order  to  properly  serre  a  writ,  the  marshal  is  obliged  to 

make  a  copy,  he  is  entitled  to  the  fee  of  10  cents  a  folio  provided 
by  section  S3»,  Revised  Statutes.    296. 

3.  As  a  marshal  is  not  entitled  to  mileage  under  section  829  for  travel 

from  the  place  where  court  is  held  to  his  home,  he  is  not  entitled 
to  mileage  for  so  much  of  the  travel  made  by  him  in  going  from 
one  point  where  court  is  held  to  attend  a  session  of  court  at  an- 
other point  as  he  would  have  made  in  returning  to  his  home.    320. 

4.  While  it  is  the  duty  of  a  marshal  to  call  the  attention  of  the  court 

to  an  error  in  calculating  the  mileage  of  a  Juror,  yet  if  he  has  not 
seen  the  error  he  can  not,  under  section  846,  Revised  Statutes,  be 
charged  with  the  excessive  mileage  paid  by  him  on  the  taxation 
of  the  court.    352. 

5.  Under  the  act  of  August  18,  1894,  requiring  a  marshal  to  take  his 

prisoners  before  the  circuit  court  commissioner  nearest  to  the 
place  of  arrest,  the  question  as  to  which  of  two  or  more  officers 
is  the  nearest  within  the  meaning  of  the  act  is  one  of  fact  for 
determination  in  each  particular  case.    354. 

6.  The  ''nearest  commissioner,''  within  the  meaning  of  the  act  of 

August  18, 1894,  is  net  necessarily  the  one  who  is  nearest  by  geo- 
Dietrical  measurement,  but  may  be  one  who  is  nearest  by  the  most 
practical  and  usually  traveled  route.    354. 

7.  When  a  marshal  claims  mileage  for  taking  a  prisoner  before  a  com- 

missioner who  is  not  the  nearest  in  a  straight  line  from  the  place 
of  arrest,  the  burden  is  upon  him  to  show  that  such  officer  was 
the  nearest  within  the  meaning  of  the  act  of  August  18, 1894.    354. 

8.  A  marshal  is  not  entitled  to  fees  for  serving  a  commissioner's  war- 

rant when  the  ofiense  charged  therein  is  an  alleged  violation  of 
statutes  which  had  been  repealetl  by  Congress  prior  to  the  issu- 
ing of  the  warrant.    422. 
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9.  A  deputy  marshal  who  repreeente  the  marshal  in  court  and  earns  lor 
him  the  per  diem  fee  of  $5  can  not  be  allotted  payment  for  serr- 
icee  as  a  bailiff  at  the  same  time.    438. 

10.  A  marshal  arresting  a  prisoner  nnder  the  Chinese  exclasion  act  is 

not  entitled  to  mileage  for  transporting  him  to  the  commissioner 
who  issued  the  warrant  when  there  was  at  the  place  of  arrest  an 
officer  authorised  by  section  13  of  the  exclusion  act  to  hear  the 
cause,  the  trarelnot  being  necessarily  performed  within  the  mean- 
ing of  the  act  of  February  23, 1875.    457. 

11.  A  marshal  is  not  entitled  to  receive  two  per  dienis  upon  the  same 

day  for  his  attendance  upon  the  oiroitit  and  district  courts,  unless 
the  courts  are  held  under  such  circumstances  as  require  the  serv- 
ices of  two  different  officers  at  the  same  time  within  the  principle 
of  the  decision  in  United  Statet  v.  King  (147  U.  S.,  676).    461. 

12.  A  marshal  is  entitle<l  to  a  per  diem  for  each  day  he  actually  attends, 

in  person  or  by  deputy,  upon  the  circuit  court  of  appeals,  regard- 
less of  the  per  diems  earned  upon  the  same  days  for  attendance 
upon  the  circuit  and  district  courts.    461. 

13.  For  attendance  upon  the  police  court  of  the  District  of  Columbia 

the  United  States  marshal  is  not  entitled  to  the  per  diem  fee 
allowed  under  section  829,  Revisod  Statutes,  for  attendance  uxM>n 
a  circuit  or  district  court  of  the  Uniteil  States.    517. 

14.  For  his  attendance  upon  the  circuit  court  of  appeals,  the  circuit 

court,  or  tbe  district  court,  a  bailiff  is  not  entitled  to  the  per 
diem  provitled  in  section  715,  Revised  Statutes,  if  upon  the  same 
day  he  attends  upon  one  or  more  of  said  courts  as  the  representa- 
tive of  the  marshal  and  earns  for  the  latter  the  per  dfem  of  $5 
allowed  by  section  829,  Revised  Statutes.    530. 

15.  Comptroller's  decision  of  December  29,  1894  (1  Comp.  Dec,  136),  in 

re  number  of  bailiffs  authorized  for  each  court  under  section  715, 
Revised  Statutes,  reviewed  and  affirmed.  530. 
1^.  A  defendant  who  gives  bond  for  his  appearance  for  a  hearing  before 
a  commissioner,  with  condition  that  he  shall  not  depart  without 
leave,  does  not,  when  he  appears  at 'the  hearing  and  is  dismissed 
by  the  commissioner,  come  again  into  the  custody  of  the  marshal 
so  as  to  entitle  that  officer  to  a  fee  for  discharging  him.    550. 

17.  A  defendant  who  gives  bond  for  his  appearance  for  a  hearing  before 

a  commissioner  does  come  again  into  the  custody  of  the  marshal 
upon  being  held  for  court,  and  that  offi<-er  is  entitled  to  the  fee 
for  discharging  him  upon  bail.    550. 

18.  Section  2153  of  the  Revised  Statutes,  providing  for  the  employment 

of  possemen  to  assist  the  marshal  in  executing  process  in  the 
Indian  country ,  has  no  application  to  sections  of  the  country  the 
Indian  title  to  which  has  been  extinguished.    581. 

19.  When  a  marshal,  acting  under  section  2153,  Revised  Statutes,  em- 

ploys possemen  for  servi<-e  in  the  Indian  country,  he  is  entitled 
to  be  reimbursed  for  per  diems  paid  to  them,  although  upon  going 
with  the  posse  into  the  Indian  country  he  finds  the  person  for 
whom  he  has  a  warrant  has  left,  and  the  arrest  is  therefore  made 
without  the  limits  of  the  Indian  country.    581. 
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20.  A  defendant  who  has  given  bond  before  a  oomminioner  for  appear- 
ance at  conrt,  with  condition  that  he  shall  abide  the  order  of 
the  conrt,  doee  not,  when  acquitted,  come  again  into  the  castody 
of  the  marshal  so  aa  to  entitle  that  oificer  toa  fee  for  discharging 
him,    e03. 

21«  A  marshal  is  entitled  to  credit  in  his  emolument  account  for  pay- 
menta  to  a  deputy  at  the  maximum  rate  allowed  by  law  and 
approved  by  the  Attorney-General;  and  such  maximum  is  to  be 
calculated  from  the  time  when  the  deputy  took  the  oath  of  office 
after  appointment.    617. 

22.  When  a  marshal  having  custody  of  a  prisoner  lodges  him  with  a 
jailer  or  other  person  without  a  mittimus  or  other  warrant  of 
commitment  he  is  not  entitled  to  a  fee  as  for  a  commitment.  656. 
See  Clebks,  United  States  Courts,  No.  9;  Commissiomjbrs,  No.  21; 
Consular  Officers,  No.  3;  Indian  Territory,  Nom.  3, 6;  Office 
AND  Officer,  No.  13;  Prisoners,  Nos.  2,  3. 
MEDICAL  ATTENDANCE. 

1.  A  private  physician  employed  at  a  military  post  in  the  absence  of 

the  pust-Hurgeon  is  entitled,  under  the  regulations,  to  payment 
for  attendance  at  the  daily  sick  call,  although  there  may  not  be 
patients  requiring  his  attention  at  each  call.    238. 

2.  The  determination  of  the  Secretary  of  the  Navy  that  expenses  of 

an  officer  of  the  Navy  for  medicines  and  medical  attendance  are 
incurred  under  circumstances  entitling  him  to  reimbursement 
(sec.  1586,  Rev.  Stat.)  is  conclusive.    241. 

3.  An  officer  of  the  Navy  formally  detached  from  duty  in  order  that  he 

may  receive  medical  treatment  at  a  hospital  is  entitled  only  to 
waiting  orders  pay.    501. 
See  Mileage,  No.  5;  Navy,  Noe.3,7. 
MILEAGE. 

1.  The  mileage  of  Navy  officers  is  properly  payable  from  the  appropri- 

ation for  the  fiscal  year  in  which  the  major  portion  of  the  travel,, 
when  such  travel  covers  portions  of  two  fiscal  years,  is  made.    14. 

2.  Officers  of  the  Navy  on  the  retired  list  traveling  under  orders  are 

entitled  to  the  same  allowance  for  mileage  as  officers  on  the  active 
list.    139. 
8.  An  officer  of  the  Navy  is  entitled  to  mileage  when  traveling  in  the 
United  States  by  the  route  which  he  is  required  to  travel  incom- 
pliance with  his  orders.    431. 

4.  The  mileage  of  an  officer  of  the  Army  is  to  be  computed  by  the 

shortest  usually  traveled  route  regardless  of  the  number  of  miles 
actually  traveled,  unless  the  orders  nntler  which  he  travels  or  the 
necessities  of  the  service  (and  not  the  mere  convenience  of  the 
officer)  require  the  use  of  a  route  longer  than  that  usually  trav- 
eled.   544. 

5.  An  officer  of  the  Navy,  who  was,  in  1866^  on  the  report  of  a  medical 

board  of  survey,  sent  from  Hongkong  to  the  United  States  for 
hospital  treatment  for  a  disease  not  contracted  in  the  line  of  duty^ 
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is  not  entitled  to  the  difference  between  the  ooet  of  truispfirtft- 
tion  and  mileage  under  the  aot  of  Mftroh  S»  1S35,  ae  if  the  travel 
was  under  orders  and  upon  public  business.  The  fact  that  he 
was  placed  in  charp^  of  a  seaman  sent  home  sick  on  the  same 
vessel  does  not,  in  the  absence  of  an  order  directing  him  to  make 
the  trBTely  entitle  hitt  to  mileage.  609. 
See  Coast  aitd  Gbodstic  Subvkt,  No.  7;  Jurisdiction  op  Ac- 
COOKTINO  Officsbs,  No.  11;  Maikshals.  Nos.  1,  3;  Tramspokta- 
TION,  No.  5. 

MILITARY  SERVICE. 

See  Rbimburskmknt^  No.  7. 
MINISTER  TO  MEXICO. 

See  Omcs  axd  Officbr,  Nos.  5,  6^  9. 
MISCELLANEOUS  EXPENSES. 

See  COKTINGKNT  EXPEKSS8 

MISCELLANEOUS  RECEIPTS. 

The  wharfage  fees^  which  by  custom  have  been  oolleoied  from  mer- 
chant vessels  using  the  OoTemment  wharf  at  Sitka,  Alaska,  must 
be  covered  into  the  Treasury  under  section  8617,  Revised  Stat- 
utes, and  no  part  thereof  is  available  for  expenditure  for  any 
purpose.  71. 
See  Clrrks,  United  Statks  Courts,  No.  12. 
MODIFICATION  OF  CONTRACT. 

See  Contracts,  Nos.  11,  12,  15,  23,  24,  25,  26. 
MONTANA. 

See  Clerks,  ITnited  States  Courts,  No.  6. 
MONTHLY  SALARY. 

In  the  absence  of  any  law  or  regulation  governing  the  calculatioo  of 
salary  due  to  a  person  employed  at  a  monthly  salary  who  serves 
a  fractional  part  of  a  month,  such  proportion  of  the  monthly  sal- 
ary should  be  paid  as  the  number  of  days  served  bears  to  the 
whole  number  of  days  in  the  month  in  which  the  service  is  ren- 
dered. 81. 
See  Coast  and  Grodktk:  SrRVEY,  No.6. 

MONUMENT. 

See  Appropriations,  Nos.  16, 18. 

MUNITIONS  OF  WAR. 

See  Pacific  Railroads,  Noa.  8, 9, 10, 11. 

NATIONAL  HOME  FOR  DISABLED  VOLLTTTEER  SOLDIERS. 

1.  Under  the  proviso  in  the  act  of  August  18,  1894,  reUtitlg  to  tbe 
disbursement  of  the  appropriations  for  the  National  Home  for 
Disabled  Volunteer  Soldiers,  the  exi>enses  of  inspecting  goods 
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purchased  for  the  Home  are  properly  chargeable  as  an  incident 
to  the  cost  of  such  goods,  and  payable  out  of  the  appropriation 
for  their  purchase,  in  the  absence  of  a  specific  appropriation  for 
inspection.    522. 

2.  Such  inspection  expenses  should  be  apportioned  and  paid  out  of  the 

appropriations  for  the  various  Branch  Homes  in  accordance  with 
the  amount  of  property  of  each  kind  inspected  for  and  shipped 
to  each  Branch  Home  at  the  time  of  shipment.    522. 

3.  The  above  proviso  does  not  prohibit  the  shipment  of  materials  to 

the  Central  Branch  for  manufacture  and  distribution  therefrom 
to  the  various  Branches,  such  materials  being  in  an  incomplete 
condition  for  use;  but  in  the  case  of  completed  articles  ready  for 
use,  they  must  be  shipped  directly  fh>m  the  place  of  purchase  or 
manufacture  to  the  Branch  Home  where  they  are  to  be  used. 
522. 

4.  Where  payments  have  been  made  by  the  general  treasurer  for  goods 

properly  contracted  for,  delivered  to,  and  consumed  by  the  vari- 
ous Branches,  credit  must  be  given  to  the  general  treasurer  for 
such  payments,  whether  these  goods  have  been  shipped  directly 
from  the  place  of  purchase  to  the  place  of  consumption  as 
required  by  law  or  not.    522. 
6.  In  these  accounts,  items  which  have  been  improperly  paid  by  the 
general  treasurer  from  an  appropriation  for  a  certain  fiscal  year 
will  be  credited  under  the  appropriation  for  the  proper  fiscal 
year,  provided  there  is  an  available  balance  thereof.    522. 
See  Appropriations,  No.  5. 
NAVAL  ACADEMY. 

See  Appropriations,  No.  7. 
NAVAL  MILITIA. 

The  expenses  incurred  by  order  of  the  Navy  Department  in  preparing 
a  Government  vessel  and  in  towing  her  to  the  place  designated 
by  that  Department  for  delivery  to  the  naval  militia  of  a  State, 
under  authority  of  the  act  of  August  3, 1894,  are  properly  payable 
by  the  United  States.  409. 
NAVY. 

1.  An  officer  of  the  Navy  on  shore  duty  at  a  navy-yard  is  not  entitled 

to  pay  for  sea  duty,  though  required  by  the  commandant  of  the 
navy-yaM,  in  addition  to  his  regular  duties,  to  perform  duty  in 
examining  recruits  in  place  of  the  chief  engineer  of  a  recruiting 
ship  at  anchor  at  the  yard  during  the  temporary  illness  of  that 
officer.    2. 

2.  An  officer  of  the  Navy  in  sea  service  ordered  by  the  Secretary  of  the 

Navy  to  report  to  the  commandant  of  a  naval  station  for  instruc- 
tion and  exercise  in  automobile  torpedoes,  is  thereby  detached 
from  his  vessel,  and  is  not  entitled  to  sea  pay  while  on  such  duty 
at  the  naval  station.    4. 
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3.  Enlisted  men  of  the  Navy,  reqaired  by  the  regnlationa  to  contribute 

to  the  fund  for  Navy  hospitalB,  may  be  subsisted  by  the  Nayy 
Department  in  naval  hospitals  after  their  term  of  enlistment  has 
expired  without  being  charged  with  Navy  rations.    11. 

4.  The  provision  in  section  I  of  the  act  of  March  3, 18^9,  for  the  proper 

adjustment  of  accounts  of  Pacific  railroads  for  transportation  of 
the  Army  and  transportation  of  the  mails,  does  not  apply  to  trans- 
portation of  the  Navy  so  as  to  authorize  the  same  method  of 
adjustment  for  the  services  rendered  by  such  railroads  in  the 
transportation  of  sailors  and  marines.  12. 
6.  The  proviso  in  the  act  of  July  26, 1894,  granting  the  benefits  of  pre- 
vious service  to  all  officers  who  *'kav6  been"  appointed  to  any 
corps  of  the  Navy  after  serving  in  a  different  branch  of  the  Navy, 
applies  only  to  those  who  were  so  appointed  prior  to  the  paaaage 
of  the  act.    204. 

6.  An  officer  who  resigns  an  office  in  the  Navy  to  accept  an  appoint- 

ment in  another  branch  of  the  Navy  does  not  thereby  reenter  the 
service  within  the  meaning  of  the  act  of  March  3, 1883.    204. 

7.  An  officer  of  the  Navy  is  entitled,  while  temporarily  receiving  treat- 

ment in  a  hospital,  to  the  pay  attached  to  the  duty  to  whioh  he 
has  been  regularly  assigned.    298. 

8.  The  expense  incurred  in  removing  from  a  condemned  ship  previona 

to  its  sale  at  auction  the  machinery  or  other  property  to  be  pi^- 
served  for  future  use,  not  being  an  expense  attending  the  prepa- 
ration for  or  holding  of  the  sale,  can  not  be  paid  from  the  pro- 
ceeds.   334. 

9.  Under  section  1587,  Revised  Statutes,  no  expenses  can  be  allowed  to 

officers  of  the  Navy  which  are  incurred  in  connection  with  the 
funeral  of  a  naval  officer  who  dies  in  the  United  States.    511. 

10.  The  pay  of  an  enlisted  man  of  the  Navy  held  by  the  civil  authori- 

ties for  trial  on  a  criminal  charge  should  not  be  paid  until  he  is 
acquitted,  and  if  found  guilty  his  pay  is  then  forfeited  to  the 
United  States  from  the  date  of  his  arrest.    584. 

11.  The  insanity  of  an  allottee  who  is  not  a  member  of  the  allotter's 

family,  or  a  relative,  works  a  revocation  of  the  allotment.    652. 

12.  The  trustee  of  such  insane  allottee,  as  in  this  case,  can  not  act  for 

the  allotter,  nor  execute  a  valid  receipt  for  money  paid  in  carry- 
ing out  the  purposes  of  the  allotment  after  the  commencement 
of  the  insanity.    652. 

13.  The  character  of  the  service  of  a  naval  officer  is  strictly  determined 

by  his  orders,  and  where  the  order  directs  him  to  report  "for 
duty  in  charge  of  the  machinery"  of  an  ironclad  at  a  navy-yard, 
and  he  subsequently  receives  similar  orders  for  other  ironclads 
while  performing  this  duty,  and  the  order  relieving  him  from  this 
duty  recited  that  he  was  ^'detached  from  duty  connected  with 
the  ironclads  at  the  navy-yard''  in  question,  such  orders  do  not 
assign  him  to  duty  on  hoard  the  first  of  the  vessels  named,  and  he 
is  not  entitled  to  sea  pay  for  the  performance  of  duties  in  obedi- 
ence to  said  orders.    656. 


Digitized  by  VjOOQ  IC 


INDEX,  707 

IfAFY-Continued. 

14.  His  awamption  that  he  is  attached  to  the  ironclad  does  not  change 
his  status,  and  the  accounting  officers  can  allow  on]y  the  pay 
that  he  is  entitled  to  receive  for  the  performance  of  the  duties 
required  by  his  orders.  656. 
See  Coast  and  Geodetic  Survey,  No.  7;  Commutation  of  Ra- 
tions, Nos.  2, 3, 4 ;  Marine  Corps,  No.  1 ;  Medical  Attendance, 
Nos.  2,  3;  Mileage,  Nos.  1,  2,  5;  Naval  Militia;  Reenlistment, 
Nos.  1,  2,  3;  Reimbursement;  Public  Moneys,  No.  1. 

NEAREST  COMMISSIONER. 

See  Marshals,  Nos.  5,  6,  7. 

NECESSARY  TRAVEL. 

See  Marshals,  No.  10;  Mileage. 

NEGLIGENCE. 

See  Reimbursement,  Nos.  1,  5. 

NEWSPAPERS. 

See  Appropriations,  No.  15 ;  Contingent  Expenses,  No.  3. 

OATH. 

See  Clerks,  United  States  Courts,  No.  13;  Commissioners,  Nos. 
21,  22;  Indian  Territory,  Nos.  2,  4,  5;  River  and  Harbor  Im- 
provements, No.  6. 

OFFICE  AND  OFFICER. 

1.  Section  2  of  the  act  of  July  31, 1894,  providing  that  *'  No  person  who 
holds  an  office  the  salary  or  annual  compensation  attached  to 
which  amounts  to  the  sum  of  $2,500  shall  he  appointed  to  or  hold 
any  other  office  to  which  compensation  is  attached,"  operated 
immediately  on  the  passage  of  the  act  upon  persons  in  office 
affected  hy  its  provisions.  33. 
^*  A  person  who  continued,  after  the  passage  of  the  act  of  July  31, 
1894,  to  hold  an  office  the  annual  compensation  of  which  amounted 
to  $2,500,  thereby  vacated  any  other  office  to  which  compensation 
is  attached  and  which  he  had  theretofore  held.  33. 
•  -A.  person  who  held  the  offices  of  clerk  of  the  circuit  court  of  appeals, 
the  annual  salary  of  which  exceeds  $?,500,  and  clerk  of  the  cir- 
cuit court,  to  which  compensation  is  attached,  and  who  contin- 
ued, after  July  31,  1894,  to  perform  the  duties  and  receive  the 
compensation  attached  to  the  former,  thereby  vacated  the  latter 
office,  which  he  was  prohibited  from  holding  by  seciiou  2  of  the 
act  of  July  31,  1894.  In  continuing  to  perform  the  duties  of 
clerk  of  the  circuit  court  he  was  at  most  a  de  facto  officer,  and  as 
Buch  is  not  entitled  to  claim  compensation.  33. 
"^  member  of  the  Board  of  Children's  Guardians  of  the  District  of 
Columbia  is  prohibited,  by  the  act  creating  the  Board,  from  receiv- 
ing compensation  as  such,  and  can  not  be  paid  for  services  ren- 
dered as  disbursing  officer  of  the  Board.    79. 
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5.  A  Senator  of  the  United  States  iB  prohibited  by  section  6,  article  1, 

of  the  Constitntion,  daring  the  time  for  which  he  was  elected, 
from  being  appointed  to  any  civ^il  office  the  emoluments  of  which 
have  been  increased  daring  such  time.    129. 

6.  R.,  a  Senator  of  the  United  States,  elected  for  a  term  of  six  years, 

to  expire  March  3, 1895,  during  which  time  the  salary  of  the  office 
of  minister  to  Mexico  was  increased,  was,  on  February  23, 1895, 
nominated  to  that  office,  confirmed  by  the  Senate,  and  commis- 
sioned by  the  President.  He  took  the  oath  of  office  on  March  5. 
Such  appointment  was  prohibited  by  section  6,  article  1,  of  the 
Constitution,  and  R.'s  salary  can  not  be  paid.    129. 

7.  A  person  employed  by  an  officer  of  the  Marine-Hospital  Service 

withont  the  previous  approval  of  the  Secretary  of  the  Treas 
as  required  by  the  regulations,  may  be  paid  for  his  services  upon 
a  subsequent  ratification  of  the  employment  by  the  Secretary. 
140. 

8.  The  head  of  a  Department  may  assign  the  clerks  and  employees  pro- 

vided by  law  for  his  Department  to  such  work  therein  as,  in  his 
discretion,  he  may  deem  proper.     173. 

9.  The  appointment  of  a  minister  to  Mexico  made  by  the  President  on 

August  29,  1895,  under  the  circumstances  connected  therewith, 
was  not  to  fill  a  vacancy  in  that  office  existing  during  the  last 
session  of  the  Senate  within  the  meaning  of  section  1761,  Revised 
Statutes.    207. 

10.  The  attorney  for  the  Court  of  Private  Land  Claims,  at  an  annaal 

salary  of  $3,500,  is  not  prohibited  by  section  2  of  the  act  of  Jnly 
31, 1894,  from  being  retained  in  a  particular  case  as  a  special 
assistant  to  the  United  States  attorney  for  New  Mexico,  his 
employment  as  such  assistant  not  involving  the  holding  of  '^  any 
other  office''  within  the  meaning  of  said  section.    271. 

11.  A  person  appointed  by  a  collector  of  internal  revenue  as  his  depnty 

with  the  understanding  that  he  should  not  perform  any  of  the 
duties  of  the  position,  and  who  in  fact  performed  no  duties,  can 
not  receive  the  compensation  of  the  office.    379. 

12.  A  chief  of  division  in  the  office  of  the  Supervising  Architect  of  the 

Treasury  at  a  salary  of  more  than  $2,500  per  annum  may  be  paid 
comj)eusation  as  a  member  of  a  commission  appointed  under  the 
act  of  February  20,  1895,  to  select  a  site  for  a  public  building, 
service  upon  such  commission  not  involving  the  holding  of  an 
office  within  the  meaning  of  section  2  of  the  act  of  July  31, 
1894.    467. 

13.  A  person  who  holds  the  office  of  crier  of  the  cii-cuit  conrt  of  appeals 

is  entitled  to  the  per  diem  fee  for  each  day*s  service,  notwith- 
standing he  may  have  received  for  the  same  day  a  fee  as  crier  of 
the  circuit  and  district  courts,  which  office  he  also  holds.  520. 
See  Bond,  Xos.  1,  2, 3;  Consular  Officers,  Nos.  1,2,  3,  4;  lNT)iAir 
Territory,  Nos.  2,  3,  4,  5,  6;  Jury  Commissionbrs;  Lkavk 
OF  Absence,  No.  1 ;  Marshals,  No.  9;  River  and  Harbor  Im- 
provements, No.  4;  WoRLD*s  Columbian  Exposition,  No.  2. 
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ORDERS. 

See  MiJLEAGB,  Nob.  3,  5. 
PACIFIC  RAILROADS. 

1.  The  United  States  have  the  right  to  claim  such  rednced  rates  for 

transportation  as  the  laws  applying  to  the  different  railroads 
provide,  and  the  fact  that  the  Government  requires  reimburse- 
ment of  the  cost  of  the  transportation  furnished  in  certain  cases, 
as  of  deserters  returned  to  their  regiments,  and  soldiers  transferred 
from  one  command  to  another  at  their  own  request,  does  not  fur- 
nish any  valid  ground  of  objection  to  the  rednced  rates  by  the 
railroad  companies,  which  can  not  be  permitted  to  question  the 
purpose  for  which  the  transportation  is  required,  their  rights  and 
obligations  being  measured  by  the  laws  applying  to  them  in  rela- 
tion to  governmental  transportation.    415. 

2.  A  land-grant  railroad  company  is  entitled  only  to  the  usual  charges 

to  the  Government  for  transporting  soldiers  on  Government  orders, 
notwithstanding  such  soldiers  may  be  required  to  reimburse  the 
Government  for  such  transportation.    415. 

3.  Officers  and  agents  of  the  Government  required  to  travel  over  the 

bond-aided  railroads  at  the  expense  of  the  United  Statics  are  not 
authorized  to  pay  cash  for  the  transportation,  but  should  obtain 
tickets,  receipting  for  the  same.    480. 

4.  Payments  in  cash  for  services  rendered  the  United  States  over  the 

aided  lines  are  prohibited  by  law,  and  disbursing  officers  are  not 
authorized  to  reimburse  any  person  for  such  payments.    480. 

5.  The  GoTemment  is  entitled  to  the  benefit  of  through  rates  when 

its  officers  or  employees  performing  the  travel,  on  *'  requests  *'  or 
otherwise,  comply  with  all  the  reasonable  conditions  pertaining 
to  through  rates  imposed  upon  ordinary  travelers,  and  not  other- 
wise.   538. 

6.  The  law  requires  that  the  bond-aided  railroads  between  the  Missouri 

River  and  the  Pacific  Ocean  be  operated  as  a  continuous  line,  and 
the  Government  is  entitled  to  a  through  rate  on  said  line  when 
the  "requests'' show  that  the  traveler  is  making  a  continuous 
Journey,  notwithstanding  more  than  one  **  request''  is  issued  for 
said  travel.    538. 

7.  Because  a  common  carrier  has  a  right  to  make  a  transfer  of  freight 

en  route  to  suit  its  own  necessities  or  convenience,  it  does  not 
follow  that  this  is  a  sufficient  ground  for  placing  the  shipper  in 
a  less  advantageous  position  as  to  charges  to  be  paid  under  the 
contract  of  shipment,  or  (as  in  the  present  case)  in  the  distribu- 
tion of  the  earnings  of  the  company.    588. 

8.  Under  ^'An  act  authorizing  the  construction  of  a  bridge  across  the 

Arkansas  River,  at  Little  Rock,  Ark.,"  of  May  31, 1872,  providing 
tHat  ''no  higher  charge  shall  be  made  for  the  transmission  over 
the  same  of  the  mails,  troops,  and  munitionsof  war  of  the  United 
States  than  the  rate  paid  for  other  transportation  over  the  rail- 
roads or  public  highways  leading  to  said  hridgey"  the  fact  that  it 
is  necessary  in  utilizing  such  bridge  to  construct  about  a  thousand 
feet  of  railroad  at  either  end  of  the  bridge,  which  is  used  by  the 
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railroads  leading  to  the  bridge,  does  not  create  sach  a  condi- 
tion M  jastifies  the  conclusion  that  these  roads  do  not  lead  to  the 
bridge,  618. 
9.  Under  the  above  phraseology  the  United  States  can  not  be  compelled 
to  pay,  for  transporting  mails,  troops,  and  mnnitions  of  war,  any 
sum  for  the  use  of  the  bridge  in  question  when  the  railroad  lead- 
ing to  it  is  a  free  land-grant  road.  On  the  other  hand,  when  the 
transportation  is  over  a  cash  road  leading  to  the  bridge,  the  rate 
paid  must  be  that  paid  the  cash  road  by  the  United  States.    618. 

10.  Materials  transported  in  connection  with  river  and  harbor  improve- 

ments, although  such  improvements  are  conducted  under  the 
supervision  of  the  Engineer  Corps  of  the  United  States  Army, 
are  not  ordinarily  munitions  of  war,  and  consequently,  when  not 
munitions  of  war,  are  not  governed  by  the  above-quoted  sectiou. 
618. 

11.  Where,  however,  the  bridge,  constructed  under  a  charter  containing 

conditions  identical  with  those  mentioned  in  the  first  paragraph, 
becomes  a  part  of  a  land-grant  road  which  is  required  by  its 
charter  to  transport  at  its  cost,  charge,  and  expense ''  the  propertif 
or  troops  of  the  United  States,''  such  river  and  harbor  material 
must  be  carried  free  across  such  bridge.  618. 
See-  Navy,  No.  4;  Telegraphing;  Transportation,  Nos.  1,  2,  S. 
PARTIAL  PAYMENT. 

See  Pro  Rata  Payment,  Nos.  1,  2. 
PARTNERSHIP. 

A  copartnership  which  is  dissolved  continues  as  a  partnership  so  far 
as  its  liabilities  under  contract  with  the  United  States  as  soch 
partnership  is  concerned.    450. 
PATENTED  ARTICLE. 

See  Contracts,  No.  25. 
PAY. 

The  word  "  pay  "  in  the  laws  providing  for  the  pay  and  allowances  of 
officers  and  enlisted  men  of  the  Army  has  a  distinct  and  technical 
signification,  and  when  used  alone  in  the  sentence  of  a  court- 
martial  does  not  affect  the  right  of  the  accused  to  his  pecuniary 
allowances.  300. 
See  Marine  Corps,  Nos.  2,  7,  8;  Medical  Attendance,  No.  3; 
Navy,  Nos.  1,  2,  7, 11, 12, 13, 14;  Prisoners,  No.  1;  Travel  Pay. 

PENALTY. 

See  Contracts,  No.  26. 
PENSIONER'S  EXPENSES. 

1.  When  a  claimant  for  reimbursement  for  the  expenses  of  the  burial 
of  a  deceased  pensioner  declines  to  furnish  evidence  of  the  assets 
left  by  the  deceased,  in  order  that  it  may  be  decided  whether 
such  assets  were  sufficient  to  meet  the  burial  expenses,  the  aotioa 
of  the  Auditor  in  disallowing  the  claim  will  be  affirmed.    149. 
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2.  Where  the  assets  of  a  deceased  pensioner  consist  solely  of  a  home- 

stead which  the  law  of  the  State  where  he  resided  exempts  from 
execution,  causing  descent  to  the  heirs  free  fh>m  charges  for 
funeral  and  hnrial  expenses,  it  is  held  that  decedent  left  no  assets 
within  the  meaning  of  the  act  of  March  2, 1895.    958. 

3.  The  expense  in  having  a  guardian  appointed  for  a  pensioner  is  not 

an  expense  of  the  last  sickness  and  burial  within  the  meaning  of 
the  act  of  March  2,  1895,  authorizing  the  reimbursement  of  per- 
sons paying  such  expenses.    381. 
PENSION  AGENCIES. 

The  clause  in  the  pension  appropriation  acts  for  the  fiscal  years  1895 
and  1896,  fixing  the  pay  of  the  clerks  designated  at  each  agency 
to  sign  official  checks  at  the  compensation  allowed  during  the 
fiscal  year  1894  is  not  permanent  legislation,  but  is  limited  to  the 
appropriations  to  which  it  is  attached ;  and  under  the  authority 
contaiued  in  the  act  of  March  6,  1896,  the  Secretary  of  the 
Interior  may  fix  the  salaries  of  these  clerks  during  the  fiscal  year 
1897.  506. 
See  BoKD,  No.  4. 
PER  DIEM. 

See  Internal  Rbybnue  Service,  No.  3;  Marshals;  Subsistence, 
No.  2;  etc. 
PERIODICALS 

See  Appropriations,  No.  15. 
PERMANENT  LEGISLATION. 

See  Pension  Agencirs. 
PERMANENT  SPECIFIC  APPROPRIATIONS. 

See  Appropriations,  No.  4. 
PERSONAL  SERVICES. 

See  Coast  and  Geodetic  Survey,  No.  1;  Contracts,  No.  13. 
PHYSICIAN. 

See  Mbdical  Attendance,  No.  1. 
PNEUMATIC  GUNS. 

See  Appropriations,  No.  14. 
POLICE  COURT. 

See  Marshals,  No.  13. 
P08SEMEN. 

See  Marshals,  Nos.  18,  19. 
POSTAL  SERVICE. 

1.  Section  313  of  the  Revised  Statutes  relating  to  the  District  of 
Columbia,  providing  for  the  disposition  of  fines,  penalties,  and 
forfeitures  imposed  in  the  criminal  court  of  the  District,  does  not 
apply  to  a  fine  imposed  for  a  violation  of  the  postal  laws,  the  latter 
being  required  by  section  4059  of  the  Revised  Statutes  to  be  paid 
into  the  Treasury  for  the  use  of  the  Post-Office  Department.    138. 
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2.  When  there  is  an  existing  contract  for  the  <^  regulation  wagon  mail 

messenger,  transfer,  and  mail-station  service,"  with  the  condi- 
tion that  the  Pontmaster-General  may  cancel  the  same  by  pay- 
ment of  ono  month's  compensation,  or  reduce  the  service  without 
reduction  of  pay,  it  is  within  his  discretion,  in  the  administration 
of  the  postal  service,  to  contract  with  another  for  street-railway 
postal -car  service  covering  in  part  the  service  under  the  former 
contract,  and  allow  both  contracts  to  remain  in  full  force.    290. 

3.  In  expending  the  appropriation  for  "free-delivery  service"  the 

Postmaster-General  may,  in  the  exercise  of  his  discretion  in  the 
management  of  the  postal  service,  establish  within  the  limits  of 
a  post-office  a  system  of  free  delivery  of  mail  on  board  of  veeaels 
and  purchase  or  otherwise  procure  the  boats  and  other  conven- 
iences necessary  to  the  proper  performance  of  such  free-delivery 
service.    326. 

4.  In  the  absence  of  any  statute  limiting  the  allowance  of  expenses  of 

secret  agents  of  the  Post  Office  Department  they  may  be  allowed 
such  an  amount  as  the  Postmaster-General  approves,  and  the 
exercise  of  his  judgment  and  discretion  as  to  the  amount  is  con- 
clusive upon  the  accounting  officers.    336. 

5.  The  Postmaster-General  may,  when  in  his  judgment  the  interests 

of  the  postal  service  require  it,  enter  into  a  contract  under  sec- 
tion 4006,  Revised  Statutes,  for  the  operation  of  a  line  of  postal 
cars  between  two  exchange  offices  in  the  United  States  through 
Canada,  if  the  free  transportation  of  dosed  mails  by  the  Canadian 
authorities  between  such  points  does  not  meet  the  reqnirements 
of  the  service.    360. 

6.  The  Second  Assistant  Postmaster-General,  when  traveling  by  direc- 

tion of  the  Postmaster  General  on  business  connected  with  the 
Railway  Mail  Service,  is  entitled  to  reimbursement  for  his  aotoal 
and  necessary  expenses  from  the  appropriation  "Inland  trans- 
portation by  railroad  routes.''    398. 

POWER  OF  ATTORNEY. 
See  Navy,  Nos.  11, 12. 

PRACTICE  OF  COURT. 

See  Clerks,  Unitkd  States  Courts,  No.  2. 

PRESERVATION  OF  BUILDINGS, 
See  Public  Buildings,  No.  5. 

PRINTING  AND  BINDING. 

The  provision  in  the  act  of  February  12, 1805,  for  a  new  edition  of 
the  Manual  for  Army  Cooks  requires  that  the  expense  of  printing 
the  same  must  be  paid  from  the  appropriation  therein,  and  not 
from  the  appropriations  for  printing  for  the  War  Department, 
and  the  issue  of  such  manual  is,  by  section  89  of  the  act  of  Jann* 
ary  12,  1895,  limited  to  1,000  copies.    28. 
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PRISONERS. 

1.  When  an  enlisted  man  of  the  Xavy  is  sentenced  to  forfeit  while  im- 

prisoned all  pay  excepting  $3  per  month,  the  expense  of  necessary 
clothing  furnished  to  him  while  so  confined  is  not  to  be  charged 
to  said  allowance  of  $3  per  month,  but  is  payable  from  the  appro- 
priation for  expenses  of  prisonera  and  prisons.    91. 

2.  Under  the  act  of  March  3, 1875,  a  prisoner  entitled  on  his  discharge 

to  ''one  plain  suit  of  clothes''  may  be  given  a  plain  outfit,  includ- 
ing snch  articles  of  ordinary  clothing,  within  the  Department 
limit  of  $15,  as  may  be  necessary  to  properly  clothe  and  protect 
snch  prisoner.    344. 

3.  Necessary  guards  employed  on  the  order  of  the  court  to  guard  a 

prisoner  confined  on  account  of  illness  in  a  hospital  may  be  paid 
from  the  appropriation  for  support  of  prisoners.    486. 
See  Commutation  of  Rations,  Nos.  2,  3;  Marine  Cokps,  No.  1; 
Marshals,  Nos.  5,  6,  7 ;  Navy,  No.  10. 

PRIVATE  PROPERTY. 

See  Reimbursement. 
PRIZE  MONEY. 

See  Pro  Rata  Payment,  No  1. 
PROBATE  COURT  EXPENSES. 

See  Pensioner's  Expenses,  No.  3. 
PROCEEDS  OF  SALE. 

See  Clerks,  United  States  Courts,  No.  12 ;  Navy,  No.  8. 
PROPERTY  RETURNS. 

See  Jurisdiction  of  Accounting  Officers,  No.  10. 
PROPOSALS. 

See  Contracts,  Nos.  17,  20,  25. 
PRO  RATA  PAYMENT. 

1.  When  the  name  of  a  person  has  been  erroneously  omitted  from  the 

official  list  for  the  payment  of  prize  money,  or  bounty,  a  correc- 
tion may  be  made  before  payment  has  commenced.  After  pay- 
ment has  commenced,  and  part  of  the  crew  paid,  it  is  not  within 
the  power  of  the  Executive  Departments  to  correct  the  error.    350. 

2.  Under  the  act  of  March  2,  1895,  making  provision  for  payment  of 

damages  to  certain  settlers  on  Indian  lands,  the  amount  appro- 
priated being  insufficient  to  pay  all  valid  claims  in  full  should  be 
divided  pro  rata  among  the  claimants,  none  of  the  claims  being 
entitled  to  priority  over  the  others.    403. 
See  National  Home,  D.  V.  S.,  No.  2. 
PUBLIC  BUILDINGS. 

1.  The  Government  wharf  at  Sitka,  Alaska,  is  not  a  public  building, 
and  the  expense  of  repairing  it  can  not  be  paid  from  the  appro- 
priation for  the  repair  and  preservation  of  public  buildings.    71. 
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PUBLIC  BUILDINGS— Continued. 

2.  Appropriations  for  the  establishment  of  qaarantine  stations  have 

always  been  treated  as  available  for  the  erection  of  necessary 
buildings  to  be  used  at  such  stations^  including  wharves,  and  the 
appropriation  for  repairs  of  public  buildings  is  therefore  available 
for  repairs  to  such  wharves  as  well  as  for  repairs  to  the  buildings 
themselves.    75. 

3.  An  appropriation  for  ^UmprovenienU"  to  a  public  building  can  be 

used  to  pay  salaries  of  employees  in  the  Supervising  Architect's 
Office  who  are  engaged  upon  that  work^  such  an  appropriation 
being  treated  as  one  for  a  public  building  within  the  meaning  of 
the  act  providing  for  the  compensation  of  such  employees.    231. 

4.  If  a  disbursing  officer  pays  for  a  site  for  a  light-house  from  moneys 

appropriated  and  advanced  to  him  for  that  purpose,  he  must  be 
credited  therewith  in  the  settlement  of  his  accounts,  even  if  light- 
houses be  included  within  the  meaning  of  the  act  of  March  2, 
1889,  requiring  sites  for  public  buildiugs  to  be  paid  for  by  drafts 
from  the  Treasury  Department  at  Washington.    392. 

5.  The  expenses  incurred  by  an  agent  of  the  Secretary  of  the  Treasury 

sent  to  examine  and  reclaim  property  formerly  nsed  as  a  custom- 
house and  under  control  of  the  Treasury  Department  are  payable 
from  the  appropriation  for  repairs  and  preservation  of  public 
buildings.    591. 

6.  Under  the  authority  to  employ  skilled  draftsmen,  etc.,  at  a  cost  not 

exceeding  $250,000  per  annum,  to  carry  into  effect  the  appropri- 
ations for  public  buildings,  and  their  payment  from  said  appro- 
priations in  proportion  to  the  work  done  upon  each  building,  the 
Secretary  of  the  Treasury  may  employ  such  services  in  connec- 
tion with  the  new  public  building  at  Chicago  and  charge  the 
same  to  the  appropriations  made  for  that  building ;  the  special 
appropriations  for  such  services  in  the  act  of  March  2,  1895,  and 
the  joint  resolution  of  January  28,  1896,  relating  to  the  Chicago 
building,  being  intended  to  increase  the  limit  (for  the  benefit  of 
the  Chicago  building)  of  $250,000  per  annum  for  the  employment 
of  skilled  draftsmen,  etc.  649. 
See  Ai'PROPRiATioNS,  Nos.  6, 19;  Contracts,  No.  19;  Light-House 
Establishment;  Public  Moneys,  No.  2. 

PUBLIC  LANDS. 

A  claim  for  refundment  of  the  purchase  money  paid  for  land  errone- 
ously sold  first  arises  when  the  entry  is  canceled  by  the  Commis- 
siouer  of  the  General  Land  Office.    460. 
See  Surveys,  Public  Lands,  Nos.  1,  2. 

PUBLIC  MONEYS. 

1.  The  expenses  incurred  in  the  payment  by  a  Navy  paymaster  of  the 
salaries  of  the  officers  and  men  of  the  Navy  serving  on'  a  Fish 
Commission  vessel,  when  the  funds  are  sent  by  express  to  the 
commanding  officer  or  by  check  to  his  order,  are  payable  from 
the  Navy  appropriations  as  in  the  case  of  payments  to  other 
officers  and  men  of  the  Navy.     274. 
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PUBLIC  MONEYS— Continued. 

2.  The  expense  of  providing  iron  guards  upon  the  windows  of  the 
office  of  the  assistant  treasurer  in  the  temporary  building  rented 
by  the  Government  at  Chicago  is  properly  payable  from  the 
appropriation  "Contingent  expenses,  Independent  Treasury/'  as 
a  necessary  expense  in  the  safe -keeping  of  the  public  moneys 
within  the  meaning  of  section  3653,  Revised  Statutes.  493. 
See  World's  Columbian  Exposition,  No.  4. 

PURCHASE  MONEY. 

See  Public  Lands. 

QUAKTERS. 

An  officer  of  the  Army  is  not  entitled  to  reimbursement  for  the  amount 
paid  for  quarters  when  serving  at  a  post  where  there  are  public 
quarters  to  which  he  could  have  been  assigned  by  the  Quarter- 
master's Department.    187. 
See  Lessee  ;  Marine  Corps,  Nos.  5,  6. 

RAILROADS. 

See  Pacific  Railroads. 

RAILROAD  RATES. 

See  Transportation,  Nos.  1, 2, 3. 

REBELLION. 

See  Loyalty,  Nos.  1,  2. 

REENLISTMENT. 

1.  The  three  months'  extra  pay  for  reenlistment  allowed  by  section 

1573,  Revised  Statutes,  to  seamen,  ordinary  seamen,  landsmen, 
firemen,  coal  heavers,  and  boys  is  limited  to  the  six  grades  of 
enlisted  men  mentioned,  and  can  not  be  allowed  to  a  person 
enlisted  as  a  steward.    536. 

2.  A  man  enlisted  in  the  Navy  as  a  writer,  third  class,  and  granted  an 

honorable  discharge  under  section  1429,  Revised  Statutes,  as  a 
yeomau  after  three  years'  service,  is  not  entitled  to  the  three 
months'  extra  pay  for  reenlistment  allowed  by  section  1573  to  the 
six  classes  of  enlisted  men  named  therein.     563. 

3.  The  Joint  resolution  of  June  11,  1896,  extended  the  benefits  con- 

ferred by  sections  1426  and  1573,  Revised  Statutes  to  all  enlisted 
persons  now  in  the  Navy,  and  authorized  the  passing  of  accounts 
of  paymasters  containing  payments  of  three  months'  extra  pay 
to  all  enlisted  men  as  though  they  bad  been  included  in  said  sec- 
tions. Under  this  resolution  payment  may  now  be  made  to  an 
enlisted  man  who  reenlisted  prior  to  its  passage  and  whose  claim 
for  extra  pay  was  pending  before  the  paymaster  but  not  actually 
paid  before  June  11.    608. 

See  Bounty;  Marine  Corps,  No.  10. 
REFUNDMENT. 

See  Customs   Servick,  No,  4;    District   of    Columbia,    No.  7; 
Public  Lands. 
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REGISTER  OF  WILLS. 

See  'District  of  Columbia,  No.  3. 
REHEARING. 

See  Jurisdiction  of  Accouxtixg  Officers,  Nos.  9, 12, 13. 
REIMBURSEMENT. 

1.  Under  the  act  of  March  2,  1895,  for  the  reimborBement  of  officers 

and  Beameu  of  the  Navy  for  property  lost  in  the  naval  service,  & 
claimant  must  show  that  the  loss  occurred  without  fault  or  negli- 
gence on  his  part,  unless  the  property  was  shipped  on  an  nnaea- 
worthy  vessel  by  order  of  an  officer  authorized  to  give  such  order, 
in  which  case  such  proof  is  not  required.     30. 

2.  In  settling  claims  under  the  act  ''to  provide  for  the reimbQrsement 

of  officers  and  seamen  for  property  lost  or  destroyed  in  the  naval 
service  of  the  United  States,''  of  March  2,  1895,  the  accounting 
officers  must  allow  the  actual  value  of  private  property  "  at  the 
date  of  loss  or  destruction"  when  such  actual  value  is  proved  by 
the  claimant.    149. 

3.  As  petty  officers  and  seamen  in  the  naval  service  are  not  required 

to  procure  their  clothing  and  personal  effects  from  the  paymaster 
upon  requisitions,  they  are  not,  in  proving  the  value  of  their 
property  at  the  date  of  loss  or  destruction  when  claiming  reim- 
bursement under  the  act  of  March  2, 1895,  limited  to  the  paymas- 
ter's issuing  price,  but  may,  by  such  evidence  as  is  required  to 
clearly  establish  the  fact,  prove  the  actual  value  of  their  personal 
property  at  the  date  of  loss  or  destruction.  In  the  absence  of 
such  proof  the  'issuing  price"  may  be  accepted  as  a  fair  valua- 
tion.   149. 

4.  Officers  and  men  presenting  claims  under  the  act  of  March  2,  1895, 

can  be  reimbursed  only  for  ''such  articles  of  personal  property 
as  are  required  by  the  United  States  Naval  Regulations,"  both  as 
to  number  and  kind,  and  the  accounting  officers  can  not  allow 
claims  for  articles  in  excess  of  the  regulation  requirements  which 
they  are  pennitied  to  carry  for  their  personal  comfort  or  conven- 
ience.   149. 

5.  Under  the  act  of  March  2,  18%,  for  the  reimbursement  of  officers 

and  seamen  for  property  lost  or  destroyed  in  the  naval  service, 
the  ''  fault  or  negligence  on  the  part  of  the  claimant "  which  will 
preclude  his  recovery  is  such  fault  or  negligence  as  constitutes  a 
contributing  and  readily  connected  cause  of  the  loss  of  his 
property     385. 

6.  The  property  of  a  naval  officer  serving  upon  a  Coast  Survey  vessel, 

lost  or  destroyed  by  shipwreck  of  such  vessel  or  other  marine 
disaster,  is  not  lost  "in  the  naval  service "  within  the  meaning 
of  the  act  of  March  2,  1895.    399. 

7.  The  act  of  March  3,  1885,  provides  for  three  classes  of  circum- 

stances under  which  officers  and  enlisted  men  of  the  Army  are 
entitled  to  reimbursement  for  the  loss  of  private  property  in  the 
military  service  of  the  United  States,  provided  that  the  Secre- 
tary of  War  shall  have  first  decided  that  the  property  so  lost 
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REIMBURSEMENT— Continued. 

was  "reasonable,  nseful,  necessary,  and  proper  for  sach  officer 
or  soldier  while  in  quarters,  engaged  in  the  public  service  in  the 
line  of  duty : " 

First.  Where  the  claimant  can  show  that  the  loss  occurred  with- 
out fault  or  negligence  on  his  part ; 

Second.  Where  the  property  lost  was  shipped  on  board  an  unsea- 
worthy  vessel  by  order  of  a  properly  authorized  officer,  in  which 
case  it  is  not  required  to  affirmatively  show  that  he  was  not 
guilty  of  fault  or  negligence ;  and 

Third.  Where  the  property  was  lost  through  the  action  of  the 
claimant  in  preferring  to  save  the  property  of  the  United  States 
^  at  the  same  time  that  his  own  was  in  jeopardy,  which  necessarily 
implies  the  neglect  of  his  own  property  for  the  sake  of  saving 
the  Government  from  loss,  if  possible.  644. 
See  Pacific  Railroads^  No.  1;  Pensioner's  Expenses,  Nos.  1,  2, 
3;  QuABTERS;  Wrecks. 

RENT. 

See  Appropriations,  No.  9;  Contracts,  Nos.  6, 14;  Lessee;  Marine 
Corps,  No.  6;  Quarters;  Telephones. 

REOPENING  ACCOUNTS. 

See  Jurisdiction  of  Accounting  Officers,  Nos.  9, 12, 13, 14. 
REPAIRS. 

See  Appropriations,  No.  5 ;  Public  Buildings,  Nos.  1, 2, 3. 
REPEALED  STATUTES. 

See  Marshals,  No.  8. 
RESIGNATION. 

See  Navy,  No.  6;  Travel  Pay,  Nos.  1,2. 
RETAINED  PAY. 

See  Marine  Corps,  Nos.  7,8;  Pay. 
RETAINED  PERCENTAGE. 

See  Contracts,  Nos.  23,  24. 
RETIRED  LIST. 

The  act  of  March  3,  1891,  directing  the  accounting  officers  of  the 
Treasury  not  to  suspend  or  withhold  the  pay  of  certaiu  retired 
officers  therein  described  whose  names  were  upon  the  retired  list 
prior  to  the  passage  of,  and  retained  therein  in  obedience  to,  the 
act  of  March  3,  1875,  applies  only  to  officers  of  the  Army  whose 
names  were  lawfully  on  the  retired  list,  and  not  to  those  who, 
prior  to  the  passage  of  the  last-mentioned  act,  had  severed  them- 
selves from  the  Army  by  force  of  section  2,  chapter  38^  of  the  act 
of  March  30^  1868,  in  acceptiug  or  holding  a  diplomatic  or  con- 
sular position.    7. 

REVENUE-CUTTER  SERVICE. 

See  Deceased  Employee,  No.  3. 
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KIVER  AND  HARBOR  IMPROVEMENTS. 

1.  Appropriations  for  continuing  the  improvement  of  rivers  and  har- 

bors, not  being  limited  to  a  particular  fiscal  year  and  being  made 
(by  section  5  of  the  act  of  Jane  20, 1874)  available  nntil  otherwise 
ordered  by  Congress,  may  be  used  for  the  payment  of  expenses 
properly  incurred  at  any  time  after  the  work  for  which  they  are 
made  was  authorized.    496. 

2.  Consideration  of  the  contract  of  O'Connor,  Laing  &,  Smoot  for  the 

construction  of  Jetties  in  the  harbor  at  Galveston,  Tex.,  with  ref- 
erence to  their  liability  thereunder  to  maintain  the  railway  nsed 
in  connection  with  the  work.    565. 

3.  The  appropriations  in  the  river  and  harbor  act  of  June  3,  1896, 

being  made  immediately  available,  the  amount  appropriated  for 
continuing  the  improvement  of  James  River,  Virginia,  may  be 
used  to  continue  the  work  under  the  contract  of  December  11, 
1894,  which  does  not  terminate  until  June  30,  1896.    593. 

4.  Section  7  of  the  river  and  harbor  act  of  June  3,  1896,  excepts  from 

the  operation  of  section  2  of  the  act  of  July  31,  1894 — providing 
that  "  No  person  who  holds  an  office  the  salary  or  annual  com- 
pensation attached  to  which  amounts  to  the  sum  of  $2,500  shall 
be  appointed  to  or  hold  any  other  office  to  which  compensation 
is  attached,  unless  specially  heretofore  or  hereafter  specially 
authorized  thereto  by  law" — retired  officers  of  the  Army  and 
Navy  when  employed  to  do  work  under  the  direction  of  the  Chief 
of  Engineers  of  the  Army  in  connection  with  the  improvement  of 
the  rivers  and  harbors  of  the  United  States,  and  also  authorizes 
the  payment  to  such  officers  heretofore  employed  of  any  amounts 
agreed  upon  as  compensation  for  such  employment.  596. 
6.  Supplemental  decision  to  that  of  May  22, 1896  (ante,  p.  565)  in  the 
matter  of  the  contract  of  O'Connor,  Laing  &.  Smoot  for  the  con- 
struction of  jetties  in  the  harbor  at  Galveston,  Tex.    599. 

6.  An  officer  of  the  Army  on  the  retired  list  while  employed,  under 

the  authority  of  section  7  of  the  act  of  June  3,  1896,  in  work 
connected  with  the  improvement  of  the  rivers  and  harbors  of 
the  United  States  is  not  engaged  in  performing  military  duty 
and  should  support  his  accounts  for  traveling  expenses  by  his 
oath  as  required  by  the  Army  Regulations  of  all  civilian  em- 
ployees.   601. 

7.  In  order  to  give  any  effect  to  the  joint  resolution  of  March  16, 1896, 

"  that  the  National  Dredging  Company,  the  contractor  for  the 
improvement  of  the  harbor  at  Mobile,  Ala.,  proceed  with  the 
work  of  dredging,  under  the  direction  of  the  Secretary  of  War," 
etc.,  it  is  necessary  to  infer  that  it  confers  upon  the  Secretary  of 
War  the  power  to  revive  the  contract  and,  with  the  consent  of  the 
contractor  and  the  sureties,  continue  it  in  force  until  the  addi- 
tional work  authorized  by  Congress  is  completed.  623. 
See  Appropriations,  Nos.lO,  12;  Contracts,  Nos.24,26;  Costs  in 
State  Court;  Lessee;  Pacific  Railroads,  No.  10;  Unuqui- 
DATED  Damages,  No.  2. 
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REVIVING  CONTRACT. 

See  River  and  Harbor  Improvembnts,  No.  7. 
REWARD. 

See  Customs  Service,  Nos.  2, 3, 5, 6. 
RULE  OF  COURT. 

See  Clerks,  United  States  Courts,  No.  1 ;  Commissioners. 
SALARIES. 

See  Appropriations,  No.  7;  Coast  and  Geodetic  Survey,  No.l; 
Congress,  No.  2;  Consular  Officers,  No.  3;  Deceased  Em- 
ployees, Nos.  1,  2,  3;  District  of  Columbia,  No.  3;  Indian 
Territory;  Jurisdiction  of  Accounting  Officers,  No.  11; 
Office  and  Officer;  Public  Moneys,  No.l. 
SALE. 

See  Clerks,  United  States  Courts,  No.  12;  Navy,  No.  8. 
SEA  PAY. 

See  Navy,  Nos.  1, 2, 13, 14. 
SENATOR. 

See  Office  and  Officer,  Nob.  5, 6, 9. 
SESSION  CLERKS. 

See  Congress,  No.  3. 
SEWER. 

See  Hot  Springs  Reservation. 
SHIPMENT. 

See   National   Home,  D.  V.  S.,  Nos.  3,  4;   PAcific   Railroads, 
Nos.  7, 8, 9, 10, 11. 
SHIPS  OF  WAR. 

See  Naval  Militia. 
SHORE  DUTY. 

See  Navy,  Nos.  1,  2, 13,  14. 
SHORTEST  ROUTE. 

See  Mileage. 
SICKNESS. 

See  Coast  and  Geodetic  Survey,  No.  6;  Medical  Attendance, 
Nob.  1,  2,  3;  Navy,  Nos.  1,  3,  7;  Pensioner's  Expenses. 

SIDEWALKS. 

See  District  of  Columbia,  No.  6. 
SITES. 

See  Light-House  Establishment,  No.  4. 
SLEEPING-CAR  BERTH. 

See  Coast  and  Geodetic  Survey,  No.  9;  Marine  Corps,  No.  3, 
SMUGGLING. 

See  Customs  Service,  Nos.  2,  3,  4,  5,  6. 
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SPEAKER'S  CERTIFICATE. 

See  Jurisdiction  of  Accountikg  Officcbs,  No.  !!• 
SPECIAL  APPROPRIATION. 

See  Coast  and  Geodetic  Suratsy,  No.  1. 
SPECIFIC  APPROPRIATION. 

See  Appropriations,  Nos.  4, 10. 
STATE  MILITIA. 

See  Natal  Militia. 
STATE  PRACTICE. 

See  Costs  in  State  Court,  No.  2. 
STATE  SURVEYS. 

See  Coast  and  Geodetic  Survey,  No.  13* 
STATE  TROOPS.  * 

See  Bounty. 
STATIONERY. 

See  Contracts,  No.  4. 
STATUTES,  REPEALED. 

See  Marshals,  No.  8. 
STEAM   TUG. 

See  Appropriations,  No.  12. 
STEWARD. 

See  Reenlistment,  No.  1. 
STOREKEEPER. 

See  Bond,  No.  3;  Internal  Revenue  Service,  No.  !• 
SUBSCRIPTIONS. 

See  Appropriations,  No.  15. 
SUBSISTENCE. 

1.  The  words  "exclusive  of  sabsistence,'' when  used  in  connection 

with  traveling  expenses,  are  held  to  exclude  all  hotel  expenaes, 
rooms,  and  lodgings,  as  well  as  meals,  unless  the  language  in  the 
appointment  or  orders,  or  the  circumstances  in  the  case,  are 
such  as  to  indicate  that  the  word  "subsistence''  is  used  in  its 
more  limited  sense.    497. 

2.  The  appropriation  for  per  diem  in  lieu  of  subsistence  and  cost  of 

transportation  of  employees  of  the  Department  of  Labor  can  not 
be  used  to  pay  the  expense  for  travel  and  subsistence  of  persons 
not  in  the  service  of  the  Department  who  may  be  summoned  by 
the  Commissioner  to  come  to  Washington  for  consultation.  587. 
See  Coast  and  Geodetic  Survey,  Nos,  4, 14 ;  Commutation  of 
Rations,  Nos.  1,  2,  3,  4;  Marine  Corps,  No.  4;  Navy,  No.  3; 
Postal  Service,  No.  4. 
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SUGAR  BOUNTY. 

The  ftppropriatiott  in  ibe  Ml  mi  Marcb  2^  1805,  for  the  pajDMint  of 
bounty  on  Augar  prodneed  prior  to  the  date  of  the  repeRl  of  the 
houBty  provisions  of  the  aet  of  Oetober  1,  18M),  is  uot  an  appro- 
priation of  piiblie  money  for  a  pablic  pnrpoee  within  tbe  powers 
granted  to  Congress  in  the  Constitution.  9S. 
See  Jurisdiction  ok  Accockting  Officers,  No.  5. 

SUIT. 

See  Appropriations,  No.  17 ;  Costs  in  Statr  Court,  Nos.  1^  2. 

SUBETIE& 

See  CowTRACTS,  No.  18;  Jurisdiction  of  Accounting  Officbrs, 
No.  8. 

SURVEY.S,  PUBLIC  LANDS. 

1.  A  eontraet  for  the  survey  of  the  publio  lands,  signed  by  the  deputy 

surveyor  July  18, 1882,  by  the  surveyor-general  Oetober  20,  1884, 
'*  nuDO  pro  tunc  for  August  7,  1882/'  and  approved  by  the  Com- 
missioner of  the  General  Land  Office  October  30, 1884,  is  effsotive 
only  from  the  date  of  approval.  (1  Comp.  Dec.,  821.)  The  lia- 
bility of  the  United  States  under  the  contract  is  limited  to  the 
mileage  rates  prescribed  in  the  appropriation  for  the  iiscal  year 
1884.    557. 

2.  As  the  General  Laud  Office  is  charged  with  the  duty  oi  ascertain- 

ing the  facts  in  relation  to  publie  surveys  and  is  especially  quali- 
fied for  such  duty,  the  accounting  afficers,  in  the  absence  of 
conclusive  proof  to  the  contrary,  are  uot  Justified  in  overruling 
the  conclusions  of  said  office.    614. 
See  Public  Lands. 

TAX. 

See  Assessment.  . 

TAXATIOir  OF  COSTS. 

See  Clerks,  United  States  Courts,  No.  11. 

TELEGRAPHING. 

Wbere  no  directions  are  given  that  the  bond-aided  telegraph  line  be 
used  in  the  transmission  of  a  message  and  no  proof  is  fumiahe^  - 
that  such  line  was  actually  used,  the  telegraph  company  first 
receiving  the  message  is  entitled  to  payment.    413. 
See  Circitlar  in  Appendix. 

TELEPHONES. 

If  an  appropriation  is  available  for  the  rental  of  a  telephone,  the  ques- 
tion whether  it  i»  a  necessary  convenience  for  the  transaction  of 
the  publio  business  is  one  for  the  decision  of  the  officer  under 
whose  direction  the  appropriation  is  placed  and  not  of  the  ac- 
counting officers.    397. 
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TERRITORIES. 

The  appropriation  for  Incidental  and  contingent  expenses  of  the  Terri- 
tory of  Alaska  is  not  available  for  the  payment  of  the  expenses  of 
the  governor  on  a  trip  to  Washington,  saoh  expenses  not  being 
incurred  in  the  performance  of  his  official  duties.    446. 
See  Expenses  of  District  Judges,  No.  1 ;  Indian  Territobt 

TRANSFER  OF  FREIGHT. 

See  Pacific  Railroads,  No.  7. 

TRANSPORTATION. 

1.  When  the  United  States  enters  into  contract  relations  with  its  citi- 

zens, i  t  subjects  itself  to  the  same  rules  of  right  and  justice  which 
govern  dealings  between  individuals.    405. 

2.  Whenever  a  ''transportation  orddr'*has  been  issued  by  a  proper 

officer  of  the  Qovemment  in  the  transaction  of  public  business 
and  transportation  has  been  fumishecL  thereon,  the  United  States 
is  legally  bound  to  pay  for  the  same,  in  accordance  with  the 
reasonable  interpretation  of  said  '' order.  ^*  406. 
S.  The  well -understood  usage  prevailing  among  railroad  companies  in 
the  United  States  is  that  they  issue  "limited"  tickets  to  ordinary 
travelers,  unless  "  unlimited  *'  tickets  are  especially  called  for. 
In  recognition  of  this  usage,  the  '* transportation  orders''  issued 
by  the  several  officers  of  the  Government  will  be  held  to  call  for 
"limited''  tickets  only,  except  in  cases  where  some  other  kind  of 
tickets  is  specially  demanded.    405. 

4.  An  officer  furnished  with  "transportation  orders''  which  assure 

him  carriage  by  the  ordinary  route  of  travel  is  not  at  liberty  to 
select  some  other  route,  for  his  own  convenience,  and  then  claim 
reimbursement  of  cost  of  travel.    472. 

5.  The  act  of  June  16,  1874,  providing  that  no  credit  shall  be  allowed 

for  payment  or  allowances  for  travel  in  excess  of  the  amount 
actually  paid,  operates  as  a  bar  to  the  payment  of  "  mileage/' 
even  though,  as  a  matter  of  law,  the  claim  may  be  valid.    472. 
See  Pacific  Railroads. 

TRANSPORTATION  OF  THE  NAVY. 
See  Navy,  No.  4. 

TRAVEL  PAY. 

1.  An  officer  discharged  by  acceptance  of  his  resignation  to  enable 

him  to  accept  a  civil  appointment  is  discharged  for  his  own  con- 
venience, and  is  not  entitled  to  travel  pay.    252. 

2.  When  an  officer  receives  an  honorable  discharge  upon  his  resigna- 

tion tendered  at  the  request  of  his  superior  officer  who  formally 
recon^mends  that  he  be  discharged  for  the  good  of  the  service  as 
incompetent,  it  is  an  involuntary  discharge  and  not  by  way  of 
punishment  for  an  offense.  Under  these  circumstances  the  officer 
is  entitled  to  traveling  allowances  as  provided  in  the  act  of  Jan- 
uary 29, 1813  (2  Stat.,  794;  section  1289,  Rev.  Stat.}.     424. 
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TBAYEL  PAY— Continned. 

8.  Aa  a  general  rale,  irhen  an  officer  is  honorably  diacharged  on  his 
resignation  tendered  on  the  ground  of  physical  disability,  he 
must  be  regarded  as  involuntarily  discharged,  and  entitled  to 
traveling  allowances,  as  provided  in  the  act  of  January  29, 1813 
(2  Stat.,  794 ;  section  1289,  Rev.  Stat.).    476. 

4.  Where,  however,  it  affirmatively  appears  that  the  disability  existed 

when  the  officer  entered  the  service,  or  was  caused  by  his  own 
misconduct  after  he  entered  the  service,  the  rule  aforesaid  can 
not  apply,  and  traveling  allowances  should  be  denied.    476. 

5.  The  discharge  of  an  officer  to  enable  him  to  accept  an  appointment 

in  a  higher  grade  in  another  regiment,  the  services  being  sub- 
stantially continuous,  is  not  a  final  discharge,  and  does  not  entitle 
him  to  travel  pay.  On  his  final  discharge  only  is  he  entitled  to 
traveling  allowances  to  the  place  where  he  was  originally  enrolled 
or  appointed  in  his  first  service.  504. 
See  Pay. 
TRAVELING  EXPENSES. 

See  Coast  akd  Geodetic   Survxy,  Nos.  7,  8,  9;  ExPEHsxa  of 

District  Judges,  Nos.  1,  2;  Internal  Bbvenub  Service,  Nos. 

.  1,  2;  Postal  Service,  Nos.  4,  6;  Public  Buildings,  No.  5; 

River  and  Harbor  Improvements,  No.  6;  Subsistence,  No.  2; 

Travel  Pay. 

TRUST  FUNDS. 

See  Indians,  Nos.  1,  2,  3,  4,  5. 
UNITED  STATES  COURTS. 

See  Appropriations,  No.  10;  Clerks,  United  States   Courts; 
Commissioners  ;  District  Attorneys  ;  Expenses  or  District 
Judges;  Marshals. 
UNLIQUIDATED  DAMAGES. 

'  1.  The  accounting  officers  of  the  Treasury  have  no  jurisdiction  to 
settle  claims  for  unliquidated  damages  arising  from  the  torts  of 
the  agents  of  the  Government.    174. 

2.  Where  an  officer  hires  a  boat  in  making  preliminary  examinations 

in  connection  with  river  and  harbor  work,  and  the  same  is  lost 
in  such  work,  without  fault  or  negligence  on  the  part  of  the  offi- 
cer, by  an  inevitable  accident,  it  is  a  case  of  looatio  rei,  and  under 
the  law  of  bailments  the  United  States  are  not  liable  for  the 
value  of  the  property  lost  in  the  absence  of  a  contract  assuming 
such  responsibility.    332. 

3.  The  jurisdiction  of  the  accounting  officers  is  limited  to  claims 

arising  on  contracts  express  or  implied  and  does  not  extend  to  a 
claim  for  unliquidated  damages,  even  though  such  claim  does  not 
arise  from  the  tort  of  an  officer  of  the  Government.    487. 
VETERAN  BOUNTY. 

See  Bounty. 

VOLUNTARY  SERVICE. 

See  Wrecks. 
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VOUCHER. 

fiboUaa  3477,  S«viMd  Statotes,  «loes  not  prohibit  a  disban  jij^  officer 
from  aooepti]ig»the  receipt  of  an  agent  or  attorney  of  an  indivld- 
aat,  firm,  or  ooiperation,  and  receiving  credit  for  a  voncher  so 
reeeiptedf  provided  it  appears  thereon  that  the  eheek  issued  in 
payment  wm  made  payable  to  the  order  of  the  individual,  firm, 
or  corporation.  2d5. 
Bee  CiitC0LA.K  m  Appbkdix;  Comtbacts,  Noe.  1, 14. 
WAIVER  OF  PENALTY. 

See  Contracts,  No.  26. 
WHARFAGE  FEES. 

See  MISCKLLA37COUS  RscKiPTs;  Public  Buildings,  No.  1. 
WITNESSES. 

1.  The  Commissioners  of  the  Dtotriot  of  Colombia  are  anthorized  to 

pay  the  fees  of  witnesses  summoned  in  the  police  court  of  the 
District  upon  the  presentation  of  duplicate  certificates  of  attend- 
ance when  the  originals  have  boen  lost  or  destroyed  and  a  dupli- 
cate has  been  issued  by  the  clerk  of  the  court.    45. 

2.  A  witness  summoned  to  appear  before  the  Board  of  United  States 

General  Appraisers  is  entitled  to  the  allowances  for  witnesses 
prescribed  in  section  84S,  Revised  Statutes,  and  if  an  expert  wit- 
ness to  such  further  allowance  as  the  Secretary  of  the  Treasury 
may  direct,  payable  from  the  appropriation  for  collecting  the 
revenue  from  customs.    449. 

See  Appropiuations,  No.  13;  CoMMissiomERS,  No.  17;  MAitsHAL«, 

N«.  1. 

WORKING  DAYS. 

See  Contracts,  No.  3. 

WORLD'S  COLUMBIAN  EXPOSITION. 

1.  The  Joint  resolution  of  December  15,  1S93,  conferring  upon  the 

Board  of  Lady  Mam^ers  of  the  World's  Columbian  Commission 
anthority  to  present  diplomas  of  honot«ble  mention  to  designers, 
inventors,  and  expert  artisans,  requires  that  all  expeneee  connected 
therewith,  inelnding  the  preparation  and  delivery  of  diplomas, 
■shall  be  paid  only  from  the  appropriation  therein  provided.    92. 

2.  The  executive  committee  of  the  World's  Columbian  Commission, 

having  the  powers  of  tiie  Conmiiseion  when  that  body  was  not  in 
session,  was  not  authorized  to  create  and  fill  the  office  of  auditor 
when  such  office  could  not  have  been  created  by  the  Commission 
itself  except  by  an  amendment  to  the  by-laws  on  a  two-thirds 
vote.    95. 

3.  The  appropriation  of  $570,880  made  in  the  act  of  March  3, 1893,  for 

the  expenses  of  the  committee  on  awards  of  the  World's  Colum- 
bian Commission  is  available  for  all  expenses  attending  the 
awarding  and  distribution  of  medals  and  diplomas  granted  in 
pursuance  of  section  6  of  the  act  of  April  25,  IfiOO.    376. 
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WORLD'S  COLUMBIAN  EXPOSITION— Continued. 

4.  The  secretary  of  the  World's  Colambian  Commission,  designated 
by  the  Secretary  of  the  Treasury,  under  section  3614,  Revised 
Statutes,  as  a  special  disbursing*  agent  of  the  Treasury,  is  not 
entitled  to  compensation,  in  addition  to  his  salary  as  secretary, 
for  his  servioes  in  disbursing  the  appropriations  of  the  Commis- 
sion. 483. 
WRECKS. 

Section  4  of  the  act  of  June  14, 1880,  authorizing  the  Secretary  of  War 
in  the  manner  therein  provided  to  remove  wrecks,  and  making  a 
permanent  appropriation  for  the  expense  thereof,  does  not  author- 
ize the  reimbursement  of  private  parties  who  remove  such  wrecks 
on  their  own  account.  454. 
YK08UN. 

See  Reknlistmsnt,  No.  2. 
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